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RULiE  I.  Principal  Office.  The  principal  ofike  of  the  Com- 
mission shall  be  in  the  Capitol  Building  in  the  City  of  Harrisburg» 
and  shall  be  open  for  business  between  the  hours  of  9  A.  M.  and 
5  P.  M.  every  day,  l^;al  holidays  and  Sundays  excepted. 

RULE  a.    Sessions  and  Meetings  of  Commission.    The 

stated  meetings  of  the  Commission  will  be  held  in  the  office  of 
the  Commission  in  the  Capitol,  in  the  City  of  Harrisburg,  on  the 
first  and  the  third  Tuesday  of  every  month,  holidays  excepted. 

Sessions  and  meetings  of  the  Commission  may  be  held  at  any 
time  and  at  any  place  in  the  Commonwealth,  whenever,  in  the 
judgment  of  the  Commission  the  public  necessity  or  convenience 
may  require. 

RULE  3.  Information.  The  Secretary  of  the  Commission 
will,  upon  request,  advise  as  to  the  form  of  complaint,  petition, 
answer  or  other  doctiments  necessary  to  be  filed  in  any  proceed- 
ing before  the  Commission,  and  furnish  such  other  information  to 
the  public  and  to  public  service  companies  as  may,  from  time  to 
time,  be  directed  by  the  Commission. 

RULE  4.  Miscellaneous,  (a)  All  complaints  and  all  pe- 
titions and  answers  in  any  proceeding  or  applications  in  relation 
thereto,  and  all  letters  and  telegrams,  or  other  communications, 
to  the  Commission,  must  be  addressed  "The  Public  Service  Com- 
mission of  the  Commonwealth  of  Pennsylvania,"  at  Harrisburg, 
Pennsylvania,  unless  otherwise  specially  directed. 

(b)  The  Secretary  shall  assign  to  each  formal  proceeding  a 
year  and  number,  which  the  parties  shall,  before  filing,  place 
on  all  subsequent  papers  in  such  proceeding. 

(c)  Any  party  to  a  proceeding  may  appear  before  the  Com- 
mission and  be  heard  in  person  or  by  attorney. 

RULE  5.  Complaints.  No  particular  form  of  complaint  is 
required,  except  that,  as  provided  in  the  Public  Service  Company 
Law,  it  must  be  by  petition,  in  writing,  duly  verified  by  the  affi- 
davit of  the  complainant,  and  shall  contain  a  concise  statement 
of  all  the  material  facts  upon  which  the  complaint  is  founded. 

Said  complaint  must  also  set  forth  the  name  and  post  office  ad- 
dress of  the  public  service  company  complained  against,  the  full 
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name  and  post  office  address  of  the  complainant,  with  the  full 
name  and  address  of  the  attorney  or  counsel,  if  any,  of  such  com- 
plainant. 

If  a  violation  of  any  statute,  or  of  a  ruling  or  order  of  the  Com- 
mission, is  complained  of,  attention  should  be  called  to  the  section 
of  the  statute  or  the  particular  ruling  or  order  of  the  Commis- 
sion. 

At  the  time  of  the  filing  of  any  complaint,  or  of  any  petition, 
application  or  other  communication,  invoking  the  jurisdiction  of 
the  Commission,  there  shall  be  filed  with  the  original,  three  copies 
thereof. 

A  copy  of  the  complaint  will  be  forwarded  by  the  Commission 
to  each  of  the  public  service  companies  complained  of,  by  regis- 
tered mail,  accompanied  by  a  notice  from  the  Commission,  call- 
ing upon  the  public  service  company  or  companies  complained  of 
to  satisfy  the  complaint,  or  to  answer  the  same  in  writing,  within 
fifteen  days,  or  within  such  other  time,  greater  or  less  than  fifteen 
days,  as  in  the  judgment  of  the  Commission,  the  circumstances  of 
the  case  may  require. 

All  papers  filed  with  the  Commission  shall  be  written  on  one 
side  of  the  sheet  only. 

The  Secretary  of  the  Commission  will  furnish  blank  forms  of 
complaint  upon  written  request. 

RULE  6.    Satisfaction  of  Complaint  and  Answer.     The 

public  service  company  or  companies  complained  of  shall  satisfy 
the  complaint,  or  make  answer  tliereto,  within  the  time  specified 
in  said  notice  to  satisfy  or  answer  as  specified  in  Rule  5.  If  the 
complaint  is  satisfied,  both  the  complainant  and  the  respondent 
shall  notify  the  Commission  thereof  promptly,  and  give  the 
manner  or  terms  of  such  satisfaction. 

In  such  event  the  Commission  may  dismiss  the  complaint  and 
make  a  record  thereof  and  no  further  action  need  be  taken. 

RULE  7.  Answers.  The  original  answer  of  the  public  serv- 
ice company  or  companies  complained  of  must  be  verified  by  affi- 
davit and  filed  with  the  Commission,  and  must  specifically  admit 
or  deny  the  material  allegations  of  the- complaint.  If  any  or  all 
of  the  allegations  of  the  complaint  are  denied,  the  answer  must 
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set  forth  the  facts  as  they  arc  claimed  to  be  by  the  party  answer- 

Three  copies  of  said  answer  shall  be  filed  with  the  original,  and 
one  copy  shall  be  served  by  the  respondent  on  the  adverse  party 
or  parties  personally  or  by  r^stered  mail,  and  due  proof  of  such 
service  shall  be  filed  with  the  Commission  inmiediately  upon  the 
service  being  made. 

RULE  8.  Hearings  upon  Complaint.  If  satisfaction  of  the 
complaint  be  not  made,  as  aforesaid,  then  after  the  expiration  of 
the  time  allowed  for  answer,  and  whether  the  answer  has  been 
filed  or  not,  the  Commission  will  determine,  from  a  consideration 
of  the  complaint  and  answer,  or  otherwise,  whether  reasonable 
ground  exists  for  investigating  said  complaint,  and  if,  in  the 
judgment  of  the  Commission,  such  reasonable  ground  exists,  then 
it  shall  fix  a  time  and  place  for  a  hearing  and  investigate  the 
matter  complained  of. 

Where  an  answer  has  been  filed  and  served,  as  provided  in 
Rule  7,  the  complainant  shall  notify  the  Conunission,  in  writing, 
whether  or  not,  after  considering  such  answer,  the  complainant 
desires  a  hearing.  If  said  notification  is  not  received  by  the  Com- 
mission within  five  days  after  the  service  of  the  answer  upon  him, 
the  complaint  will  be  dismissed,  unless  otherwise  directed  by  the 
Commission,  in  any  particular  case. 

Notice  of  the  time  and  place  of  such  hearing  shall  be  given  to 
the  complainant  and  to  the  public  service  company  or  companies 
complained  against,  by  registered  mail,  and  the  proceedings  there- 
after will  be  in  accordance  with  these  rules  and  as  the  Commis- 
sion shall  from  time  to  time  direct. 

The  cost  of,  or  in  connection  with,  any  hearing  had  upon  any 
complaint,  found  by  the  Commission  to  be  without  reasonable 
foundation  and  made  improvidently  or  from  improper  motives, 
will  be  placed  upon  the  complainant. 

RULE  9.  Practice  on  Hearings.  The  complainant  must, 
in  all  cases,  establish  the  facts  alleged  to  constitute  a  violation  of 
the  law,  unless  the  respondent  admits  the  same,  or  fails  to  answer 
the  complaint,  except  that  where  the  complaint  alleges  the  viola- 
tion of  a  lawful  determination,  ruling  or  order  of  the  Commis- 
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sion,  the  burden  of  proof  shall  be  upon  the  public  service  company 
complained  of  to  show  that  such  determination,  ruling  or  order 
has  been  complied  with  and  the  burden  of  proof  shall  rest  upon 
the  respondent  to  show  that  any  proposed  increased  rate  is  just 
and  reasonable,  upon  proceedings  instituted  by  complaint,  or  upon 
the  Commission's  own  motion,  (as  provided  in  Article  V,  Section 
4,  of  The  Public  Service  Company  Law).  The  respondent  must 
also  give  evidence  of  the  facts  alleged  in  the  answer  unless  ad- 
mitted by  the  complainant,  and  must  fully  disclose  its  defense  at 
the  hearing. 

Witnesses  will  be  examined  orally  before  the  Commission,  un- 
less the  facts  be  agreed  upon  in  writing.  The  testimony  will  be 
taken  down  by  the  stenographer,  and  a  full  and  complete  record 
kept  of  all  such  proceedings  before  the  Commission  or  any  Com- 
missioner. In  case  of  failure  to  answer,  or  to  serve  notice  in  na- 
ture of  demurrer  hereafter  mentioned,  the  Commission  will  take 
such  proof  of  the  facts  as  may  be  deemed  proper  and  reasonable, 
and  make  such  finding,  determination  and  order  thereon  as  the 
circumstances  of  the  case  appear  to  require. 

RULE  10.  Notice  in  Nature  of  Demurrer.  Any  public 
service  company  or  companies  complained  against,  deeming  the 
complaint  insufficient  to  show  a  breach  of  legal  duty,  or  desiring 
to  set  up  the  absence  of  power  or  authority  in  the  Commission 
to  determine  such  complaint  may,  instead  of  answering,  serve  on 
the  complainant  and  file  with  the  Commission,  its  claim  of  in- 
sufficiency, or  absence  of  such  power  or  authority,  and  for  the 
purpose  of  disposing  of  the  questions  of  law  thereby  raised,  the 
facts  stated  in  the  complaint  will  be  deemed  to  be  admitted. 

Thereupon  the  Commission  may  fix  a  time  and  place  of  hearing 
of  argument  on  the  questions  of  law  involved,  and  will  determine 
the  same,  and  notify  the  parties  of  such  decision,  and  whether 
the  respondent  will  be  required  to  file  an  answer,  or  whether  any 
other  action  is  deemed  proper  or  necessary. 

Said  notice,  in  the  nature  of  demurrer,  must  be  filed  and  served 
by  the  respondent  within  fifteen  days  of  the  service  of  the  com- 
plaint. 
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RULE  II.  Investigation  by  CommiMion  on  its  Own  Mo- 
tion. The  Commission  may,  at  any  time,  of  its  own  motion,  make 
investigations  and  order  hearings  as  to  any  act  or  thing  done,  or 
omitted  to  be  done,  by  any  public  service  company  which  to  the 
Commission  seems  to  be  in  violation  of  any  provision  of  law,  or  of 
any  order  or  rule  of  the  Conmiission. 

RULE  13.  Finding,  Determination  or  Order.  After  hear- 
ing by  the  Commission,  a  written  finding,  determination  or  order 
shall  be  made  by  it,  either  dismissing  the  complaint  or  directing 
the  public  service  company  or  companies  complained  of  to  satisfy 
the  cause  of  complaint,  in  the  manner  specified  by  the  Commis- 
sion and  authorized  by  law. 

The  Commission  shall  likewise  make  and  file  a  written  finding, 
determination  or  order  in  all  hearings  or  investigations  instituted 
on  its  own  motion. 

Such  final  determination  or  order  shall  be  filed  of  record  by 
the  Conunission  and  a  copy  thereof  served  on  the  parties  entitled 
thereto,  as  required  by  bw. 

RULE  13.  Re-Hearings  and  Modification  or  Rescission 
of  Findings,  Determinations  or  Orders.  Applications  for  re- 
hearings  shall  be  by  petition,  verified  by  affidavit,  which  must  be 
filed  within  fifteen  days  after  the  service  of  the  order  of  the 
Commission,  or  within  fifteen  days  after  the  delivery,  by  regis- 
tered mail,  of  the  notice  of  the  finding  or  determination  of  the 
Commission. 

Said  petitions  for  re-hearings  shall  state  specifically  the  grounds 
upon  which  the  application  is  based.  If  the  application  is  to  re- 
open the  case  for  further  evidence,  the  nature  and  purpose  of  the 
evidence  and  the  reason  why  it  was  not  adduced  on  the  original 
hearing  must  be  stated,  and  the  same  must  not  be  cumulative 
merely.  If  the  application  alleges  error  in  findings  of  fact  or  con- 
clusions of  law,  the  alleged  error  must  be  particularly  stated, 
with  the  specific  grounds  for  the  allegation  of  error. 

When  any  finding,  determination  or  order  of  the  Commission  is 
sought  to  be  rescinded,  changed  or  modified,  by  reason  of  facts 
and  circumstances  arising  subsequent  to  the  hearing,  or  to  the 
order,  or  by  reason  of  consequences  resulting  from  compliance 
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with  such  finding,  order  or  requirement,  which  are  claimed  to 
justify  or  entitle  a  rescission,  change  or  modification  thereof,  the 
application  therefor  shall  be  by  petition,  which  shall  fully  set 
forth  such  facts,  circumstances  or  consequences  relied  upon,  and 
such  petitions  shall  conform  to  the  requirements  hereinafter 
stated,  in  Rule  23,  as  applicable  to  all  petitions  filed  with  the 
Commission. 

Notice  of  such  petition  for  a  re-hearing  or  for  the  modification 
or  rescission  of  any  finding,  determination  or  order  shall  be 
served  by  the  petitioner  on  each  party  to  the  proceeding  before 
the  Commission,  by  mailing,  by  registered  mail,  to  said  party  a 
copy  of  said  petition  and  proof  of  such  service  shall  be  filed  with, 
the  Commission,  after  which  the  Commission  will  fix  a  time  and 
place  of  hearing,  of  which  notice  will  be  given  by  the  Commission 
to  each  party  to  the  record,  by  registered  mail. 

RULE  14.  Amendments.  Amendments  to  any  complaint, 
petition,  answer  or  other  paper  filed  in  any  proceeding  or  investi- 
gation may  be  allowed  by  the  Commission,  in  its  discretion. 

RULE  15.  Adjournments  and  Extensions  of  Time.  Ad- 
journments and  extensions  of  time  may,  in  the  discretion  of  the 
Commission,  be  granted  upon  the  application  of  any  party.  Ap- 
plications for  extension  of  time  of  hearing  shall  be  accompanied 
by  an  affidavit  showing  a  necessity  therefor. 

RULE  16.  Stipulations.  The  parties  to  any  hearing,  inves- 
tigation or  other  proceeding  before  the  Commission,  may,  by 
stipulation,  in  writing,  filed  with  the  Commission,  agree  upon  the 
facts,  or  any  of  the  facts  involved  therein,  which  stipulation  shall 
be  regarded  and  used  as  evidence  at  such  hearing,  investigation 
or  other  proceeding.  It  is  desirable  that  the  facts  be  thus  agreed 
upon  whenever  practicable.  The  Commission  may,  nevertheless, 
require  such  additional  evidence  or  information  as  it  may  deem 
necessary,  and  as  may  be  authoirzed  by  law. 

RULE  17.    Dismissal  for  Failure  to  Prosecute  Complaint. 

Whenever  the  complainant  in  any  case  refuses  or  neglects  to  fur- 
nish the  Commission  with  additional  information,  or  to  perform 
any  act  regarded  by  the  Commission  as  necessary  or  desirable  for 
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the  proper  and  farther  elucidation,  investigation  or  prosecution 
of  the  case,  for  a  period  of  fifteen  days  after  being  requested  so 
to  do,  the  Commission  may  forthwith  dismiss  the  case,  unless 
in  its  opinion  it  is  of  sufficient  public  interest  and  concern  to 
demand  its  further  prosecution  and  determination,  in  which  event 
subsequent  proceedings  may  be  conducted  as  if  the  case  had  been 
instituted  by  the  Commission. 

RULE  i8.  Subpoenas.  All  subpoenas  issued  by  the  Commis- 
sion shall  be  under  the  seal  of  the  Commission,  signed  by  a  Com- 
missioner or  the  Secretary  of  the  Commission. 

RULE  19.  Depositions.  The  testimony  of  any  aged,  infirm, 
going  or  non-resident  witness  may  be  taken  by  deposition  at  the 
instance  of  a  party  to  any  proceeding  or  investigation  before  the 
Commission.  The  Commission  may  order  the  testimony  of  any 
such  witness  to  be  taken  by  deposition  in  any  proceeding  or  in- 
vestigation pending  before  it,  at  any  stage  of  such  proceeding  or 
investigation.  Such  deposition  may  be  taken  before  any  notary 
public,  or  any  other  person  authorized  to  administer  an  oath,  as 
provided  by  the  laws  of  this  Commonwealth,  not  being  counsel  or 
attorney  to  any  of  the  parties,  or  otherwise  interested  in  the  pro- 
ceeding or  investigation.  The  same  notice  of  taking  depositions 
that  is  required  by  the  Pennsylvania  Equity  Rules  in  taking  depo- 
sitions in  civil  cases  must  be  given,  in  writing,  by  the  party  or  his 
attorney  proposing  to  take  such  deposition,  to  the  opposite  party 
or  attorney  of  record,  which  notice  shall  state  the  name  of  the 
witness,  and  the  time  and  place  of  the  taking  of  his  deposition, 
and  like  notice  shall  also  be  given  the  Secretary  of  the  Commis- 
sion. Provided,  however,  that  not  less  than  forty-eight  hours 
notice  shall  be  given  in  any  case. 

Every  person  whose  deposition  is  taken  shall  be  sworn  or  af- 
firmed and  the  testimony  shall  be  reduced  to  writing  or  typewrit- 
ing by  the  officer  taking  the  deposition,  or  under  his  direction, 
and  shall  be  subscribed  by  the  witness  and  attested  by  said  officer. 

RULE  ao.  Briefs.  Upon  all  contested  hearings,  unless  other- 
wise specially  ordered,  printed  briefs  containing  legal  arguments 
and  citations  of  cases  relied  upon  shall  be  filed  on  behalf  of  the 
parties.     They  shall  contain  an  abstract  of  the  evidence  relied 
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upon  by  the  party  filing  the  same,  and,  in  such  abstract,  refer- 
ence shall  be  made  to  the  pages  of  the  notes  of  testimony  where 
the  evidence  appears.  The  abstracts  of  the  evidence  shall  follow 
the  statement  of  the  case  and  precede  the  argument.  Briefs  shall 
be  filed  with  the  Commission  and  served  upon  the  adverse  party 
or  parties  by  the  complainant,  within  fifteen  days  after  the  re- 
ceipt of  copy  of  the  testimony  where  the  same  is  ordered, 
otherwise,  after  the  same  has  been  concluded,  and  by  the  other 
party  or  parties,  within  ten  days  after  receipt  of  complainant's 
brief,  and  the  complainant  shall  have  five  days  additional  time 
for  reply.  Different  times  may  be  specially  ordered  in  any  case. 
Ten  copies  of  each  brief  shall  be  filed  for  the  use  of  the  Commis- 
sion with  the  Secretary,  and  shall  be  accompanied  by  advice  of  the 
date  and  manner  of  service  upon  the  adverse  party.  At  least 
three  copies  shall  in  each  case  be  served  upon  the  adverse  party 
or  parties.  Briefs  and  other  papers  shall  be  printed  and  shall  be 
nine  (9)  inches  long  and  six  (6)  inches  wide,  with  a  margin  of 
not  less  than  one  (i)  inch,  except  in  special  cases,  when,  in  the 
opinion  of  the  Commission  printing  is  impracticable,  upon  special 
order  they  may  be  typewritten. 

RULE  21.  Service  and  Effect  of  Orders.  The  manner  of 
service,  and  effect  of  orders  of  the  Commission,  shall  be  as  spe- 
cifically prescribed  by  The  Public  Service  Company  Law.  [See 
Art.  VI,  Sec.  13,  Acts  of  1913,  P.  L.  1424.] 

RULE  22.  Financial  Condition.  Term  as  used  in  these 
Rules  Defined.  Whenever  a  corporation,  subject  to  The  Public 
Service  Company  Law,  is  required  or  called  upon  to  disclose  its 
financial  condition,  such  financial  condition  shall  be  given,  so  far 
as  practicable,  in  appropriate  schedules  annexed  to,  and  referred 
to,  and  properly  designated  in  the  petition.  Such  schedules  shall 
show  the  following : 

1.  Date  of  incorporation  and  under  what  law  or  laws. 

2.  Amount  and  kinds  of  stock  authorized. 

3.  Amount  and  kinds  of  stock  issued. 

4.  Terms  of  preference  of  all  preferred  stock. 

5.  Brief  description  of  each  mortgage  upon  property  of  the  cor- 
poration, giving  date  of  execution,  name  of  trustee,  amount  of  in- 
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debtedness  authorized  to  be  secured  thereby,  and  amount  of  in- 
debtedness actually  secured  and  outstanding,  and  brief  description 
of  the  mortgaged  property  or  collateral. 

6.  Number  and  amount  of  bonds  authorized  and  issued*  de- 
scribing each  class  separately,  giving  date  of  issue,  par  value,  rate 
of  interest,  .date  of  maturity,  and  how  secured. 

7.  Other  indebtedness  of  all  kinds,  giving  same  by  classes  and 
describing  security,  if  any. 

8.  Amount  of  interest  paid  during  previous  fiscal  year,  and 
rate  thereof,  and  if  different  rates  were  paid,  amount  paid  at 
each  rate. 

9.  Amount  of  dividends  paid  during  previous  fiscal  year,  and 
rate  thereof,  and  statement  of  the  profit  and  loss  account  for  the 
last  five  years  previous  to  the  filing  of  such  statement. 

10.  Classified  statement  of  earnings  and  expenditures  for  the 
previous  fiscal  year,  and  balance  sheet  showing  condition  at  close 
of  the  year,  and  such  additional  information  as  the  Commission 
may  at  any  time  require. 

RULE  33.  Applications. — General  Requirements.  All  ap- 
plications must  be  by  petition,  in  writing,  dated,  signed  and  duly 
verified  by  the  applicant,  and  shall  in  all  respects  conform  to  the 
specific  requirements  of  the  rules  governing  any  particular  appli- 
cation. 

The  petition  must  set  forth  the  name  and  post  office  address  of 
the  applicant,  and  must  show  the  name  and  address  of  its  at- 
torney, if  any,  and  must  contain  a  clear  statement  of  the  facts 
on  which  the  application  is  based,  with  a  request  for  the  finding, 
determination,  order,  approval  or  certificate  desired,  and  a  refer- 
ence to  the  particular  provision  of  the  law  requiring  or  providing 
for  the  same. 

Three  copies  of  the  petition  shall  be  filed  with  the  original. 

The  petition  must  contain  such  further  statements  as  may  be 
required  by  any  provision  of  law,  or  of  these  rules,  and  must 
show  in  detail  compliance  therewith. 

If  maps,  profiles  or  plans  are  filed  with  the  petition,  they  must 
always  be  filed  in  triplicate,  and  one  copy  thereof  shall  be  on 
tracing  Unen,  unless  waived  by  the  Commission. 

Whenever,  under  any  of  these  rules,  any  map,  profile,  plan. 
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certificate,  statement  or  other  document  is  required  to  be  filed 
with  a  petition,  and  the  same  has  theretofore  been  filed  with  the 
Commission,  the  petition  may  state  the  fact  of  such  filing,  with 
the  date  and  the  proceeding  in  which,  or  occasion  on  which,  the 
filing  was  made. 

RULE  24.  Application  by  a  proposed  public  service  com- 
pany for  approval  of  incorporation  and  of  beginning  of  the 
exercise  of  any  right,  power,  franchise  or  privilege  under 
Article  III,  Sections  2  (a)  and  (b),  [Acts  of  19x3,  P.  L.  1388], 
and  Article  V,  Sections  18  and  19  [Acts  of  Z9i3»  P.  L.  1414, 
H^Slf  of  I'be  Public  Service  Company  Law.  Applications 
made  to  the  Commission  by  any  proposed  public  service  company 
for  a  certificate  of  pubHc  convenience  evidencing  the  Commis- 
sion's approval  of  the  incorporation,  organization  or  creation  of 
such  company,  and  of  the  beginning  of  the  exercise  of  any  right, 
power,  franchise  or  privilege  under  Article  III,  Section  2,  (a) 
and  (b),  and  Article  V,  Sections  18  and  19  of  The  Public  Serv- 
ice Company  Law,  shall  be  by  petition  duly  verified  by  the  peti- 
tioner, and  said  petition  shall,  in  addition  to  the  requirements  of 
Rule  23,  contain  and  embrace  as  part  thereof — 

( 1 )  A  certified  copy  of  the  right,  power,  franchise  or  privi- 

lege under  any  ordinance,  municipal  contract  or  other- 
wise. 

(2)  The  financial  condition  of  the  applicant  as  defined  in 

Rule  22. 

(3)  The  manner  in  which  it  proposes  to  finance  the  pro- 

posed exercise  of  the  right,  power,  franchise  or  privi- 
lege. 

(4)  The  nature  and  character  of  the  service,  a  detailed  de- 

scription of  the  locality  to  be  served,  and  maps  and 
profiles  showing  the  streets,  avenues  and  all  other 
places,  locations  and  property  in  or  upon  or  along 
which  it  is  proposed  to  exercise  such  right,  power, 
franchise  or  privilege. 

(5)  The  name  and  location  of  the  principal  office,  plant  and 

facilities  of  every  public  service  company  with  which 
the  proposed  company  may  compete. 
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(6)  A  detailed  statement  of  the  facts  relied  upon  by  the  pe- 

titioner to  show  that  the  proposed  incorporation  or  be- 
ginning of  the  exercise  of  the  right,  power,  franchise 
or  privilege,  is  necessary  and  proper  for  the  service, 
accommodation,  convenience  or  safety  of  the  public. 

(7)  An  affidavit  of  at  least  two  directors  that  it  is  the  in- 

tention of  the  applicant  to  begin  providing  service 
within  a  time  specified. 

Note:  The  Secretary  of  the  Commonwealth  transmits  to  the 
Commission,  along  with  a  certified  copy  of  the  certificate  of  in- 
corporation, a  certificate  to  the  effect  that  all  existing  taws 
relative  to  the  incorporation,  organization  and  creation  of  such 
proposed  public  service  company  have  been  complied  with. 

The  Commission  will  fix  the  time  and  place  of  public  hearing 
on  such  petition,  of  which  notice,  in  the  form  prescribed  below, 
shall  be  given  by  the  petitioner,  by  publication,  once  a  week,  for 
two  weeks,  the  last  of  which  publications  shall  be  at  least  five 
days  preceding  the  date  of  hearing,  in  a  newspaper  published  at 
the  county  seat  or  seats  of  the  county  or  counties,  and  having  a 
general  circulation  throughout  the  county  or  counties  in  which  the 
proposed  corporation  intends  to  construct  its  facilities  and  fur- 
nish service  to  the  public. 

Form  of  Notice  to  Be  Published. 
Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania for  a  Certificate  of  Public  Convenience,  evidencing  the 
Commission's  approval  of  the 

(State  if  incorporation;    or  to  begin  the  exercise  of  any  right,  power, 
franchise  under  any  ordinance,  contract,  etc.) 

of  the 

(Name  of  Public   Service   Company) 

the  purpose  of  which  is 

(State  purpose.) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the  Com- 
mission at  Harrisburg,  on  the day  of 

(Day)  (Month) 

at when  and  where  all 

(Year)  (Hour) 

persons  in  interest  may  appear  and  be  heard,  if  they  so  desire. 
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Copies  of  the  said  petition,  with  notice  of  the  time  fixed  for 
hearing,  shall  be  served  by  the  petitioner  upon  the  public  service 
companies  with  which  the  proposed  company  may  compete,  and 
proof  of  such  service  shall  be  filed  with  the  Commission  immedi- 
ately after  such  service. 

RULE  25.  Application  by  a  Municipal  Corporation  for  a 
Certificate  of  Public  Convenience,  under  Article  III,  Section 
3  (d),  [Acts  of  1913,  P.  L.  1388],  and  Article  V,  Sections  18 
and  zg  [Acts  of  2913,  P.  L.  1414,  1415],  of  The  Public  Serv- 
ice Company  Law.  Application  by  a  municipal  corporation  for 
a  certificate  of  public  convenience,  under  Article  III,  Section 
3-(d)  and  Article  V,  Sections  18,  19  of  the  Public  Service  Com- 
pany Law,  to  acquire,  construct,  or  to  begin  to  operate  any  plant, 
equipment  or  other  facilities  for  the  rendering  or  furnishing  to 
the  public  of  any  service  of  the  kind  or  character  already  being 
rendered  or  furnished  by  any  public  service  company  within  the 
municipality,  shall  be  duly  verified  by  the  petitioner  and  shall,  in 
addition  to  the  applicable  requirements  of  Rule  24,  contain  or 
embrace  as  part  thereof: 

1.  The  name  and  location  of  the  principal  office  and  plant, 
equipment  or  facilities  of  every  public  service  company  rendering 
like  service  within  the  municipality. 

2.  The  names  of  the  executive  officers  of  such  public  service 
company,  or  companies. 

3.  A  general  statement  of  the  amount  and  character  of  service 
rendered  within  such  municipality  by  such  public  service  com- 
pany or  companies. 

4.  A  description,  accompanied  by  maps,  profiles,  etc.,  of  the 
plant,  equipment,  or  other  facilities  proposed  to  be  acquired,  con- 
structed or  operated. 

5.  The  manner  in  which  it  proposes  to  pay  for,  or  finance  the 
acquisition,  construction  and  operation  of  the  proposed  plant, 
equipment  or  other  facilities, 

6.  The  facts  showing  that  the  approval  applied  for  is  necessary 
or  proper  for  the  service,  accommodation,  convenience  or  safety 
of  the  public. 

7.  The  name  of  each  and  every  corporation  with  which  the 
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proposed  exercise  of  the  right,  power,  franchise  or  privilege  may 
compete. 

The  Commission  will  fix  the  time  and  place  of  pabltc  hearing 
on  such  petition,  of  which  notice,  in  the  form  prescribed  below, 
shall  be  given  by  the  petitioner,  by  publication,  once  a  week,  for 
two  weeks,  the  last  of  which  publication  shall  be  at  least  five  days 
preceding  the  date  of  hearing,  in  a  newspaper  of  general  circula- 
tion, published  in  the  municipality  making  the  application. 

Form  of  Notice  to  Be  Published. 
Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania for  a  Certificate  of  Public  Convenience,  evidencing  the 
Commission's  approval  of  

(Name  of  ManicipAl  Corporation) 

to  acquire,  construct  and  operate 

(Character  of  Senriee 

in  the  said 

to  be  rendered)  (Name  of  Municipal  Corporation) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the 
Commission  at  Harrisburg,  on  the day  of 

(Dmy) 

at ,  when  and  where 

(Month)         (Year)  (Hour) 

all  persons  in  interest  may  appear  and  be  heard,  if  they  so  desire. 


Copies  of  the  said  petition,  with  notice  of  the  time  fixed  for 
hearing,  shall  be  served  by  the  petitioner  upon  the  public  service 
companies  with  which  the  proposed  company  may  compete,  and 
proof  of  such  service  shall  be  filed  with  the  Commission  immedi- 
ately after  such  service. 

RULE  a6.  Application  by  a  Public  Service  Company  for 
a  Certificate  of  Public  Convenience,  imder  Article  III,  Sec- 
tion 3  (a),  [Acts  of  1913,  P.  L.  1388],  and  Article  V,  Sections 
18  and  19  [Acts  of  19x3,  P.  L.  14x4,  14x5],  of  The  Public 
Service  Company  Law,  to  Renew  its  Charter  or  Obtain  any 
Additional  Rights,  Powers,  Franchises  or  Privileges,  by  any 
Amendment  or  Supplement  to  its  Charter  or  Otherwise. 
When  application  is  made  by  any  public  service  company  for  a 
certificate  of  public  convenience,  under  Article  III,  Section  3 
(a),  and  Article  V,  Sections  18  and  19,  of  The  Public  Service 
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Company  Law,  to  renew  its  charter,  or  obtain  any  additional 
rights,  powers,  franchises  or  privileges,  by  any  amendment  or 
supplement  to  its  charter,  or  otherwise,  the  petition  shall,  in  addi- 
tion to  the  requirements  of  Rule  24,  contain  and  embrace  as  part 
thereof : 

1.  A  certified  copy  of  the  charter,  and  all  amendments  or  sup- 
plements thereto,  of  the  applicant,  if  one  has  not  theretofore  been 
filed  with  the  Commission,  and  a  reference  to  the  statute  or  stat- 
utes under  which  said  company  has  been  incorporated,  with  date 
of  incorporation. 

2.  If  the  additional  right,  power,  franchise  or  privilege  is  pro- 
posed to  be  obtained  by  any  amendment  or  supplement  to  its  char- 
ter, a  certificate  from  the  Secretary  of  the  Commonwealth  to  the 
effect  that  all  existing  laws  relative  to  such  amendment  or  supple- 
ment to  its  charter  have  been  complied  with. 

3.  If  the  additional  right,  power,  franchise  or  privilege  is  pro- 
posed to  be  obtained  otherwise  than  by  amendment  or  supplement 
to  the  charter  of  the  public  service  company,  a  certificate  from  the 
proper  municipal  or  other  governmental  authority  to  the  effect  that 
existing  laws,  ordinances,  or  other  governmental  requirements 
have  been  complied  with. 

4.  The  facts  showing  that  the  approval  applied  for  is  necessary 
or  proper  for  the  service,  accommodation,  convenience  or  safety 
of  the  public. 

The  Commission  will  fix  the  time  and  place  of  public  hearing 
on  such  petition,  of  which  notice,  in  the  form  prescribed  below, 
shall  be  given  by  the  petitioner,  by  publication,  once  a  week,  for 
two  weeks,  the  last  of  which  publications  shall  be  at  least  five  days 
preceding  the  date  of  hearing,  in  a  newspaper  published  at  the 
county  seat  or  seats  of  the  county  or  counties,  and  having  a  gen- 
eral circulation  throughout  the  county  or  counties  in  which  the 
right  to  construct  its  facilities  and  furnish  service  to  the  public, 
will  be  given  by  the  proposed  amendment  or  supplement. 

Form  of  Notice  to  Be  Published. 

Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania, by ,  for  a  certificate 

(Name  of  Public   Service   Company) 
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of  Public  Convenience,  evidencing  the  Commission's  approval  of 

(State  Nature  of  Amendment  or  Supplement) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the 
Conunission  at  Harrisburg,  on  the day  of 

(Day) 

,  at ,  when  and 

(Month)         (Year)  (Hour) 

where  all  persons  in  interest  may  appear  and  be  heard,  if  they  so 
desire. 


Copies  of  the  said  petition,  with  notice  of  the  time  fixed  for 
hearing,  shall  be  served  by  the  petitioner  upon  the  public  service 
companies  with  which  the  proposed  company  may  compete,  and 
proof  of  such  service  shall  be  filed  with  the  Commission  immedi- 
ately after  such  service. 

RULE  27.  Application  by  a  Foreign  Public  Service  Com- 
pany for  a  Certificate  of  Public  Convenience,  under  Article 
III,  Section  3  (b)  [Acts  of  1913,  P.  L.  1388],  and  Article  V, 
Sections  18  and  19  [Acts  of  1913,  P.  L«  1414,  14x5],  of  The 
Public  Service  Company  Law,  to  obtain  the  Right  to  do 
Business  within  this  Commonwealth.  When  application  is 
made  by  a  foreign  public  service  company  for  a  certificate  of 
public  convenience,  under  Article  III,  Section  3  (b),  and  Article 
V,  Sections  18  and  19  of  The  Public  Service  Company  Law,  to 
authorize  such  foreign  public  service  company  to  do  business 
within  this  Commonwealth,  the  petition  shall  contain  and  embrace 
as  part  thereof  all  the  requirements  of  Rules  22,  23,  and  24. 

The  Commission  will  fix  the  time  and  place  of  public  hearing 
on  such  petition,  of  which  notice  in  the  form  prescribed  below, 
shall  be  given  by  the  petitioner,  by  publication  once  a  week  for 
two  weeks,  the  last  of  which  publications  shall  be  at  least  five 
days  preceding  the  date  of  hearing,  in  a  morning  and  evening 
newspaper  published  in  the  City  of  Harrisburg,  and  also  in  a 
newspaper  of  general  cir(nilation  published  in  the  municipality 
or  municipalities  where  the  proposed  foreign  corporation  will 
furnish  service  to  the  public,  if  the  charter  rights  of  said  company 
are  limited  to  any  particular  municipality  or  municipalities. 
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Form  of  Notice  to  Be  Published. 

Notice  is  hereby  given,  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania, by a  corporation 

(Name  of  petitioning  company) 

of  the  State  of for  a  Certificate  of 

(Name  state  in  which  incorporated) 

Public  Convenience,  evidencing  the  Commission's  approval  of  the 
right  of  said  corporation  to  do  business  within  this  Common- 
wealth. The  nature  of  the  business  to  be  transacted  and  service 
rendered  is  as  follows : 

(State  briefly  the  nature  of  business  and  service) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the 
Commission  at  Harrisburg,  on  the day  of 

(Day) 

,  at ,  when  and 

(Month)         (Year)  (Hour) 

where  all  persons  in  interest  may  appear  and  be  heard,  if  they  so 
desire. 

RULE  28.  Applications  by  a  Public  Service  Company  for 
a  Certificate  of  Public  Convenience,  under  Article  III,  Sec- 
tion 3  (c),  [Acts  of  1913,  P.  L.  1388],  and  Article  V,  Sections 
18  and  19,  [Acts  of  19x3,  P.  L.  14x4,  14x5],  of  The  Public 
Service  Company  Law,  to  Sell,  Assign,  Transfer,  Lease,  Con- 
solidate or  Merge  its  Property,  Powers,  Franchises  or  Privi- 
leges, or  any  of  them,  to  or  with  any  other  Corporation  or 
Person.  When  application  is  made  by  a  public  service  company 
for  a  certificate  of  public  convenience,  under  Article  III,  Section 
3  (c)  and  Article  V,  Sections  18  and  19  of  The  Public  Service 
Company  Law,  to  sell,  assign,  transfer,  lease,  consolidate  or 
merge  its  property,  rights,  franchises,  or  privileges,  or  any  of 
them,  to  or  with  any  other  corporation  or  person,  the  petition 
shall,  in  addition  to  the  requirements  of  Rule  24,  contain  and  em- 
brace as  part  thereof : 

I.  A  certified  copy  of  the  charter,  with  all  amendments  and 
supplements  thereto,  of  each  corporation  party  to  the  transac- 
tion, or  affected  thereby,  if  not  theretofore  filed  with  the  Commis- 
sion, and  a  reference  to  the  statute  or  statutes  under  which  such 
corporations  have  been  incorporated,  and  dates  of  incorporation. 
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2.  The  financial  condition  of  the  applicant  and  each  corporation 
party  to  the  transaction,  as  such  financial  condition  is  defined  in 
Rule  22,  and  a  statement  of  the  manner  in  which  the  proposed 
consolidated  corporation  is  to  be  capitalized  and  financed. 

3.  In  detail,  the  reasons  upon  the  part  of  each  applicant  for 
making  the  proposed  sale,  assignment,  transfer,  lease,  consolida- 
tion or  merger,  and  the  facts  showing  that  the  transaction,  the 
approval  of  which  is  sought,  is  necessary  or  proper  for  the  serv- 
ice, accommodation,  convenience  or  safety  of  the  public,  and  all 
other  facts  which  should  be  known  by  the  Commission,  to  enable 
it  to  pass  upon  the  application.  Such  petition  shall  be  joined  in  by 
all  the  parties  to  the  proposed  transaction. 

4.  The  originals  of  all  contracts  of  sale,  assignment,  lease,  con- 
solidation or  merger,  and  of  all  other  writings  or  documents 
which  form  a  part  of,  or  in  any  manner  affect,  the  proposed 
transaction,  together  with  one  copy,  certified  by  the  parties 
thereto,  of  each  of  such  contracts,  writings,  or  documents,  and 
a  copy  of  any  and  all  franchises  or  privileges  that  may  be  involved 
in  such  transaction,  certified  to  be  such  by  the  proper  govern- 
mental authorities  granting  the  same. 

The  Commission  will  fix  the  time  and  pbce  of  public  hearing 
on  such  petition,  of  which  notice,  in  the  form  prescribed  below, 
shall  be  given  by  the  petitioner,  by  publication,  once  a  week,  for 
two  weeks,  the  last  of  which  publication  shall  be  at  least  five 
days  preceding  the  date  of  hearing,  in  a  newspaper  published  at 
the  county  seat  or  seats  of  the  county  or  counties,  and  having  a 
general  circulation  throughout  the  county  or  counties,  in  which 
the  petitioning  public  service  company  has  constructed  its  facili- 
ties and  is  fi)mishing  service  to  the  public. 

Form  of  Notice  to  Be  Published. 

Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania by for  a  Certificate 

(Name  of  petitionini^  coiiit>any) 

of  Public  Convenience,  evidencing  the  Commission's  approval  of 
the 

(State  if  sale,  assiffnmcnt,  transfer,  lease,  consolidation  or  merger) 
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of  its   

(State  if  property*  rights,  franchiMs  or  privileges) 

to  the 

(Name  or  names  of  other  party  or  parties  to  transaction) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the  Com- 
mission at  Harrisburg,  on  the day  of 

(Day) 

,  at   ,  when  and 

(Month)        (Year)  (Hour) 

where  all  persons  in  interest  may  appear  and  be  heard,  if  they  so 
desire. 

RULE  29.  Applications  for  Certificate  of  Public  Con- 
venience to  Purchase,  Acquire,  Take  or  Hold,  in  Absolute 
Ownership  or  in  Pledge,  a  Controlling  Right,  Title  or  In- 
terest in  another  Public  Service  Company,  under  Article  III, 
Section  6  (c),  [Acts  of  19x3,  P.  L.  1392],  and  Article  V,  Sec- 
tions 18  and  19,  [Acts  of  29x3,  P.  L.  14x4,  14x5],  of  The 
Public  Service  Company  Law.  When  application  is  made  by 
any  public  service  company  for  a  certificate  of  public  convenience 
to  purchase,  acquire,  take  or  hold,  either  in  absolute  ownership 
or  in  pledge,  a  controlling  right,  title  or  interest  in  any  other 
public  service  company,  under  Article  III,  Section  6,(c),  and 
Article  V,  Sections  18  and  19  of  The  PubUc  Service  Company 
Law,  the  petition  must  be  made  by  the  public  service  company 
proposing  to  purchase,  acquire,  take  or  hold,  and  must,  in  addi- 
tion to  the  requirements  of  Rule  24,  contain  and  embrace  as  part 
thereof : 

1.  The  financial  condition  (defined  in  Rule  22)  of  the  applicant 
and  of  the  corporation,  the  purchase,  acquisition,  taking  or  hold* 
ing  of  the  controlling  right,  title  or  interest  in  which  the  approval 
of  the  Commission  is  sought. 

2.  The  reasons  why  the  applicant  desires  to  purchase,  acquire, 
take  or  hold  the  controlling  right,  title  or  interest,  and  the  amount 
of  the  stock  or  securities,  or  the  nature  and  extent  of  the  right 
in  such  other  public  service  company  already  owned  or  held  by 
the  applicant,  if  any. 

3.  The  price  proposed  to  be  paid  for  such  controlHng  right, 
title  or  interest,  the  terms  and  manner  of  payment,  the  market 
value  of  the  stock  or  other  securities  representing  such  controlling 
right,  title  or  interest,  and  the  highest  and  lowest  price  for  which 
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such  stock  or  other  securities  sold  during  the  period  of  at  least 
one  year  immediately  prior  to  the  application,  together  with  the 
dividends  or  income  thereon,  if  any,  paid  for  a  period  of  five 
years  immediately  prior  to  such  application. 

The  Commission  will  fix  the  time  and  place  of  public  hearing 
on  such  petition,  of  which  notice  in  the  form  prescribed  below, 
diall  be  given  by  the  petitioner,  by  publication,  once  a  week,  for 
two  weeks,  the  last  of  which  publications  shall  be  at  least  five 
days  preceding  the  date  of  hearing,  in  a  newspaper  published  at 
the  county  seat  or  seats  of  the  county  or  counties,  and  having  a 
general  circulation  throughout  the  county  or  counties  in  which 
the  public  service  company,  whose  right,  title  or  interest  it  is 
proposed  to  purchase  or  acquire,  has  constructed  its  facilities  and 
is  furnishing  service  to  the  public. 

Form  of  Notice  to  Be  Published. 

Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania by for  a  Cer- 

(Name  of  petitioniiic  conpany) 

tificate  of  Public  Convenience,  evidencing  the  Commission's  ap- 
proval of 

(State  if  purchase  or  acqaUition  and  if  abaohste  or  pledge) 

,  of  the  controlling  right,  title  and  interest,  in 

the 

(Name  of  public  terricc  company  whoae  riglit  it  is  proposed  to  acquire) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the  Com- 
mission at  Harrisburg,  on  the  day  of 

(Day) 

,  at ,  when  and 

(Month)         (Year)  (Hour) 

where  all  persons  in  interest  may  appear  and  be  heard,  if  they  so 
desire. 

RULE  30.  Long  and  Short  Transmission  of  Telegraph 
and  Telephone  Messages.  When  application  is  made  by  a  tele- 
graph or  telephone  company  for  a  certificate  of  public  con- 
venience to  charge  less  for  a  longer  than  for  a  shorter  distance 
service  for  the  transmission  of  messages  or  conversations  over 
the  same  line  or  route,  in  the  same  direction,  under  the  provisions 
of  Article  III,  Section  10,  [Acts  of  1913,  P.  L.  1394I,  and  Article 
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V,  Sections  18  and  19  [Acts  of  1913,  P.  L.  1414,  I4i5]>  of  The 
Public  Service  Company  Law,  the  petition,  in  addition  to  the  re- 
quirements of  Rule  23  must  contain  and  embrace  as  part  thereof : 

1.  Such  facts  in  connection  with  the  matter  and  the  reasons 
for  the  desired  relief  as  may  be  relied  upon  by  the  applicant  as 
justifying  such  relief. 

2.  Such  schedules  or  data,  if  any,  as  the  Commission's  applica- 
ble orders  or  instructions  may  from  time  to  time  specify. 

RULE  31.  Application  under  Article  II,  Section  i  (d), 
[Acts  of  1913,  P.  L,  1378],  of  The  Public  Service  Company 
Law  for  Restriction  of  the  Number  and  Character  of  Tariffs 
and  Schedules,  and  number  of  Offices  or  Stations  at  which 
such  Tariffs  and  Schedules  are  required  to  be  Posted.  When 
application  is  made  to  the  Commission  for  permission  to  limit 
and  restrict  the  number  and  character  of  tariffs  and  schedules 
and  the  number  of  offices  or  stations  at  which  the  same  are  re- 
quired to  be  posted,  under  Article  II,  Section  i  (d)  of  The  Public 
Service  Company  Law,  the  petition  shall,  in  addition  to  the  re- 
quirements of  Rule  23,  contain  and  embrace  as  part  thereof : 

A  statement  in  detail  of  the  reasons  which,  in  the  view  of  the 
applicant,  warrant  the  granting  by  the  Commission  of  the  relief 
applied  for,  and  such  other  facts,  data  and  information  in  connec- 
tion with  the  matter,  as  may  be  specified  from  time  to  time  in  the 
Commission's  orders  or  instructions. 

(See  General  Orders  and  Amendments  or  Supplements  rela- 
tive to  this  subject  from  time  to  time  issued  or  to  be  issued.) 

RULE  32.  Application  for  Permission  to  make  Changes 
in  Tariffs  or  Schedules,  upon  less  than  Thirty  Days*  Notice, 
under  Article  II,  Section  i  (f),  [Acts  of  1913,  P.  L.  1379], 
of  The  Public  Service  Company  Law.  When  application  is 
made  by  a  public  service  company  under  Article  II,  Section  i, 
(f)  of  The  Public  Service  Company  Law,  for  allowance  of 
changes  in  tariffs  or  schedules  upon  less  than  thirty  days'  notice 
to  the  Commission  and  to  the  public,  posted  and  published  in 
the  manner,  form  and  places  required,  with  respect  to  the  original 
tariffs  or  schedules. 

The  requirements  of  General  Order  No.  9  [i  P.  C.  R.  181],  or 
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any  future  alterations,  changes  or  amendments  of  said  order,  shall 
be  followed. 

A  detailed  statement  of  all  the  facts,  circumstances  and  condi- 
tions relied  upon  by  the  petitioner  to  warrant  the  granting  by  the 
Commission  of  the  allowance  applied  for. 

RULE  33.  Applications  for  Certificate  of  Public  Con- 
venience for  the  Construction,  Alteration,  Re-location  or 
Abolition  of  any  Crossing  at  Grade,  or  Above  or  Below 
Grade,  under  Article  III,  Section  5  [Acts  of  19x3,  P.  L. 
1391],  Article  V,  Sections  la,  x8  and  19  [Acts  of  19x3,  P.  L. 
1408, 1414, 1415]  of  The  Public  Service  Company  Law.  When 
application  is  made  for  a  certificate  of  public  convenience,  under 
the  provisions  of  Article  III,  Section  5,  and  Article  V,  Sections 
12,  18  and  19  of  The  Public  Service  Company  Law,  for  the 
construction,  alteration,  relocation  or  abolition  of  any  crossing 
at  grade,  or  above,  or  below,  grade, 

(a)  Of  public  roads,  highways  or  streets  by  railroads  or  street 
railways;  or 

(b)  Of  railroads  or  street  railways  by  public  roads,  highways 
or  streets ;  or 

(c)  Of  railroads  or  street  railways  by  railroads  or  street  rail- 
ways— the  petition  shall,  in  addition  to  the  requirements  of  Rule 
23,  contain  and  embrace  as  part  thereof : 

1.  If  the  application  be  for  a  certificate  of  public  convenience 
for  the  construction,  alteration,  or  re-location  of  such  a  crossing, 
map  on  scale  of  not  less  than  200  feet  per  inch,  showing  cor- 
rectly the  location  of  all  tracks,  buildings,  structures,  property 
lines,  streets  and  roads  in  the  vicinity  of  the  proposed  con- 
struction, alteration  or  re-location,  or  which  may  be,  in  any 
maimer,  affected  thereby,  and  also  complete  plans  and  specifica- 
tions of  such  proposed  construction,  alteration  or  re-location. 

2.  Profiles  showing  ground  lines  and  proposed  grade  lines  of 
approaches  on  such  public  roads,  highways  or  streets,  railroads 
or  street  railways,  as  may  be  affected  by  the  proposed  construc- 
tion, alteration  or  re-location,  and  in  case  of  grade  crossings, 
these  maps  must  show  that  no  other  construction  is  feasible. 

In  case  of  a  contemplated  crossing  of  a  railroad  by  a  railroad. 
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the  profile  of  such  railroads  shall  show  the  customary  informa- 
tion for  not  less  than  one  mile  on  each  side  of  the  proposed 
crossing. 

3.  If  the  application  be  for  the  construction  of  a  crossing  at 
grade,  such  facts,  data  and  estimates  of  cost,  or  other  facts  and 
data  relied  upon  by  the  applicant  to  necessitate  or  warrant  the 
granting  of  permission  to  construct  such  crossing  at  grade,  to- 
gether with  a  detailed  and  accurate  description  of  such  safety  de- 
vices, safeguards  and  other  protective  means,  if  any,  as  the  ap- 
plicant may  believe  should  be  installed,  with  detailed  information 
concerning  the  same,  and  if  the  application  be  made  by  a  public 
service  company,  the  application  shall  set  forth  also,  a  specifica- 
tion of  the  proposed  method  of  operating  such  crossing  at  grade, 
if  permission  to  construct  the  same  be  granted. 

With  the  petition  to  construct  a  crossing  at  grade  shall  be  filed 
the  maps  and  profiles,  plans  and  specifications,  above  specified  in 
this  rule,  and  all  other  data  and  information  which  may  be  speci- 
fied from  time  to  time  in  the  Commission's  general  orders  or  in- 
structions, or  which  may  be  required  in  connection  with  any  par- 
ticular application. 

4.  If  the  application  be  for  the  abolition  of  such  a  crossing  at 
grade,  the  petition,  in  addition  to  the  above  stated  requirements, 
shall  contain  and  embrace  as  part  thereof  : 

An  estimate  of  the  cost  and  expense,  including  compensation 
to  the  owners  of  adjacent  property  affected,  together  with  all 
facts,  data  and  information  upon  which  such  estimate  is  based. 

5.  A  statement  of  the  facts  relied  upon  by  the  petitioner  to 
show  that  the  construction,  alteration,  re-location  or  abolition  of 
any  such  crossing  is  practicable  and  necessary  or  proper  for  the 
service,  accommodation,  safety  or  convenience  of  the  public,  shall 
be  set  forth  in  every  such  petition. 

6.  With  the  petition  shall  be  filed  a  detailed  statement,  verified 
by  affidavit,  of  the  number  of  persons  and  vehicles  of  all  kinds 
using  the  highway  at  point  of  crossing  for  at  least  one  week. 

7.  The  names  and  principal  places  of  business  of  all  other 
public  service  companies  that  may  be  affected  by  the  construction, 
alteration,  re-location  or  abolition  of  such  crossing. 

Copies  of  the  said  petition  shall  be  served  by  the  petitioner  upon 
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each  public  service  company,  municipality,  corporation  or  depart- 
ment or  commission  of  the  Government  of  the  Commonwealth  of 
Pennsylvania,  affected  by  or  concerned  in  the  construction,  altera- 
tion, re-location  or  abolition  of  such  crossing,  and  proof  of  such 
service  shall  be  filed  with  the  Commission  within  three  days  of 
the  filing  of  said  petition. 

The  Commission  will  fix  the  time  and  place  for  public  hearing 
on  such  petition  on  which  notice  in  the  form  prescribed  below 
shall  be  given  by  the  petitioner,  once  a  week,  for  two  weeks,  the 
last  of  which  publications  shall  be  at  least  five  days  preceding  the 
date  of  hearing,  in  a  newspaper  of  general  circulation  published 
in  the  municipality  in  which  the  crossing  is  located,  and  in  the 
event  that  no  such  newspaper  is  published  in  that  municipality, 
then  in  such  newspaper  published  at  the  county  seat  of  the  county 
in  which  the  said  crossing  is  situate. 

Form  of  Notice  to  Be  Published. 

Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania by for  a 

(Nane  of  pctitioiier) 

Certificate  of  Public  Convenience,  evidencing  the  Commission's 
approval  of  the  

(CosstructiMi,  alteration,  relocation  or  abolition) 

of  crossing  

(State  if  at  grade— or  abore  or  below  grade) 

located  at   

(Here  give  location  of  proposed  croaaing) 

The  public  hearing  on  which  will  be  held  in  the  rooms  of  the  Com- 
mission at  Harrisburg,  on  the  day  of 

(Day) 

,  at ,  when  and 

(Month)         (Year)  (Hour) 

where  all  persons  in  interest  may  appear  and  be  heard,  if  they  so 
desire. 

Note:  For  the  crossing  of  the  facilities  of  one  public  service  company 
by  those  of  another,  not  covered  by  (a),  (b),  (c),  see  Genera!  Order  No. 
II  of  the  Commission  [infra]. 

RULE  34-  Petitions  for  Reparation  Under  Article  V,  Sec- 
tion 5  [Acts  of  19x3,  P.  L.  1405]  of  The  Public  Service  Com- 
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pany  Law.  Application  by  any  shipper,  consumer,  user  or 
patron,  for  an  order  for  reparation  as  against  any  public  service 
company,  under  Acticle  V,  Section  5,  of  The  Public  Service 
Company  Law,  shall  be  by  petition,  which,  in  addition  to  the  re- 
quirements of  Rule  23,  shall  contain  and  embrace  as  part  thereof : 

Such  facts  in  connection  with  the  matter  as  may  give  the  nec- 
essary information  or  as  may  be  prescribed  from  time  to  time  in 
the  Commission's  orders  or  instructions. 

(See  General  Orders  and  Amendments  or  Supplements  issued 
on  Reparation.) 

RULE  35.  Applications  for  Certificate  of  Valuation  in 
Connection  with  the  Proposed  Issue  of  Stocks,  Trust  Certifi- 
cates, Bonds,  Notes  or  Other  Evidences  of  Indebtedness,  or 
other  Securities,  under  Article  III,  Section  4  (a)  [Acts  of 
Z913,  P.  L.  1389],  of  The  Public  Service  Company  Law. 
When  application  is  made  for  a  certificate  of  valuation,  in  con- 
nection with  the  proposed  issue  of  any  stocks,  trust  certificates, 
bonds,  notes  or  other  evidences  of  indebtedness,  or  other  securi- 
ties, under  Article  III,  Section  4  (a),  of  The  Public  Service  Com- 
pany Law  [Acts  of  191 3,  P.  L.  1389],  the  petition  shall,  in  addi- 
tion to  the  requirements  of  Rule  23  contain  and  embrace  as  part 
thereof : 

The  statement  of  facts,  data  and  information  required  by  Ar- 
ticle III,  Section  4  (b)  of  The  Public  Service  Company  Law 
[Acts  of  1913,  P.  L.  1389],  to  be  shown  in  certificates  of  notifica- 
tion. Such  petition  shall  contain  such  additional  facts,  data  and 
information  as  the  Commission  shall,  from  time  to  time,  deter- 
mine and  prescribe,  and  shall  be  signed  and  verified  by  the  affi- 
davit of  the  treasurer,  auditor,  controller  or  other  acting  fiscal 
head  of  the  petitioning  public  service  company. 

The  Commission  will  fix  the  time  and  place  of  public  hearing 
on  such  petition,  of  which  notice,  in  the  form  prescribed  below, 
shall  be  given  by  the  petitioner,  by  publication,  once  a  week,  for 
two  weeks,  the  last  of  which  publications  shall  be  at  least  five 
days  preceding  the  date  of  hearing,  in  a  newspaper  published  in 
the  municipality  where  the  principal  office  of  the  applicant  is  lo- 
cated, or,  if  there  is  no  newspaper  published  in  said  municipality, 
in  a  newspaper  published  at  the  county  seat  of  the  county  in  which 
said  office  is  located. 
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Poim  of  Notice  to  Be  Published. 

Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  G)mmission  of  the  Commonwealth  of  Pennsyl- 
vania under  the  provisions  of  The  Public  Service  Company  Law, 
for  a  Certificate  of  Valuation,  by  the  

(Name  of  applicant) 

,  which  proposes  to  issue 

(Amount  and  description  of  acctiritiea  to  be  iMued) 

A  public  hearing  on  this  application  will  be  held  in  the  rooms  of 
the  Commission  at  Harrisbuxg,  on  the day  of 

(Day) 

19. . ,  at o'clock,  when 

(Month)  (Year)  (Hour) 

and  where  all  persons  in  interest  may  appear  and  be  heard,  if  they 
so  desire. 

RULE  36.  Petitions  or  Applications  for  the  Approval  of 
Contracts  between  Municipal  Corporations  and  Public  Serv- 
ice Companies,  or  for  a  Declaration  by  the  Commission  of 
the  Terms  and  Conditions  upon  which  it  will  grant  its  ap- 
proval of  such  Contracts,  if  at  all,  under  Article  III,  Section 
IX  [Acts  of  1913,  P.  L.  1395],  and  Article  V,  Sections  18  and 
19  [Acts  of  1913,  P.  L.  1414,  1415],  of  The  Public  Service 
Company  Law — and  Hearings  Thereon,  i.  Applications  for 
the  approval  of  contracts  between  municipal  corporations  and 
public  service  companies,  under  Article  III,  Section  11,  and 
Article  V,  Sections  18  and  19  of  The  Public  Service  Company 
Law,  shall  be  by  petition  for  a  certificate  of  public  convenience, 
which  petition,  in  addition  to  the  requirements  of  Rule  23,  shall 
set  forth  the  facts  relied  upon  by  the  petitioner  to  show  that  the 
granting  of  such  certificate  of  public  convenience  is  necessary  or 
proper  for  the  service,  accommodation,  convenience  or  safety  of 
the  public. 

Said  petition  shall  be  accompanied : 

(a)  By  the  original  contract,  the  approval  of  which  is  applied 
for,  executed  by  the  parties  thereto. 

(b)  By  a  true  and  correct  copy  of  such  original  contract,  certi- 
fied by  the  parties  thereto. 
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(c)  Ten  additional  true  and  correct  copies  of  such  contract. 

2.  Applications,  before  the  consent  of  the  local  authorities  has 
been  obtained,  for  a  declaration  by  the  Commission  of  the  terms 
and  conditions  upon  which  it  will  grant  its  approval  of  a  con- 
tract between  a  municipal  corporation  and  a  public  service  com- 
pany, if  at  all,  under  Article  III,  Section  11,  of  The  Public  Serv- 
ice Company  Law,  shall  be  by  petition,  which,  in  addition  to  the 
requirements  of  Rule  23,  shall  set  forth  the  facts  relied  upon  by 
the  petitioner  to  show  that  the  granting  of  a  certificate  of  public 
convenience,  upon  an  application  therefor,  is  necessary  or  proper 
for  the  service,  accommodation,  cbnvenience  or  safety  of  the 
public. 

Said  petition  shall  be  accompanied  by  ten  true  and  correct 
copies  of  the  proposed  ordinance  which  the  applicant  proposes  to 
accept  as  evidencing  the  proposed  contract  between  such  appli- 
cant and  a  municipal  corporation,  or  shall  be  accompanied  by  the 
the  contract  proposed  by  the  applicant  and  also  by  the  municipal 
corporation,  to  be  made  by  and  between  them,  however  evidenced, 
and  containing  all  the  terms,  stipulations  and  conditions  thereof, 
and  shall  be  further  accompanied  by  a  copy  of  the  notice  of  such 
application  required  by  Article  III,  Section  11,  of  The  Public 
Service  Company  Law  to  be  given  to  the  local  authorities  con- 
cerned, with  proof  of  service  of  such  notice.  Such  notice  shall 
specify  the  date  upon  which  such  application  to  the  Commission 
is  to  be  made  by  the  public  service  company. 

3.  All  such  contracts  submitted  to  the  Commission  for  approval 
shall  contain  the  following  provision : 

''It  is  hereby  understood  and  agreed  that  neither  the 
purpose  nor  intent,  nor  the  obligation  of  this  contract, 
if  and  when  approved  by  the  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania,  is  such  as,  to  im- 
pair or  in  any  wise  affect  the  exercise  by  said  Commis- 
sion of  any  of  the  powers  vested  in  it  by  the  Public 
Service  Company  Law,  approved  July  26,  1913." 

4.  Upon  the  filing  of  the  petition  "for  the  approval  of  the  con- 
tracts between  municipal  corporations  and  public  service  com- 
panies, or  upon  petition  for  a  declaration  by  the  Commission  of 
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the  terms  and  conditions  upon  which  it  will  grant  its  approval 
of  such  contracts,  if  at  all,  under  Article  III,  Section  11,  of  The 
Public  Service  Company  Law,  and  under  this  rule,  the  Commis- 
sion will  fix  a  time  and  place  of  hearing,  which  shall  be  public, 
and  of  which  due  notice,  in  the  form  prescribed  below,  shall  be 
given  by  the  applicant,  by  publication,  once  a  week,  for  two 
weeks,  the  last  of  which  publication  shall  be  at  least  five  days 
preceding  the  date  of  hearing,  in  a  newspaper  of  general  circula- 
tion, published  in  the  municipality  in  which  the  contract  is  to  be 
effective,  and,  in  the  event  that  no  such  newspaper  is  published 
in  that  municipality,  then  in  such  newspaper  published  at  the 
county  seat  of  the  county  in  which  the  municipality  is  situate. 

Form  of  Notice  to  Be  Published. 

Notice  is  hereby  given  that  application  will  be  made  to  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania for  the  approval  of  a  contract 

between  

(Name  of  Municipal  Corporatioii) 

and  

(Kame  of  Public  Service  Company) 

for 

(Here  briefly  specify  tubitance  of  contract) 


The  public  hearing  on  which  will  be  held  in  the  rooms  of  the  Com- 
mission at  Harrisburg,  on  the day  of 

(Day) 

,  at    ,  when 

(Bfonth)  (Year) 

and  where  all  persons  in  interest  may  appear  and  be  heard,  if 
they  so  desire. 

5.  Copies  of  the  petition,  with  notice  of  the  time  fixed  for  hear- 
ing, shall  be  served  by  the  petitioner  upon  the  public  service  com- 
pany or  companies  with  which  it  may  compete,  and  proof  of  such 
service  filed  with  the  Commission  immediately  after  such  service. 

RULE  37.  Other  Applications.  All  applications  relating  to 
matters  over  which  die  Commission  has  jurisdiction,  and  which 
are  not  governed  by  any  of  the  preceding  rules,  shall  be  made 
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by  petition  and  shall  conform  to  the  requirements  of  Rule  23,  and 
such  other  rules  and  regulations  as  the  Commission  may,  from 
time  to  time,  prescribe. 

RULE  38.  Practice  and  Procedure  on  Petitions — General. 
Upon  the  filing  of  any  petition  required  by  these  rules,  the  Com- 
mission will  examine  the  same  to  see  whether  it  establishes  a 
prima  facie  case  for  action  on  the  part  of  the  Commission,  and 
conforms  to  the  provisions  of  The  Public  Service  Company  Law 
and  these  rules.  If  the  petition  fails  in  any  of  these  respects,  the 
Commission  will  give  notice  of  the  defects  to  the  applicant,  who 
may  correct  the  same. 

If  the  petition  be  found  to  establish  a  prima  facie  case  for 
action  and  to  comply  with  the  provisions  of  The  Public  Service 
Company  Law  and  with  these  rules,  the  Commission  may  appoint 
a  time  and  place  for  a  hearing  on  the  same,  as  may  be  required 
by  law. 

The  Commission  will,  by  general  rule  or  order,  or  by  special 
rule  or  order,  in  each  case,  direct  what  notice  of  the  hearings  shall 
be  given  by  publication,  or  otherwise. 

All  hearings  shall  be  public  and  at  or  before  the  hearing  the 
applicant,  or  petitioner,  shall  present  due  proof  of  the  publication 
or  service  of  the  notice  thereof,  in  the  manner  prescribed  by  the 
Commission.  At  the  hearing  the  applicant,  or  petitioner,  must  be 
prepared  to  establish  all  the  facts  alleged  in  the  petition  by  evi- 
dence, but  the  Commission  may,  in  its  discretion,  where  author- 
ized by  law,  in  any  case  so  to  do,  grant  the  ;ipplication  upon  the 
petition  and  accompanying  papers. 

The  applicant  must  furnish  for  the  use  of  the  Commission,  in 
reaching  a  determination  upon  any  application,  the  originals, 
or  certified  or  verified  copies,  of  all  books,  papers  and  documents, 
as  the  Commission  may  require.  The  failure  so  to  do  shall  be 
ground  for  refusing  the  application. 

RULE  39«  Compliance  with  Orders.  Upon  the  issuance  by 
the  Commission  of  an  order  against  any  public  service  company 
or  companies,  such  public  service  company  or  companies  must 
promptly,  upon  compliance  with  its  requirements,  notify  the  Sec- 
retary that  action  has  been  taken,  in  conformity  with  the  order, 
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and  when  a  change  in  rates  is  ordered  by  the  Commission,  such 
notice  must  be  given  in  addition  to  the  filing  and  posting  of  a 
tariff  or  schedule,  or  supplement  thereto,  showing  such  change  in 
rates. 


OPINIONS. 

Pennsylvania  Rubber  Co.,  Westmoreland  Specialty  Co., 
Pittsburgh  Lamp,  Brass  &  Glass  Co.,  McKee  Glass  Co., 
American  Window  Glass  Co.  v.  Pennsylvania  Railroad 
Co. 

In  re  rates  on  coal  from  Penn,  Biddle,  Irwin  and  Hahntorvn  to 
Jeanette  and  GrapevtUe,  Pa, 

Discrimination — Special  rates  on  coal  hauled  in  producer/  cars — 
Reasonable  rates — Determination  of — When  valuation  of 
property  is  necessary. 

Complainants  protest  against  the  withdrawal  by  the  respondent  of  cer- 
tain special  rates  on  coal  carried  in  cars  belonging  to  the  producers,  and 
all^e  that  rates  per  ton  subsequently  established  are  unreasonable. 

Complainants  also  urge  that  certain  hauls  from  colliery  to  main  line, 
alons  main  line  a  short  distance,  and  thence  to  a  siding,  is  a  switching 
service  and  not  a  road  haul. 

Heidi  I.  The  granting  of  a  lower  rate  on  coal  hauled  in  producers'  cars 
than  for  that  hauled  in  carriers'  cars  gives  an  undue  and  illegal  advantage 
to  consignees  receiving  the  lower  rate,  and  gives  an  unlawful  power  to  the 
producer  to  discriminate  by  determining  which  of  the  consignees  shall 
receive  shipments  in  producers'  cars. 

2.  In  determining  whether  particular  rates  are  reasonable,  and  espe- 
cially in  deciding  whether  particular  rates  are  unjustly  discriminatory  or 
unduly  preferential,  it  is  discretionary  with  the  Commission  whether  a 
valuation  of  any  or  all  of  the  property  of  a  public  service  company  shall 
be  made,  and,  if  the  Commission  decides  that  a  valuation  is  necessary, 
the  statute  prescribes  what  the  Commission  may,  not  what  it  must  con- 
sider, in  arriving  at  a  fair  valuation. 

3.  A  switching  service  is  generally  understood  to  be  a  movement  of  a 
car  from  one  point  to  another  within  a  station  or  terminal  area.  The 
movements  in  this  case  are  not  such.  Although  the  distance  over  which 
the  car  moves  upon  the  main  line  of  the  railroad  is  short,  there  is  tech- 
nically, at  least,  a  road  haul. 

4.  Certain  of  the  rates  established  declared  unreasonable  and  others 
prescribed. 


Digitized  by  CjOOQ  IC 


32  THE  PENNSYLVANIA  2  P.  C.  R. 

Complaint  Docket  No.  211 — 1914. 
Submitted  May  20,  1914.  Decided  July  23,  1914 

Report  and  Order  of  the  Commission. 
Berne  H.  Evans,  for  the  Commission. 
Robt  W,  Smith,  for  Penna.  Rubber  Co.  et  al. 
IV.  T.  Lowe,  for  American  Window  Glass  Co. 
Henry  Wolfe  Bikle,  for  Pennsylvania  Railroad. 

Commissioner  Johnson  : 

Jeannette  is  situated  on  the  main  line  of  the  Pennsylvania  Rail- 
road, 26.6  miles  east  of  Pittsburgh  and  4.1  miles  west  of  Greens- 
burg.  Grapeville  is  also  on  the  main  line  of  the  Pennsylvania 
Railroad,  one-half  mile  east  of  Jeannette. 

The  complainants  in  this  proceeding  are  five  companies  having 
manufacturing  plants  at  or  near  Jeannette  and  Grapeville.  All 
but  one  of  the  plants  at  Jeannette  are  located  on  the  so-called 
Jeannette  Branch,  a  short  road  1.3  miles  in  length,  branching 
southward  from  a  point  on  the  main  tracks  of  the  Pennsylvania 
Railroad,  between  Jeannette  and  the  first  station  to  the  west, 
which  is  called  Penn.  The  other  plant  near  Jeannette  is  located 
on  the  Bull  Run  Branch,  which  extends  for  nine-tenths  of  a  mile 
northward  from  the  main  tracks  of  the  Pennsylvania  Railroad, 
also  from  a  point  between  Jeannette  and  Penn. 

The  industries  at  Jeannette  and  Grapeville  secure  coal  from 
collieries  located  near  Penn,  Biddle,  Irwin  and  Hahntown.  Penn, 
Biddle  and  Irwin  are  located  on  the  main  line  of  the  Pennsyl- 
vania Railroad.  Penn  Station  is  one  and  one-half  miles  west  of 
Jeannette ;  Biddle  about  three  miles  from  Jeannette ;  Irwin  about 
five  miles  from  Jeannette,  and  Hahntown,  which  is  located  on  the 
Youghiogheny  Branch,  a  short  distance  from  the  main  line  of  the 
Pennsylvania  Railroad,  is  about  six  miles  from  Jeannette. 

The  collieries  near  Irwin  and  Biddle  are  owned  by  the  West- 
moreland Coal  Company;  those  near  Penn  and  Hahntown  by 
the  Penn  Gas  Coal  Company,  which  company  however,  is  owned 
by  the  Westmoreland  Coal  Company.    All  four  collieries  are  con- 
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trolled  by  the  Westmoreland  Coal  Company.  Both  the  Penn  Gas 
Coal  Company  and  the  Westmoreland  Coal  Company  are  owners 
of  a  large  private  car  equipment  which  they  have  used  in  ship- 
ping the  coal  purchased  by  the  companies  complainants  in  this 
proceeding. 

Prior  Jo  June  i,  1914,  the  rate  on  coal,  when  shipped  in  pro- 
ducers' cars,  was  $2.50  per  car  from  each  of  the  four  collieries 
to  consignees'  sidings  at  Jeannette.  The  rate  to  Grapeville  on 
coal  moved  in  producers'  cars  was  $3.00  per  car,  the  rates  to 
Grapeville  being  quoted  only  from  Penn  and  Biddle.  Higher 
rates  were  charged  on  coal  shipped  in  cars  owned  by  the  railroad 
conq>any,  the  rates  to  Jeannette  being  $5.00  per  car  from  Penn, 
and  thirty  cents  per  long  ton  of  2240  pounds  from  Biddle,  Irwin 
and  Hahntown.  The  rates  to  Grapeville  were  twenty-eig^t  cents 
per  long  ton  from  Penn  and  thirty  cents  per  ton  from  Biddle, 
Irwin  and  Hahntown.  Effective  June  i,  1914,  the  Pennsylvania 
Railroad  Company  withdrew  the  rates  of  $2.50  per  car  to  Jean- 
nette and  $3XX)  per  car  to  Grapeville  on  coal  moved  in  producers' 
cars,  and  established  a  new  schedule  of  rates  on  coal  moved  in 
railroad  owned  and  all  other  cars,  the  rates  now  in  effect  to  Jean- 
nette being  fifteen  cents  per  long  ton  from  Penn  (Penn  Gas  Slope 
No.  5),  twenty  cents  per  ton  from  Biddle,  twenty-five  cents  from 
Irwin  and  thirty  cents  from  Hahntown.  The  present  rates  to 
Grapeville  are  fifteen  cents  per  long  ton  from  Penn,  twenty-five 
cents  from  Biddle  and  thirty  cents  from  Irwin.  The  rates  in  effect 
both  prior  to  and  subsequently  to  June  i,  1914;  and  die  distance 
which  the  coal  moves  by  the  several  rates  are  shown  by  the  ac- 
companying table,  taken  from  the  record  of  the  proceeding: 

[Ratss  Per  Ton  on  Coal  Hauled  on  Cauieks'  Caxs. 

Prior  to         Since  Approximate 

June  X.         June  i.  Distances. 

Pemi   to  Jeannette    15  cents  1.5  miles 

Biddle  to  Jeannette  30  cents  20  3. 

Irwin  to  Jeannette 30  25  5. 

Hahntown  to  Jeannette 30  30  6. 

Penn  to  Grapeville   28  15  2. 

Biddle   to   Grapeville    30  25  3*5 

Irwin   to  Grapeville    30  30  5.5 

Hahntown  to  Grapeville 30  30  6.5 

Ed.} 
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While  the  special  rate  on  coal  shipped  in  producers'  cars  was  in 
effect,  all  coal  was  handled  in  producers'  cars  at  $2.50  per  car  to 
Jeannette  and  $3.00  per  car  to  GrapeviOe.  The  withdrawal  of 
these  rates  and  the  substitution  of  the  rates  per  ion  indicated  in 
the  table  effected  a  large  increase  in  the  freight  rates.  The  in- 
creased burden  is  borne  by  the  complainants  in  this  proceeding. 

Ooal  is  purchased  by  the  complainants  F.  O.  B.  at  the  coHiery, 
the  freight  being  paid  by  the  buyer  of  the  coal.  At  the  present 
time  the  rate  paid  by  die  complainants  is  the  fifteen  cents  per  ton 
charge  from  Penn  to  Jeannette  and  Graperille.  For  the  standard 
style  hopper  car,  which  is  largely  used,  this  amounts  to  $7.50  per 
car,  or  about  three  times  the  chaif;e  paid  by  consignees  at  Jeai^ 
nette  prior  to  June  i,  1914. 

The  issues  raised  in  this  case  involve  three  questions : 

Pirst — Is  it  lawful  and  equitaUe  for  the  rate  to  be  lower  on 
coal  shipped  in  producers'  cars  than  when  shipped  in  cars  belong- 
mg^tome  carrier? 

Stcond, — ^Are  the  rates  that  were  put  in  effect  June  i,  1914, 
reasonable? 

This  involves  incidentally  the  question — 

Third. — Whether  the  service  performed  for  the  rates  charged 
is  a  switching  movement  or  a  road  haul. 

I.  Is  it  lawful  for  a  railroad  to  charge  lower  rates  on  coal  when 
shipped  in  cars  owned  by  the  shipped  than  when  transported  in 
cars  owned  by  the  carrier  ?  The  Coal  Freight  Agent  of  the  Penn- 
sylvania Railroad — ^the  official  by  whom  the  rates  under  consid- 
eration were  fixed — ^testified  that  special  rates  at  Jeannette  and 
Grapeville  on  coal  when  shipped  in  producers'  cars  would  be  the 
only  instance  of  such  preference  granted  by  the  Pennsylvania 
Railroad.  At  no  other  point  in  the  State  is  there  any  lower  rate 
granted  on  coal  shipped  in  private  equipment  than  when  moved 
in  Railroad  owned  cars.  The  witness  stated  that  he  considered 
the  preference  was  one  that  could  not  lawfully  be  made. 

The  granting  of  a  special  rate  on  coal  when  moved  in  produc- 
ers' cars  enabled  certain  buyers  of  coal  mined  at  the  collieries 
owned  or  controlled  by  the  Westmoreland  Coal  Company  to  ob- 
tain an  advantage  or  preference  in  rates  that  other  buyers  of  coal 
at  the  same  collieries  could  not  secure.  The  users  of  coal  at  Jeati- 
nttle  and  Grapeville  were  granted  a  preference  not  allowed  other 
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ooosomers  of  coal.  Ptirtfiemiore,  the  extstenoe  of  a  lower  rale  on 
ooal  when  moved  in  prodticers'  cars  would  enaUe  die  owners  of 
the  coUteries,  who  have  die  power  to  determine  whether  private 
cars  or  railroad  equipment  shall  be  used,  to  decide  what  boyera 
slionid  enjoy  the  lower  rate  and  what  consumers  of  coal  should 
pay  the  higher  charge.  A  system  of  duu'ges  diat  makes  possible 
such  discrimination  in  the  rates  paid  by  die  buyers  of  tranqxMT- 
tatkm  would  be  a  violation  of  the  fundamental  principles  of  the 
cooomon  and  statutory  law  rq^arding  the  chaiges  of  common 
earners. 

Again,  if  it  were  lawful  for  the  carrier  to  charge  a  lower  rate 
on  ooal  shipped  to  Jeannette  and  GrapeviHe  f  renn  the  coDieries 
owned  or  controlled  by  the  Westmoreland  Coal  Company,  it  coidd 
be  lawful  only  upon  the  condition  that  a  Uke  lower  rate  was 
diarged  on  coal  whenever  and  wherever  shipped  in  producers' 
cars.  The  preference  in  the  rate  granted  to  shippers  using  pri- 
vate instead  of  railroad  cars  would  have  to  apply  generally  to  all 
producers'  cars  at  all  points  in  the  State.  This  is  deariy  reqtrired 
by  Article  3,  Section  8,  of  The  Public  Service  Act  of  July  26, 
1913: 

Section  8,  It  shall  be  unlawful  for  any  public  service 
company — 

(a)  To  charge,  demand,  collect  or  receive,  directly  or 
in^rectly,  by  any  special  rate,  rebate,  drawback,  abatement 
or  other  device  whatsoever,  from  any  person  or  corpora- 
tion, for  any  service  rendered  or  to  be  rendered,  a  greater 
or  less  compensation  or  sum  than  it  shall  demand,  cham* 
collect,  or  receive  from  any  other  person  or  corporation 
for  a  like  and  contemporaneous  service  under  sub!^ntially 
similar  circumstances  and  conditions. 

(b)  To  make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  in  favor  of  or  to  any  person  or  cor- 
poration or  any  locality,  or  any  particular  kmd  or  descrip- 
tion of  traffic  or  service,  in  any  respect  whatsoever ;  or  to 
subject  any  particular  person  or  corporation  or  locality, 
or  any  particular  kind  or  description  of  traffic  or  service,  to 
any  undue  or  unreasonable  prejudice  or  (Usadvantage  in 
any  respect  whatsoever. 

The  rates  on  coal  shipped  to  Jeannette  and  Grapeville  are  paid 
by  the  consumers,  and  the  granting  of  a  tower  rate  when  the  coal 
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is  moved  in  producers'  cars  is  clearly  an  abatement  in  the  rate  that 
would  be  secured  by  a  limited  number  of  coal  consumers,  and  by 
consumers  located  in  only  one  section  of  the  State.  The  prefer- 
ence granted  is  clearly  in  violation  of  Paragraph  B  of  Section  8, 
Article  3,  above  quoted.  Accordingly,  it  must  be  decided,  and  it 
is  held  that  the  lower  rate  on  coal  to  Jeannette  and  Grapeville, 
which  prevailed  prior  to  June  i,  1914,  when  moved  in  producers' 
cars,  than  when  transported  in  railroad  owned  cars,  was  ill^[al. 

II.  Are  the  rates  now  in  force  on  coal  to  Jeannette  and  Grape- 
ville from  Penn,  Biddle,  Irwin  and  Hahntown  just  and  reason- 
able? 

It  is  contended  in  the  brief  submitted  by  one  of  the  complain- 
ants that  this  question  cannot  be  decided  upon  the  evidence  be- 
fore the  Commission,  because  the  defendant  has  not  presented 
and  the  Commission  has  not  determined  "the  capital  investment 
of  the  respondent  company  necessarily  employed  in  or  about  the 
particular  service."  The  attorney  for  the  complainant  argues 
that  "Section  20  of  Article  5  of  the  Act  specifically  sets  forth  the 
matters  which  shall  be  considered  by  the  Commission  in  the  de- 
termination of  the  reasonableness  of  any  given  rate.  It  must  de- 
termine and  consider  the  fair  value  of  the  property  of  the  public 
service  corporation  in  order  to  ascertain  whether  the  particular 
rate  under  investigation  which  it  is  proposed  to  increase,  brings 
in  a  fair  return." 

The  attorneys  for  the  plaintiff  have  misread  the  Act.  The 
statute  gives  the  Commission  authority,  after  hearing,  to  deter- 
mine whether  rates  are  unjust  or  unreasonable,  "or  unjustly  dis- 
criminatory or  unduly  or  unreasonably  preferential,"  and  if  the 
rates  are  found  to  be  unduly  discriminatory  or  preferential,  the 
Commission  shall  prescribe  the  "maximum,  just,  due,  equal  and 
reasonable  rates."  (Article  5,  Section  3.)  It  is  provided  by  Sec- 
tion 20  of  Article  5  that  the  Commission  has  the  power  to  de- 
termine the  fair  value  of  the  property  of  the  public  service  cor- 
poration "whenever  it  shall  deem  such  valuation  or  determination 
necessary  or  proper  under  any  of  the  provisions  of  this  Act," 
and  the  same  section  of  the  law  provides  that  "in  ascertaining  and 
determining  such  fair  value,  the  Commission  may  determine 
every  fact,  matter  or  thing  which  in  its  judgment  does  or  may 
have  any  bearing  on  such  value." 
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In  determining  whether  particular  rates  are  reasonable,  and  es- 
pecially in  deciding  whether  particular  rates  are  unjustly  dis- 
criminatory or  unduly  preferential,  it  is  discretionary  with  the 
Commission  whether  a  valuation  of  any  or  all  of  the  property  of 
a  public  service  company  shall  be  made,  and,  if  the  Commission 
decides  that  a  valuation  is  necessary,  the  statute  prescribes  what 
the  Commission  may,  not  what  it  must  consider,  in  arriving  at  a 
fair  valuation. 

A  railroad  company,  as  the  complainant  argues,  is  entitled  to 
receive  from  its  entire  schedule  of  rates,  fares  and  charges,  "a  fair 
return  upon  a  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public,"  (San  Di^o  Land  Company  vs.  Na- 
tional City,  174  U.  S.,  739),  but  this  broad  question  does  not 
necessarily  arise  in  deciding  whether  the  particular  rate  or  rates 
applying  to  but  one  commodity  or  to  but  few  articles  is  unjustly 
discriminatory  or  preferential.  If  the  contention  of  the  plaintiff 
were  valid,  and  a  valuation  were  required  to  decide  upon  every 
complaint  r^[arding  local  rates  or  fares,  the  Commission  would 
be  powerless  to  afford  effective  relief  to  complainants  and  the 
statute  could  accomplish  but  little  in  the  regulation  of  transpor- 
tation charges. 

The  changes  made  in  the  rates  on  coal  to  Jeannette  and  Grape- 
ville,  effective  June  i,  1914,  were  the  withdrawal  of  the  $2.50  per 
car  rate  from  Penn,  Biddle,  Irwin  and  Hahntown  to  Jeannette, 
and  of  the  rate  of  $3.00  per  car  to  Grapeville  from  Penn  and  Bid- 
die  on  coal  moved  in  producers'  cars ;  the  reduction  in  the  rate  on 
coal  shipped  in  railroad  owned  cars,  Irwin  to  Jeannette,  from 
thirty  cents  to  twenty-five  cents  per  ton,  Biddle  to  Jeannette  from 
thirty  cents  to  twenty  cents,  Biddle  to  Grapeville  from  thirty  cents, 
to  twenty-five  cents,  Penn  to  Grapeville  and  Pittsburgh  Lamp, 
Brass  and  Glass  Company's  siding  at  Jeannette,  from  twenty- 
eight  cents  to  fifteen  cents,  and  the  increase  in  rates  on  coal 
shipped  in  railroad  cars  from  Penn  (Penn  Gas  Slope  No.  5) 
from  $5.00  per  car  to  fifteen  cents  per  ton.  In  each  case  the  ton 
is  the  long  ton  of  2240  pounds. 

Prior  to  June  i,  1914,  the  complainants  received  practically  all 
the  coal  in  producers'  cars  at  the  $2.50  and  $3.00  rates,  which 
rates  must  have  been  assumed  by  the  carrier  to  have  been  equiva- 
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knl  to  th«  several  rates  in  force  to  Jeannette  and  Grapeville  on 
coal  shipped  in  cars  owned  by  the  railroad  If  the  rates  on  coal 
moved  in  producers'  cars  were  not  equivalent  to  the  rates  on  coal 
moved  in  railroad  cars»  one  or  the  other  of  the  two  classes  of  rates 
must  have  been  illegal,  because  it  is  clear  that  the  carrier  could  not 
lawfully  have  had  two  different  rates  for  the  same  transportation 
service. 

For  die  reasons  that  have  been  set  forth,  the  abatement  in  the 
rate  for  coal  when  shipped  in  producers'  instead  of  railroad 
owned  cars  was  the  granting  of  an  unlawful  preference  to  the 
users  of  coal  at  Jeannette  and  Grapeville,  and  the  respondent 
acted  in  accordance  with  the  requirements  of  the  law  in  withdraw- 
ing the  rates  of  $2.50  to  Jeannette  and  $3.00  to  Grapeville  on  coal 
moved  in  producers'  cars. 

There  remain  two  questions  to  decide:  Is  the  rate  of  fifteen 
cents  per  long  ton  from  Penn  (Penn  Gas  Slope  No,  S),  to  Jean- 
nette and  Grapeville  reasonable,  and  are  the  rates  diat  have  been 
established  from  Biddle,  Irwin  and  Hahntown  to  Jeannette  and 
Grapeville  equitably  related  to  the  rates  from  Penn  to  Jeannette 
and  Grapeville? 

The  rate  of  $2.50  to  Jeannette  appears,  from  the  record  in  the 
proceedings,  to  have  been  established  in  1893,  and  it  is  the  opinion 
of  the  present  Coal  Freight  Agent  of  the  defendant  carrier  that 
this  low  rate  was  fixed  to  enable  slack  coal,  for  which  there  was 
tfien  little  demand,  to  be  marketed.  This  reason  for  the  establish- 
ment of  the  $2.50  rate  is  not  admitted  by  the  complainants,  and 
the  fact  is  not  established.  There  is,  however,  little  doubt  that 
the  rate  was  a  low  one,  especially  when  applied,  as  it  was,  td  the 
larger  sizes  and  more  valuable  grades  of  coal.  The  reasons  given 
by  the  defendant  for  establishing  the  rate  of  fifteen  cents  per  long 
ton,  from  Penn  to  Jeannette,  were  stated  as  follows : 

ByMr.  BiKL«: 

Q.  Now,  in  fixing  this  rate  at  15  cents  per  ton,  what  led  you  to 
regSLtd  that  as  a  proper  charge  ? 

A.  I  am  of  the  opinion  that  fifteen  cents  per  ton,  considering 
what  a  car  can  earn,  the  conditions  just  mentioned  of  car  supply, 
and  other  conditions,  diat  fifteen  cents  is  a  nominal  rate. 

Q.  Why  did  you  fix  the  rate  from  Penn  to  Jeannette? 
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A.  la  order  to  aake  it  comparatiTC  with  mininrnm  road  htnt 
ia  tliat  vidcity. 

Q.  Do  yo«  know  of  anything  lower  in  the  territory  for  tinilar 
moveaients  ? 

A.  I  do  not.  '•  ^ 

By  CoHMissiONtt  Johnson: 

Q.  Can  you  cite  similar  movements  Habere  the  rate  is  fifteen 
cents? 

A.  I  think  I  can  recall  four  or  five.  These  are  all  distances 
running  from  .6  miles  to  a  mile  and  a  half.  We  have  from  the 
Graydon  Coal  Works  on  our  Conemaugh  Division,  which  was  our 
old  West  Penn  Division,  to  deliveries  in  Tarentum;  from  the 
Kerr  Coal  Company,  at  Lane,  which  is  on  the  Butler  Branch  of 
the  same  division  above  Butler  Junction,  to  the  town  of  Freeport ; 
then  there  is  another  I  think  of  from  the  Pine  Run  Coal  &  Coke 
Company  from  Vandergrift  to  Hyde  Park.  We  have  another 
that  I  think  of  now  from  Everson,  on  our  Southwest  Penn 
Branch,  running  down  to  Uniontown  to  the  town  of  Scottdale. 
They  are  aU  from  .6  miles  to  a  mile  and  a  half. 

The  same  witness,  Mr.  Clevenger,  also  testified  that  there  has 
been  such  an  increase  in  the  size  of  cars  during  the  twenty-one 
years,  since  1893,  as  largely  to  justify  the  higher  rates  that  were 
made  effective  June  i,  1914.  It  appears,  furthermore,  that  tiie 
Pennsylvania  Railroad,  on  the  first  of  April,  1903,  advanced  its 
rates  on  coal  ten  cents  per  ton  on  long  hauls  and  five  cents  per 
ton  on  short  hauls,  but  that  the  rates  to  Jeannette  and  Grapeville 
were  not  increased  at  that  time.  It  was  stated  by  the  witness  that 
the  Jeannette  and  Grapeville  rates  were  overlooked  and  for  that 
reason  were  not  increased  along  with  other  coal  rates. 

The  testimony  concerning  the  increase  in  the  size  of  cars  is 
somewhat  contradictory.  The  witness  for  the  defendant  was  not 
informed  as  to  the  size  of  cars  that  have  been  used  since  1893  in 
supplying  coal  to  the  complainants  at  Jeannette  and  Grapeville. 
A  witness  for  one  of  the  complainants,  the  Pennsylvania  Rubber 
Company,  presented  a  record  of  the  average  lading  of  the  coal 
cars  received  by  that  company  from  1903  to  1913,  and  his  figures 
show  but  slight  increase  in  the  average  load.  It  is  hardly  possible 
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however,  to  accept  the  record  of  the  Pennsylvania  Rubber  Com- 
pany as  to  the  size  of  cars  used  by  it,  as  expressive  of  the  average 
size  of  cars  used  generally  ten  or  twenty  years  ago  in  supplying 
consumers  with  coal  at  Jeannette  and  elsewhere.  The- official  sta- 
tistics collected  and  published  by  the  Interstate  Commerce  Commis- 
sion show  that  the  average  capacity  of  all  coal  cars  owned  by  the 
railroads  in  the  United  States  in  1901  was  thirty-one  tons ;  in  1907 
thirty-eight  tons,  and  in  191 1  forty-two  tons.  The  increase  in  the 
average  capacity  of  railVoad  owned  coal  cars  during  the  decade 
1901-1911  was  35  1-2  per  cent.  From  these  figures  it  would  ap- 
pear that  if  railroad  equipment  had  been  used,  and  coal  cars  of  av- 
erage capacity  had  been  employed  for  supplying  coal  to  consumers 
at  Jeannette  and  Grapeville,  the  car-load  fate  paid  in  1901  would 
have  been  for  the  transportation  of  thirty-one  tons  of  coal  and  in 
191 1  for  the  movement  of  forty-two  tons.  It  is  a  well-known 
fact  that  there  has  been  a  steady  growth  in  the  average  capacity 
of  coal  cars. 

III.  It  is  strongly  urged  by  the  complainants  that  the  movement 
of  cars  from  the  colliery  at  Penn  Gas  Slope  No.  5  to  the  sidings 
of  the  complainants  at  or  near  Jeannette  is  not  a  line  or  road  haul, 
but  a  switching  service.  The  witness  for  the  defendant  defined  a 
switching  service  as  a  movement  or  haul  ''within  the  jurisdiction 
of  one  agency  limit,"  and  it  is  generally  understood  that  a  switch- 
ing service  is  the  movement  of  a  car  from  one  point  to  another 
within  a  station  or  terminal  area.  The  service  performed  in  the 
transportation  of  coal  from  the  colliery  at  Penn  Gas  Slope  Np.  5 
to  consignee  on  the  Jeannette  Branch  involves  the  movement  of 
the  car  from  the  colliery  to  the  tracks  of  the  main  line  of  the 
Pennsylvania  Railroad,  then  the  movement  of  the  car  over  a 
comparatively  short  distance  on  the  main  line  to  the  Jeannette 
Branch,  and  along  the  Jeannette  Branch  to  the  siding  of  the  con- 
signee. This  is  not  a  switching  service  in  the  ordinary  acceptance 
of  the  term.  It  is  not  a  movement  from  one  point  to  another 
within  a  station  or  terminal  area.  Although  the  distance  over 
which  the  car  moves  upon  the  main  line  of  the  railroad  is  short, 
there  is  technically  at  least,  a  road  haul.  The  service  from  Irwin, 
Biddle  and  Hahntown  to  consignees  at  Jeannette  and  Grapeville 
is  unquestionably  a  line  or  road  haul,  and  not  an  ordinary  switch- 
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ing  service.  The  question  as  to  whether  the  service  for  the  rates 
complained  of  is  or  is  not  a  switching  movement  is  considered 
here,  not  because  it  was  deemed  of  special  importance,  but  be- 
cause the  point  was  urged  by  the  complainants.  As  a  matter  of 
fact,  switching  charges  are  often  a  rate  per  ton  instead  of  per  car, 
and  if  the  services  performed  by  the  defendants  were  held  to  be 
a  switching  movement,  the  complainants  would  not  necessarily 
be  entitled  to  rates  per  car  instead  of  per  ton  of  freight  moved. 

The  facts  do  not  indicate  the  rate  of  fifteen  cents  per  long  ton 
from  Penn  (Penn  Gas  Slope  No.  5)  to  the  sidings  of  the  com- 
plainants at  Jeannette  and  Grapeville  to  be  unreasonable.  Fifteen 
cents  per  ton  is  the  lowest  short  line  haul  rate  on  coal  charged  by 
the  defendant  carrier  within  die  State.  The  present  coal  rate 
from  Penn,  Biddle,  Irwin  and  Hahntown  to  Greensburg,  4.1  miles 
east  of  Jeannette,  is  thirty  cents  per  long  ton.  In  relation  to  the 
rate  to  Greensburg,  the  rate  from  Penn  to  Jeannette  and  Grape- 
ville cannot  be  considered  unreasonably  high.  The  rate  of  fif- 
teen cents  per  long  ton  from  Penn  (Penn  Gas  Slope  No.  5)  to 
Jeannette  and  Grapeville  is  accordingly  held  to  be  reasonable. 

The  rate  of  twenty  cents  per  long  ton  from  Biddle  (Westmore- 
land Shaft)  to  Jeannette,  is  also  held  to  be  reasonable. 

It  does  not  appear,  however,  that  the  rate  to  Grapeville  from 
Biddle  should  be  higher  than  the  rate  to  Jeannette.  The  difference 
in  distance  is  slight,  and  it  is  hereby  held  that  the  rate  from  Biddle 
to  Grapeville  shall  be  reduced  from  twenty-five  cents  to  twenty 
cents  per  long  ton  of  2240  pounds.  The  rate  of  twenty-five  cents 
per  long  ton  from  Irwin  (South  Side  Colliery)  to  Jeannette  is  held 
to  be  reasonable,  and  it  is  held  that  the  same  rate  should  apply 
from  Irwin  to  Grapeville.  The  rate  of  thirty  cents  per  long  ton 
from  Hahntown  (Penn  Shaft  No.  2)  to  Jeannette  is  held  to  be 
unreasonable.  The  difference  in  distance  between  Irwin  to  Jean- 
nette and  Hahntown  to  Jeannette,  does  not  justify  a  rate  from 
Hahntown  five  cents  higher  than  the  rate  from  Irwin.  The  rate 
from  Hahntown  to  Greensburg  being  thirty  cents,  a  reasonable 
rate  from  Hahntown  to  Jeannette  would,  and  is  held  to  be,  twenty- 
five  cents  per  ton  of  2240  pounds. 

An  order  will  be  entered  directing  the  respondent  company 
to  put  in  force  the  rates  here  held  to  be  reasonable,  and  to  make 
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nHiatever  adjustment  that  may  be  required  to  bring  intermediate 
fates  in  line  with  those  hereby  established. 

OKDKa. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matter  and  things  involved  having  been  had, 
and  the  Commission  having  on  the  date  hereof,  submitted  and 
filed  of  record  a  report  containing  its  findings  of  facts  and  con- 
clusion thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof. 

Now,  to  wit,  July  23,  1914:  It  is  ordered,  that  the  Pennsyl- 
vania Railroad  Company,  respondent,  put  in  force  the  rates  held 
to  be  reasonable  in  the  aforesaid  report  of  the  Commission,  and 
make  whatever  adjustment  that  may  be  required  to  bring  inter- 
mediate rates  in  line  with  those  established  by  said  report,  on  or 
before  September  15,  1914. 

By  the  Commission, 
F.  M.  Wallace,  Acting  Chairfnan. 

Application  of  Harmony  Electric  Co.,  Protest  of  Penna. 

Power  Co. 

Approval  of  contract  with  municipality-competition — Satisfac^ 
tory  service  by  company  enjoying  present  franchises. 

The  petitioner,  an  electric  light  and  power  company,  having  no  plant 
equipment  except  a  lease  upon  a  power  plant  nine  miles  distant  from  the 
Borough  of  Elwood,  asks  approval  of  a  contract  for  furnishing  light  and 
power  to  the  residents  of  said  borough. 

The  protestant,  an  electric  light  and  power  company,  has  over  $300^000 
invested  in  plant  equipment  within  the  limits  of  said  borough,  and  has  been 
supplying  satisfactory  and  efficient  service  for  many  years. 

The  borough  is  small,  and  does  not  show  any  indication  of  unusual  in- 
dustrial development  in  the  near  future.  The  bids  offered  by  the  petitioner 
and  the  protestant  are  practically  the  same,  and  public  sentiment  with  re* 
gard  to  the  approval  of  the  contract,  is  strongly  divided. 

Held:  The  contract  between  petitioner  and  the  said  borough  should 
not  be  approved. 

Before  a  Certificate  of  Public  Convenience  is  issued  it  must  be  estab- 
Hilled  that  the  desired  service  is  necessary  and  proper  for  the  accomm<^ 
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dnioB,  salcty  or  coavmkacc  of  tkc  poUic  The  Comwittino  k  boI  imHA^ 
iU  in  yimkUug  comprtitioii,  nor  taking  such  action  as  to  invite  it,  nn- 
Wm  the  area  and  poolation  served,  the  needs  of  the  commnntty,  or  the 
prospects  of  the  nrantcipality,  as  based  upon  its  growth  and  develofmicnt 
rtasooahty  show  that  the  poblic  welfare  demands  it. 

The  power  to  regohue  a  public  utility  by  law  is  corollary  to  the  duty  to 
pralact  iu  piopeity  and  the  interesU  of  the  public  and  investors  from  ua- 
Biotssary  and  ruinous  competition. 

In  doubtful  cases  it  is  safer  to  draw  the  Ime  against  rather  than  in  favor 
of  competition. 
Attitude  of  Commissions  of  other  states  considered 
(See  also  Sdiuylkill  Light,  Heat  k  Power  Ca's  Petition,  i  P.  C  R.  laa, 
sad  Borough  of  Exeter's  Petitions,  infnu— £tf.) 

MuNiaPAL  Contract  Docket  No.  6o. 

Report  and  Opinion  of  the  Commission. 

Submitted  Feb.  3, 1914.  Decided  July  3,  1914. 

IVolhr  Lyon,  for  Applicant 

George  £.  AUer,  for  Protestant. 

Commissioner  Brkht: 

In  re  application  for  approval  of  contract  between  the  Har- 
mony Electric  Company  and  the  Borough  of  Bllwood  City,  the  rec- 
ord ^ows  that  on  January  31, 1914,  an  application  was  filed  with 
the  Public  Service  Commission  by  the  Harmony  Electric  Com- 
pany, whose  office  is  located  at  Pittsburgh,  Pennsylvania,  for  the 
approval  of  a  contract  made  with  the  Borough  of  Ellwood  City, 
in  Lawrence  County,  Pennsylvania,  to  supply  the  aforesaid  bor- 
ough with  electric  current    The  contract  submitted  for  approval 
was  entered  into  by  the  respective  parties  to  it  for  a  period  of  ten 
years  on  the  3d  day  of  January,  1914,  under  an  ordinance  ap- 
proved by  the  borough  council  on  the  last  day  of  December,  191 3^ 
The  petition  of  the  Company  sets  forth  that  the  Harmony 
Electric  Company  was  incorporated  under  the  laws  of  Pennsyl- 
vania "for  any  carrying  on  the  business  of  supplying  light,  heat 
and  power  by  means  of  electricity,  to  the  public,"  that  by  virtue 
of  aii  ordinance  of  the  Borough  of  Ellwood  City,  "the  contract  set 
forth  in  said  ordinance  has  been  duly  entered  into  between  the 
parties  f  that  the  said  borough  can  obtain  its  "necessary  electric 
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current  more  economically  than  itself  can  manufacture  the  same/' 
A  protest  was  filed  in  due  course  of  time  by  the  Pennsylvania 
Power  Company,  located  and  operating  in  the  Borough  of  Ell- 
wood  City  against  the  approval  of  the  contract  of  the  petitioner  by 
this  Commission.  It  is  alleged  in  the  protest  that  the  application 
should  be  refused  on  the  ground  that  the  Harmony  Electric  Com- 
pany has  no  facilities  nor  equipment  of  its  own  to  supply  current ; 
that  it  has  not  sufficient  capital  to  make  adequate  provision  'to 
supply  current  to  the  various  communities  it  has  undertaken  to 
furnish  under  its  charter ;  that  in  the  judgment  of  the  representa- 
tive business  men  of  the  borough  aforesaid  the  contract  should  be 
disapproved ;  that  the  bids  submitted  by  the  Pennsylvania  Power 
Company  were  a  better  oflFer,  from  the  standpoint  of  the  bor- 
ough's interests,  that  the  bid  of  the  petitioner ;  that  the  protestant 
company  has  facilities  to  furnish  current  far  superior  to  those 
at  tKe  command  of  the  applicant,  and  that  the  said  company 
"has  been  serving  the  community  of  EUwood  City  with  singular 
efficiency  for  years." 

At  the  hearing  held  in  this  proceeding  the  attention  of  the  Com- 
mission was  called  to  the  following  facts  respecting  the  status 
of  the  petitioner:  The  Harmony  Electric  Company  was  organ- 
ized on  December  31,  1913,  by  the  consolidation  of  twenty-six 
(26)  small  electric  companies  with  a  capital  stock  in  the  aggregate 
of  $130,000 ;  a  few  days  later,  in  January  following,  the  merger  or 
consolidated  company  was  re-organized  and  the  capital  stock  re- 
duced to  $25,000,  the  total  amount  of  stock  now  authorized  by 
the  aforesaid  Harmony  Electric  Company. 

On  the  same  day  the  merger  was  completed,  the  Harmony  Elec- 
tric Company  leased  the  power  plant  of  the  Pittsburgh,  Harmony, 
Butler  and  New  Castle  Railway  Company  from  that  corporation 
at  an  annual  rental  of  $18,000.  This  power  plant  is  located,  as 
was  testified,  about  nine  miles  from  EUwood  City,  and  heretofore 
was  used  and  will  continue  to  be  used  under  the  present  arrange- 
ment to  supply  the  Railway  Company  with  power,  to  operate  its 
line  of  cars.  Under  the  terms  of  the  lease  the  Electric  Company 
must  not  only  supply  the  Railway  Company  with  power,  but  is 
required  to  keep  up  all  necessary  repairs  and  improvements  of  the 
plant  in  question. 
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Testimony  was  offered  to  show  that  the  power  plant  leased  had 
soflBcient  generating  capacity  to  supply  current  to  all  the  commu- 
nities the  Light  Company  expects  to  serve  and  sufficient  power  to 
operate  the  lines  of  the  Railway  Company.    It  was  also  stated, 
and  the  fact  not  controverted,  that  since  the  lease  went  into  effect 
there  has  been  no  construction  of  additional  transmission  lines  in 
comiection  with  the  plant,  nor  have  any  changes  or  improvements 
been  made  in  the  power  plant  itself  whereby  the  distribution  of 
current  to  Ellwood  City  might  be  more  easily  effected  and  main- 
tained. 

According  to  evidence  submitted  at  the  hearing,  the  respondent 
to  this  proceeding,  the  Pennsylvania  Power  Company,  started 
operations  in  Ellwood  City  about  twelve  years  ago,  and  has  sup- 
plied that  municipality  with  electric  current  ever  since.  The  com- 
pany has  a  capital  stock  of  $400,000,  and  owns  a  plant  equipment 
in  the  borough  representing  an  investment  of  approximately 
$350,000.  The  power  plant  operated  by  it  consists  of  two  500 
kilowatt  steam  turbines  and  two  625  kilowatt  water  turbines 
which  are  about  being  supplemented  by  connections  with  an  out- 
side power  plant  of  30,000  kilowatt  capacity,  whereby  a  supply  of 
current  can  be  obtained  in  case  of  emergency  or  accident  The 
light  and  service  furnished  to  the  borough,  it  appears,  were  ade- 
quate and  satisfactory.  On  January  7,  1914,  the  contract,  under 
which  the  Pennsylvania  Power  Company  supplied  the  Borough  of 
Ellwood  City  with  electric  current,  expired. 

On  the  22d  of  September,  1913,  the  secretary  of  the  borough 
council  wrote  to  the  Pennsylvania  Power  Company  and  to  the 
Ellwood  Electric  Company,  subsequently  merged  by  letters  patent 
into  the  Harmony  Electric  Company,  stating  that  he  was  "author- 
ized to  receive  bids  for  furnishing  the  borough  with  electric  cur- 
rent, for  a  five-year  contract,  and  a  ten^ear  contract,  in  accord- 
ance with  enclosed  ordinance.'' 

When  the  bids  received  were  opened  on  October  7,  191 3,  it  was 
found  that  the  bid  of  the  Ellwood  Electric  Company,  later  Har- 
mony Electric  Company,  was  a  fiat  rate  of  1.5  cents  per  kilowatt 
hour,  that  of  the  Pennsylvania  Power  Company  a  fiexible  rate  of 
2.2  cents  per  kilowatt  hour  based  upon  a  sliding  scale  so  adjusted 
that  the  respondent  contends  that  in  a  ten-year  contract  under 
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conditioiis  as  they  exist  at  EUwood  City  the  proposed  bid  would 
produce  an  average  rate  of  1.27  cents  per  kilowatt  hour. 

The  committee,  believing  that  the  offer  of  the  EUwood  Com- 
pany was  the  lower  Ud,  accordingly  recommended  that  the  con- 
tract be  awarded  to  that  company.  When  the  respondent  com- 
pany learned  that  its  bid  was  rejected,  it  was  led  to  believe  that 
the  bid  was  not  understood,  and  some  time  in  December  follow- 
ing, it  presented  a  supplemental  or  alternative  bid  providing  for  a 
flat  rate  of  1.7  cents  for  a  period  of  one  year,  or  a  flat  rate  of 
1.5  cents  for  five  years  with  the  privilege  extended  to  the  bor- 
ough of  renewing  the  rate  at  the  expiration  of  the  first  five  year 
period  for  five  years  longer.  It  also  permitted  the  sliding  bid  sub- 
mitted at  the  first  instance  in  October  to  stand.  It  further  offered 
at  the  expiration  of  its  contract  in  January,  1914,  to  furnish  cur- 
rent at  one  and  one-half  cents  per  Idlowatt  hour,  which  it  has  been 
doing  since  that  time,  and  will  continue  to  furnish  current  at  the 
aforesaid  rate  until  it  shall  receive  notice  from  the  borough 
council  to  discontinue  such  service. 

On  the  31st  day  of  December,  191 3,  an  ordinance  was  approved 
giving  the  EUwood  Electric  Company  the  right  to  furnish  electric 
current  to  the  Borough  of  EUwood  City.  A  few  days  later  on  the 
2d  day  of  January,  1914,  a  ''contract  for  electric  service  was  made 
and  entered  into  between  EUwood  City  and  the  EUwood  Electric 
Company,  which  contract  was  assumed  on  that  same  day  by  the 
Harmony  Electric  Company  by  which  the  contracting  company 
agreed  to  furnish  electric  current  at  the  flat  rate  of  1.5  cents  per 
kilowatt  hour  for  a  period  of  ten  years  beginning  January  7,  1914. 

A  clause,  known  as  Section  7,  was  written  into  the  ordinance 
to.  protect  the  borough  in  case  of  any  failure  on  the  part  of  the 
Ught  company  to  furnish  current  of  the  quaUty  and  character 
and  in  the  amount  required  by  the  agreement.  This  particular 
clause  was  not  satisfactory  to  many  of  the  citizens  because  it  was 
believed  that  it  did  not  adequately  protect  the  borough  and  insure 
continuous  service.  Therefore,  when  the  new  council  went  into 
ofiice  in  January,  1914,  a  new  ordinance  was  passed  repeaUng  the 
ordinance  of  the  preceding  December  under  which  the  contract 
was  awarded.  The  burgess,  however,  vetoed  the  repealing  ordi- 
nance and  was  sustained  in  his  veto.    Thereupon  council  passed 
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a  resolution,  by  a  vote  of  5  to  4,  requ^^ting  this  ComnttskMi  to 
disapprove  tbe  contract  which  tiie  borough  had  made  wMi  Urn 
Harmony  Electric  Company. 

This  action  of  council  was  supplemented  by  a  petition  signed 
by  sixty  of  the  most  prominent  business  men  of  the  communhy, 
which  was  forwarded  to  the  Commission,  joining  in  the  request 
from  council  for  the  disapproval  of  the  contract 

In  this  proceeding  the  size  of  the  municipality,  the  attitude  of 
tiie  community  with  respect  to  the  proposed  service,  the  relative 
merits  of  the  bids  first  submitted,  and  the  general  principle  of 
competition  under  conditions  such  as  exist  at  Ellwood  City, 
should  be  given  due  weight  and  consideration  in  readung  a  con- 
clusion. 

Ellwood  City  is  a  small  municipality  of  about  4,500  people  and 
shows  during  the  past  decade  the  ratio  of  increase  in  population 
that  is  usually  found  in  communities  of  that  size.  There  is  no 
present  indication  of  any  special  development  in  its  industrial  life 
nor  any  other  special  inducement  that  would  warrant  several  pub- 
lic service  companies  to  enter  this  particular  field  and  engage  in 
the  business  of  supplying  electric  current 

For  a  period  extending  over  twelve  years  the  electric  current  of 
Ellwood  City  has  been  furnished  by  a  company  that  has  over 
$300,000  invested  in  plant  equipment  within  the  borough  limits. 
Testimony  was  offered  showing  that  the  service  given  was  suffi- 
ciently adequate  to  meet  all  the  requirements  of  the  community, 
and  that  in  a  period  of  four  years  there  has  been  a  total  intemq>- 
tion  of  only  six  minutes  during  the  regular  hours  of  lighting. 

It  is  now  proposed  that  a  contract  given  to  a  new  conqxuiy  to 
furnish  current  from  a  railway  power  house  nine  miles  distant  be 
approved,  although  the  new  company  has  no  visible  asset  in  plant 
equifmient  excepting  a  lease,  and  altiiough  the  trend  of  sentiment 
m  the  community,  as  reflected  in  a  resolution  passed  by  the  pres- 
ent council  and  a  petition  signed  by  the  leading  business  men,  is 
against  such  approval. 

Pttrthennore,  tbe  relative  merits  of  tbe  bids  sulxnitted  have 
been  a  source  of  more  or  less  dispute  and  contention  between  the 
parties  in  interest.  The  situation  has  been  further  conq^cated  t^ 
Hie  itijcetion  of  the  supplemental  bid  on  the  part  of  the  rtapoodaa^ 
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company  which  offers  the  same  flat  rate  as  the  one  which  was  ac- 
cepted when  the  contract  was  awarded.  This  second  or  supple- 
mentary bid  was  presented  on  the  grotmd,  as  respondent  con- 
tends, that  the  bid  on  a  sliding  basis,  submitted  in  the  first  in- 
stance, was  evidently  not  understood,  since  it  is  able  to  demon- 
strate, from  the  amount  of  current  now  being  consumed  in  Ell- 
wood  City,  that  the  so-called  sliding  bid  was  lower  than  the  one 
accepted. 

The  fact  that  the  present  council  in  January,  only  a  few  weeks 
after  the  contract-ordinance,  was  approved  by  the  old  council  on 
the  last  day  of  the  preceding  December,  passed  a  resolution  by  a 
vote  of  5  to  4  asking  this  G^mmission  for  a  disapproval  of  the 
contract,  and  the  additional  fact  that  the  representative  business 
men  joined  by  petition  in  the  request  of  council,  indicate  that 
there  is  quite  a  division  of  opinion  in  the  community  of  Bllwood 
City  concerning  either  the  relative  merits  of  the  bids  originally 
submitted  or  the  status  of  the  bids  now  before  council. 

But  the  chief  point  at  issue  in  this  proceeding  is  the  principle 
of  competition  between  public  utilities  under  conditions  as  they 
now  exist  at  EUwood  City.  The  record  shows  that  the  Pennsyl- 
vania Power  Company  is  located  in  EUwood  City  and  has  an  in- 
vestment of  $350,000  in  a  plant  equipment  within  the  borough 
limits ;  that  the  Harmony  Electric  Company  has  leased  a  power 
plant  nine  miles  from  the  borough  limits  and  contends  that  it  is 
ready  to  begin  operations  as  soon  as  its  contract  is  approved  and 
a  Certificate  of  Public  Convenience  issued  by  this  Commission. 
In  the  event  of  the  approval  of  the  contract,  there  will  be  two 
competing  companies  operating  in  a  small  municipality  where 
one  of  these  companies  was  heretofore  able,  without  taxing  its  ca- 
pacity, to  furnish  all  the  light  that  was  required  and  of  a  quality 
that  was  wholly  satisfactory  to  the  people  of  the  community. 
Under  the  conditions  as  existing  it  could  hardly  be  contended 
with  success  that  it  would  in  any  wise  be  an  advantage  to  Ell- 
wood  City  or  to  the  two  companies  competing  to  allow  such  a  con- 
tingency to  arise. 

It  is  a  matter  of  common  observation  that  where  the  policy  of 
promoting  competitive  traffic  between  corporations  engaged  in 
public  service  business  is  too  freely  encouraged,  more  especially 
in  communities  of  limited  population,  the  practice  is  followed  as 
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a  rule  kjr  cdmeqacnoes  that  are  distitroui  to  all  the  interested 
parties.  The  canflntmity  Aat  consumes  the  commodity,  die  utility 
that  famishes  the  service,  the  general  public  that  invested  in  good 
faith,  must  all  be  properly  8afq;ttard<Ml  in  their  rights  and  inter- 
ests wbta  «  pttUic  service  oonifMmy  is  invited  to  enter  a  munici- 
pality to  do  Iwisiiiess  under  competMve  eonditioni. 

The  spirit  of  the  act  creating  this  Commission  contemplates 
that  this  very  thing  be  done.  Before  a  Certificate  of  Public  Con- 
venience is  issued,  it  must  be  established  that  the  required  service 
is  necessary  or  proper  for  the  accommodation,  convenience  or 
safety  of  the  public. 

Tlie  Commission  is  not  justified  in  permitting  competition  any- 
where nor  taking  such  action  as  may  invite  it,  unless  the  area  and 
population  served,  the  needs  of  the  community,  or  the  prospects 
of  the  municipality  as  based  upon  its  growth  and  development 
reasonably  show  that  the  public  welfare  demands  it. 

This  principle  of  protection  must  also  be  extended  to  the  public 
utility  to  the  end  that  the  individual  citizens  who  have  invested  in 
its  plant  equipment  in  good  faith  may  be  duly  protected  in  their 
interests.  Therefore,  a  public  service  company  located  in  a  small 
municipality  where  it  is  rendering  adequate  and  satisfactory  serv- 
ice, where  it  has  invested  thousands  of  dollars  in  a  plant,  where  it 
dkfi  furnish  all  the  service  which  the  cotnmunity  may  require, 
iffiere  an  adfitional  plant  if  permitted  to  be  established  would 
make  it  extremely  hazardous  for  either  company  to  maintain  it- 
self, is  en  titled  to  the  same  protection  under  the  law  when  there 
is  aii  invasion  of  its  vested  rights  and  interests  as  the  citizens  of 
iiat  community  when  a  public  utility  company  trespasses  upon 
their  rights.  This  idea  is  based  on  the  principle  that  the  power 
cr  auUwiiiy  to  fpgulate  die  service  of  a  public  utility  by  law  car- 
ite  witfi  it  as  a  cofoUary  the  duty  to  protect  the  property  of  the 
mSUtf  whenever  that  is  threatened  with  consequences  that  may 
eodaiiger  the  future  existence  of  the  company. 

This  general  view  that  competition  between  public  utilities 
fBttst  be  restrained  under  certain  conditions  and  not  encouraged 
tM  re&d9y  is  in  accord  with  the  reports  and  opinions  of  the  pub^ 
lie  sefvke  eomntissions  of  several  of  the  leading  states  in  the 
eemtiy .   fa  Vol.  a  of  its  reports  the  Wisconsin  Commission  said : 
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"Active  and  continuous  competition  between 
utilities,  furnishing  the  same  service  to  the  same 
locality,  seems  to  be  out  of  the  question.  ^  This  has 
been  shown  by  experience.  Such  competition  is  also 
contrary  to  the  very  nature  of  things.  Two  dis- 
tinct and  seperate  corporations  are  not  likely  to  re- 
main separate  very  loi^  after  it  becomes  clear  that 
the  service  rendered  by  both  can  be  more  cheaply 
and  more  effectively  furnished  by  only  one  of 
them." 

This  is  substantially  the  view  taken  by  the  Commissions  of 
New  York,  New  Jersey,  Massachusetts,  and  other  states.  The 
language  of  the  New  York  Commission  of  the  First  District  is  as 
follows : 

"Practically  all  utilities  are  so  situated  that  but  one  can  eco- 
nomically and  satisfactorily  serve  a  community." 

The  New  Jersey  Conunission  held : 

"In  the  case  of  ordinary  industrial  concerns  competing  or  de- 
siring to  compete  in  serving  the  public,  the  traditional  presump- 
tion is  in  favor  of  permitting  such  competition.  *  *  »  * 
This  presumption,  however,  conmionly  fails  in  the  case  of  public 
utilities  operating  under  franchises." 

The  same  general  view  is  advanced  by  the  Public  Service  Com- 
mission of  the  State  of  Massachusetts  in  the  following  language : 

"Competition  is  sure  to  be  expensive,  even  though  for  a  time 
apparently  economical  and  profitable.  *  *  *  *  The  tempo- 
rary advantage  to  a  portion  of  the  public  is  reasonably  sure  to  be 
followed  by  an  undue  burden  upon  the  public  as  a  whole  through 
the  larger  capital  demanding  a  return,  much  of  it  representing 
unnnecssary  duplication  of  properties  as  well  as  losses." 

The  Commission  is  not  unmindful  of  the  fact  that  the  line  is 
not  always  clearly  drawn  between  competition  that  might  be  en- 
couraged and  that  which  should  be  denied.  But  under  a  system 
of  public  regulation,  such  as  is  provided  by  the  act  under  which 
the  Public  Service  Commission  of  the  Commonwealth  exercises 
administrative  powers,  it  is  safer  to  draw  the  line  against  rather 
than  in  favor  of  competition  that  appears  to  be  of  doubtful  pro- 
priety. This  seems  to  be  the  proper  view  to  take  of  the  matter,  since 
there  is  no  remedy  through  the  action  of  the  Commission  to  pre- 
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Tcnt  the  harm  that  will  be  done  to  the  business  interests  of  thecom- 
miinity  by  unwise  competition  when  once  established;  whereas 
under  the  regulating  powers  of  the  Commission,  which  in  ef- 
fect may  be  said  to  have  all  the  checks  and  restraints  of  normal, 
well-balanced  competition,  there  can  be  no  harm  done  to  the 
community  by  the  corporation  left  in  sole  control  of  the  business 
of  furnishing  the  required  public  service  of  a  municipality. 

Therefore,  in  view  of  the  fact  that  EUwood  City  is  a  small 
municipality  supplied  by  a  public  utilities  company  with  light  that 
is  admitted  to  be  entirely  satisfactory  and  in  all  respects  adequate 
to  meet  the  needs  of  the  community ;  that  the  two  companies  to 
this  proceeding  are  now  offering  to  furnish  the  light  to  the  bor- 
ough at  the  same  rates,  that  the  borough  is  seriously  divided  in  the 
matter  of  the  approval  of  the  contract,  the  trend  of  sentiment 
being  apparently  against  it,  and  that  the  experience  of  public 
utilities  in  other  places  shows  that  two  companies  in  active  com- 
petition could  not  supply  a  small  borough  like  EUwood  City  with 
service  at  reasonable  rates  and  continue  in  business  for  any  length 
of  time,  the  Commission  is  of  the  opinion,  that  competition  under 
such  conditions  should  be  restrained  and  not  permitted  to  enter  the 
said  municipality,  and  accordingly  it  recommends  that  the  ap- 
proval of  the  petitioner's  contract  in  this  proceeding  be  refused 
and  the  application  dismissed. 

Obdsr. 

This  case  being  at  issue  upon  petition  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  July  9,  1914,  It  is  ordered:  That  the  petition 
in  this  proceeding  be  and  it  is  hereby  dismissed. 

By  the  Commission, 
Frank  M.  Waixace,  Acting  Chatrtnan. 
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BOKUOH  Of  Exctkk's  PcrmoK. 

JfL  re  petition  of  the  Borough  of  Exeter  for  the  approval  of  fran- 
chise-contract granted  to  Consumers^  Electric  Company  of 
the  Borough  of  Exeter, 

Approval  of  franchise-contract^-Competition — V^atisfaetory 
service  by  company  enjoying  present  franchises— Remedy. 

The  pcdtioning  boroagk  asks  approTal  of  a  f  rancbisc'-coiitraet  wiA  tht 
Coasumers'  Electric  Co^  givmg  satd  company  the  right  to  erect  poles» 
wires,  etc,  and  supply  electricity  to  its  citizens. 

The  Citizens'  Electric  Illuminating  Co.,  which  has  been  operating  for 
many  years  under  franchises  granted  by  the  borough,  protests,  contending 
llMft  public  neceisily  does  not  require  the  operation  of  two  compaaiei 
within  the  borough. 

There  is  some  evidence  of  unsatisfactory  service  by  the  latter  company^ 
and  some  complaint  as  to  excessive  rates. 

Held:  i.  Under  the  circumstances,  the  contract  should  not  be  approved. 

/Where  two  public  service  companies  enter  into  active  conipetition  in  a 
wnan  field,  there  will  be  inevitable  duplication  of  facilities,  f oflow«d  by 
«ierger ;  and  as  rates  must,  under  the  law,  provide  for  a  fair  return  upon 
the  value  of  the  property  employed  in  public  use,  they  wiU  be  U^^ier  after 
such  competition  than  before.  The  Commission  cannot  approve  such 
competition,  knowing  that  when  it  is  called  upon  to  fix  rates  it  will  be 
compelled  to  provide  for  a  return  upon  an  investment  unnecessarily  tnade. 

2.  The  remedy  for  inadequate  or  unsatisfactory  service,  under  the  PiM€ 
Service  Company  Law,  is  by  complaint  to  the  Commission,  and  not  by  en* 
couraging  competition. 

(See  Schuylkill  Light,  Heat  &  Power  Co.'s  Petition,  i  P.  C  R.  132,  and 
Afiplieatk>tt  of  Harmon^  Electric  Ca,  mfn.-^Bd.) 

Municipal  Contract  Docket  Na  34. 

Report  and  Order  of  the  Commission. 

Submitted  Dec.  29,  191 3.  Decided  Jvfy  Jt,  1914. 

Robt.  W.  Archibald  and  W.  W.  HaU,  for  Borough  of  fix«ler. 

E.  E.  Beidleman  and  W.  L.  Pace,  for  Consumers'  Electric  Co. 

Lymdn  D.  Gilbert,  Frederic  W.  Pleitg  and  Benjamin  R.  Jones, 
for  Citizens'  Electric  Illuminating  Co. 
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CWM )9M0Vtt  Tons : 

The  Borough  of  Bxeter,  Luzerne  County,  presented  Deceniber 
27, 1913,  its  petition,  asking  for  the  approval  by  the  Public  Serv* 
ice  Commission  of  a  franchise-ordinance  and  amendment,  giving 
and  granting  unto  the  Consumers'  Electric  Company  of  tfie  Bor- 
ough of  Exeter,  Luzerne  County,  Pennsylvania,  a  franchise  in 
said  borough. 

The  petition  of  the  borough  states  that  the  said  borough  wa« 
bcoiporated  on  the  8th  day  of  February,  .1884 ;  that  on  November 
21,  1913,  the  town  council  of  the  borough  passed  an  ordinance 
antfaorizjng  the  Consumers'  Electric  Company  of  the  Borough  o( 
Exerter  to  erect  and  maintain  poles,  wires,  and  other  necessary 
appliances  upon^  over  and  along  the  streets,  lanes,  allqrs  and 
^er  public  places  of,  and  to  exercise  its  franchise  in  the  Bor- 
ough of  Exeter;  that  on  February  16,  1913,  the  council  of  the 
borough  passed  an  ordinance  amending  Section  III  of  the  afore- 
mentianed  ordinance  by  adding  the  following:  "And  it  is  hereby 
understood  and  agreed  that  it  is  not  the  purpose  or  intent,  nor  i$ 
the  obligation  of  this  contract,  if  and  when  approved  by  the  Pubr 
lie  Service  Commission  of  the  Commonwealth  of  Pennsylvania^ 
such  as  to  impair  or  in  any  wise  affect  the  exercise  by  said  Com- 
mission  of  any  of  the  powers  vested  in  it  by  the  Public  Seryice 
Company  Law,  approved  July  j6,  1913 ;  that  all  of  the  legal  steps 
necessary  in  the  passage  and  publication  of  the  ordinance  have 
been  property  taken  and  performed ;  that  the  Consumers'  Electric 
Company  of  the  Borough  of  Exeter  has  accepted,  in  writing,  said 
ordinance  and  the  amendment  thereto/* 

Following  the  receipt  of  the  above  petition  and  the  fixing  of 
January  20,  1914,  as  the  date  for  tfie  public  hearing  on  the  same, 
a  protest  against  the  approval  of  said  franchise-ordinance  w^s 
fled  by  the  Citizens'  Electric  Illuminating  Company  of  Pittston^ 
Penna.,  aQ^ng  that  it,  the  Citizens'  Electric  Illuminating  Com- 
pany, was  duly  authorized  on  the  4th  day  of  October,  1898,  by  the 
anmdl  of  the  Borough  of  Exeter,  to  ''erect  and  maintain  poles 
upon  and  wires  and  appliances  over  and  along  the  streets,  lanes^ 
sad  alleys  of  tiie  said  borough  for  supplying  such  light,  heat  and 
power  or  any  of  them  that  the  said  company  is  or  may  be  author- 
ked  to  do,  and  to  distribute  the  same,  etc." ;  that  it  ^did  enter 
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upon  the  streets  of  said  borough  with  its  poles  and  wires,  and 
since  that  time  has  been  continuously  supplying  to  the  munici- 
pality and  inhabitants  thereof  an  adequate  and  sufficient  supply  of 
light,  heat  and  power  by  means  of  electricity  at  reasonable  rates" ; 
that  it  maintains  a  distributing  system  in  said  borough  consisting 
of  upwards  of  21  miles  of  wire,  with  approximately  219  poles, 
together  with  meters,  transformers  and  other  appliances;  that 
its  system  and  plant  have  been  continuously  in  operation  and  en- 
tirely adequate  to  supply  all  demands  for  electric  current  and 
power  in  said  borough;  that  the  population  of  the  borough  is 
about  3,500 ;  that  the  Borough  of  Exeter,  by  reason  of  its  large 
geographical  area  and  small  scattering  poulation,  does  not  present 
a  commercially  attractive  investment  field  for  one  company, 
much  less  for  two ;  that  there  is  no  necessity  for  two  electric  light 
companies  to  operate  within  the  boundaries,  and  not  enough 
business  to  warrant  two  companies  operating  therein,  in  such  a 
manner  as  to  give  good  and  sufficient  service,  at  reasonable  rates ; 
that  to  permit  another  company  to  enter  said  borough  will  work 
irreparable  injury  to  the  protestant  and  its  investment,  and  confer 
no  benefit  upon  the  inhabitants  of  said  borough;  that  such  ad- 
ditional company  is  not  "necessary  or  proper  for  the  service,  ac- 
commodation, convenience  or  safety  of  the  public/' 

The  franchise-ordinance  the  approval  of  which  is  petitioned 
for,  grants  a  general  franchise  to  the  G>nsumers'  Electric  Com- 
pany for  supplying  electricity  to  the  inhabitants  of  the  borough, 
subject  to  various  and  proper  regulations  as  to  erection  and  pro- 
tection of  poles  and  wires  and  the  use  and  obstruction  of  the 
streets ;  fixes  a  minimtun  monthly  charge  not  exceeding  50  cents 
per  month  for  any  one  customer,  fixes  a  maximum  rate  for  cur- 
rent, not  exceeding  10  cents  per  killowatt  hour ;  limits  the  term  of 
the  franchise  to  60  years ;  provides  for  use  of  the  company's  poles 
by  the  borough  and  free  current  for  its  fire  alarm  system. 

The  testimony  and  exhibits  presented  at  the  hearings  show  that 
the  Citizens'  Electric  Illuminating  Company  was  incorporated 
April  9,  1888,  "for  the  purpose  of  supplying  light,  heat  and  power 
by  means  of  electricity  to  the  public  in  the  contiguous  boroughs 
of  Pittston  and  West  Pittston  and  Hughestown,  in  Luzerne  Coun- 
ty, Pa.,  and  to  persons,  partnerships  and  corporations  residing 
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thcran  and  adjacent  thereto  as  may  desire  the  same  and  supply 
cnstomers  with  necessary  appliances  to  utiHze  the  same" ;  and  that 
on  December  23, 1889,  it  surrendered  its  said  charter,  and  accepted 
and  relived  a  new  one  in  accordance  with  the  act  of  May  8» 
1889;  ^^^  0°  J^y»  ^9^3f  said  company  was  merged  with  several 
other  electric  light  companies^  retaining  its  original  name  in  the 
new  ^'Letters  Patent"  issued. 

The  evidence  indicates  that  the  Borough  of  Exeter  is  adjacent 
to  and  joins  the  Borough  of  West  Pittston ;  that  the  rates  charged 
and  service  given  in  the  past  have  been  the  same  as  in  the  Bor* 
ougfas  of  Pittston  and  West  Pittston;  that  the  company  has 
never  received  any  complaints  as  to  its  service  to  commercial  and 
residence  customers;  that  there  are  at  present  109  such  cnsto- 
mers in  the  borou|^  from  whom  the  gross  yearly  revenue  is 
about  $4,500.00,  the  maximum  rate  being  10  cents  per  kilowatt 
hour,  and  the  minimum  monthly  charge  to  any  one  customer  being 
$ixx>;  that  the  generator  capacity  of  the  power  station  aggre- 
gates 2,100  kilowatt,  on  which  the  maximum  demand  at  any  one 
time  is  about  900  kilowatt 

Conflicting  testimony  was  presented  as  to  tfie  character  of  the 
service  which  is  now,  or  has  been  of  late,  rendered.  It  was  also 
testified  and  not  contradicted  that  two  lighting  companies  could 
not  exist  in  the  Borough  of  Exeter. 

The  evidence  and  investigations  made  by  representatives  of  the 
Commission  show  that  the  plant  and  facilities  of  the  Citizens' 
Electric  Illuminating  Company  are  ample  and  sufficient  for  prop- 
erly serving  and  supplying  all  the  demands  for  electric  current 
throughout  the  territory  in  which  it  is  authorized  to  do  business. 
The  particular  complaint  against  the  service,  as  specified  in  the 
testimony,  referred  to  the  variation  in  the  intensity  of  illumina- 
tion or  fluctuation  of  the  lamps,  which  in  as  much  as  the  capacity 
of  the  plant  is  shown  to  be  ample,  is  due,  if  it  exists,  either  to  the 
improper  and  insufficient  r^[ulation  of  its  equipment  at  the  gen- 
erating station,  or  to  an  improper  wire  distribution  system.  The 
regulation  of  its  equipment  at  the  generating  station  can  be  im- 
proved by  the  company,  either  by  installing  additional  regulating 
devices,  or  by  operating  more  generators  at  the  times  of  heavy 
loads  or  by  both.    The  distribution  system  can  be  diagrammed 
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with  reference  to  the  loftds  on  eadi  brtnch  and  portion  tbtfMf 
md  where  found  deficient^  broufht  op  to  a  proper  standard  ky  a«h 
ffitional  wirinf . 

It  is  provided  in  die  rales  relating  to  siq>p!ying  Gas,  Blactrfc» 
Water  and  Steam  Heat  Service  by  Utilitiee,  adopted  by  the  Odoi^ 
mission  April  9,  1914,  [i  P.  C.  R«  I53-I78]>  and  since  proou^ 
gated  forthwith,  that  utility  companies  shall  make  systematic  te* 
specti^i  and  procure  the  apparatus  necessary  for  and  make  and 
maintoin  complete  records  of  its  service  in  order  that  rnpimetk* 
tatives  of  the  Commission  making  examination  of  such  rwords 
at  any  time  can  determine  whether  tiie  service  bemg  rendesed  bgr 
the  utility  has  been  and  is  sufficient,  proper  and  satisfactory. 

The  Commission  is  about  to  notify  all  public  service  cempam* 
ies  to,  at  once,  procure  the  apparatus  and  equipment  necessary 
for  and  to  inaugurate  tfie  system  of  keeping  the  records  of  their 
service  and  inspection  as  provided  for  in  the  said  Service  Rules. 
When  this  is  done  by  the  utility,  the  Commission  can  then  prompt 
ly  and  definitely  determine  whether  die  service  is  maintained  at  a 
proper  standard,  and  when  and  to  what  extent  variattons  thern^ 
from  occur ;  and  the  utilities  will  be  required  to  operate  all  plants 
so  as  to  render  and  give  proper  and  sufficient  standard  service* 

In  Article  V,  Section  18,  of  the  Act  of  July  26,  1913,  it  is  pi^ 
vided,  ''When  application  shall  be  made  to  the  Commission  by 
any  public  service  company  for  permission  from  the  Commission 
to  begin  the  exercise  of  any  right,  power,  franchise  or  privikfc; 
or  when  application  shall  be  made  to  the  Commission  by  asiy 
public  service  company  ior  any  approval  under  any  of  the  prpvi* 
sions  of  this  act,  such  approval,  in  each  and  every  such  case«  or 
kind  of  an[>lication,  shall  be  given  only  if,  and  when  the  said 
Commission  shall  find  or  determine  that  the  granting  or  aH>nnril 
pf  audi  application  is  necessity  or  proper  for  the  service*  aocooi^ 
modation,  convenience  or  safety  of  the  public.'' 

The  petitioner,  die  Borough  of  Bxeter,  requests  the  approval  «f 
the  franchise-ordinance,  in  order  to  provide  competition  in  ttm 
supplying  of  dectric  current  to  its  residents,  for  the  purposes  of 
securing,-*-first,  better  service,  and,«*-second,  lower  rates  for  suirtl 
current 

in  the  matter  of  securing  improved  servioe  over  that  now  ten* 


Digitized  by  CjOOQ  IC 


W4  COIOISItAnON  RBPO&TER.  V 

dcKd,  tkc  tame  r««ih  can  be  woompUahcd  by  ptikioii  to  tbt 
riwTMiiiogi  for  m  lOYtstigtttiQQ  of  the  prcstnt  exuding  aenrice* 
and*  if  ttie  Htme  be  found  deficient,  1^  the  Commissioa  recjpiiriiig 
the  ooQpanjp  now  eupplyiiv  the  current  to  improve  its  method^ 
piaal  aad  oviipoiMt  la  euch  ouumer  ae  the  Commission  shall  di« 
cect  Sttdi  r«nks  will  be  ultimat^y  effected  by  the  Commissioa 
its  ayslem  of  rfgnlation  and  inspection  about  to  be  inatigu* 


In  the  matter  of  lower  mtos  for  electric  current,  no  fonnal 
or  pepof  was  offered  by  the  petitiooer  against  the 
I  of  the  rates  for  residenctt  and  commercial  lig^itiqf 
now  chofied  1^  the  coagfiaoy  furnishing  the  present  sarvke* 
The  petftieoer.  howei^sr t  actiiic  in  the  matter  in  November,  1913^ 
whidi  was  previous  to  the  time  of  jurisdiction  over  utiUti^  coq<> 
femd  i^Qii  the  Public  Service  Commission,  most  naturally  fol* 
Iowa  the  past  custom  of  indudog  and  encouraging  competition  in 
its  endeavor  to  control  or  improve  the  service  and  rates  for  elec<> 
trieity  Mpfrtied  to  its  inhabitants.  The  efforts  of  municipal  au^ 
thoriiiea  to  secure  fewer  rates  for  services  rendered  by  utilify 
oompaaies  are  commendable  and  should  be  encouraged;  but, 
the  final  and  ultimate  effect  upon  the  rates  deserves  most  csreful 
fonaideralion,  if  it  is  endeavored  to  briog  about  the  results  by  the 
method  of  competition. 

Previous  to  tiie  jurisdiction  of  the  Public  Service  Coamussieo 
omr  vtUides  as  provided  by  the  Act  of  July  26,  1913,  and  in  full 
effect  Jannaiy  i,  1914,  the  only  meftod  by  which  mmucipal  au* 
thorities  could  hope  for  improved  service  or  lower  rates^  or  both* 
Imm  companies  furnishing  public  service  to  their  communities, 
waa  by  creating  public  sentiment  therefor  and  by  the  means  of 
oamprtitiea;  and  which  while  it  existed,  was  to  some  extent  pro* 
ductive  of  the  results  desired.  But  the  history  of  practically  all 
ulfUty  corporations  throughout  the  Commonwealth,  shows  that 
wlietie  competiug  companies  were  operating  in  the  same  territocy, 
or  even  adjacent  terrUory,  there  have  inevitably  been  consolida* 
Ijoof  and  metigers,  and  the  status  of  competition  has  remained  in 
efiMt  for  but  limited  periods  of  time. 

Assuming  competition  to  be  in  efbct,  or  now  by  the  approval.of 
the  Commission  to  be  established,  and  assuming  a  community  to 
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be  enjoying  rates,  whether  promulgated  by  the  utilities  rq^ardless 
of  the  cost  of  plant  or  cost  of  service,  or  otherwise,  a  time  will 
arrive  when  a  determination  of  a  just  and  fair  rate  for  the  serv- 
ices must  be  made;  and  the  question  must  be  submitted  to  the 
G>mmission  or  other  authority  having  jurisdiction  at  that  time. 
Consideration  should,  therefore,  now  be  given  to  the  result  or  fu- 
ture effect  in  any  rate  investigations  or  determinations,  of  authori- 
zation or  of  the  existence  in  a  community  of  two  or  more  utilities 
to  supply  essentially  the  same  service. 

Unless  by  mutual  private  understanding  between  utilities,  by 
which  each  occupies  separate  territory  in  a  community,  in  which 
case  there  is  no  actual  competition,  each  competing  utility  must 
possess  a  plant  and  furnish  equipment  and  supplies  sufficient  to 
accommodate  its  customers  and  whatever  reasonable  additional 
demands  may  be  made  upon  it,  and  reasonable  facilities  for  emer- 
gencies. This  will  require  each  utility  to  duplicate  to  a  more  or 
less  extent  the  equipment,  plant  and  supplies  of  the  otfier.  In  the 
matter  of  fixing  rates  by  any  Commission  or  other  audiority,  defi- 
nite rules  have  been  laid  down  by  the  courts,  that  must  be  fol- 
lowed if  the  determinations  are  to  be  enforced.  One  of  the  first 
considerations  is  that  the  fair  value  of  the  plant  and  facilities  of 
the  utilities,  used  and  useful  in  furnishing  the  service  must  be 
determined  and  considered  as  one  of  the  principal  functions  in 
the  fixing  of  rates.  Another  consideration  of  equal  importance 
is  that  the  rate  must  provide  a  proper  allowance  to  cover  annual 
depreciation  of  plant  and  facilities  and  the  cost  of  maintaining 
business. 

These  principles,  clearly  laid  down  by  the  courts,  must  be  fol- 
lowed in  all  rate  determinations  hereafter,  and  where  applied  to 
a  community  served  by  more  than  one  utility,  the  resulting  valua- 
tions of  property,  amounts  set  aside  to  cover  depreciation  and  die 
cost  of  maintaining  the  business,  for  several  companies  will  in- 
evitably aggregate  more  than  if  the  same  community  be  served 
by  one  utility.  Consequently  the  valuations  thus  made  and  allow- 
ances to  be  provided  for  out  of  the  rates  will  necessarily  result  in 
the  fixing  and  determining  of  rates  materially  greater  and  higher 
dian  would  occur  if  but  one  utility  were  in  operation. 


Digitized  by  CjOOQ  IC 


I9I4  CORPORATION  REPORTER.  » 

It  becomes  then  impossible  for  rate  rq;ulating  bodies,  to  au- 
tborize  the  establishment  of  competing  utilities  in  one  commtmity, 
without  in  the  f  uture,  when  petitioned,  or  when  undertaking  to 
determine  and  fix  the  fair  rates  to  be  charged  by  the  several 
utilities  in  such  community,  being  confronted  with  the  require- 
ment of  fixing  a  valuation  for  the  properties  of  the  utilities  and 
making  allowances  for  depreciation  and  cost  of  maintaining  the 
business,  much  in  excess  of  what  would  be  the  case,  had  there 
been  no  duplication  of  plant  and  facilities  by  competing  com- 
panies. 

It  is  evident,  therefore,  that  the  action  of  a  municipality  in 
granting  franchises  to  competing  public  service  companies,  as 
conxpared  with  that  of  rate  regulation  by  State  authority,  may  pro- 
duce the  contrary  effect  of  increasing  rates  for  service  by  a  public 
utility,  although  the  opposite  result  is  sought  to  be  obtained  by 
the  means  of  competition ;  and,  it  would  appear  that  a  rate  r^u- 
lating  body,  by  authorizing  or  approving  competition,  may  place 
itself  in  the  anomalous  position  of  voluntarily  creating  a  situa- 
tion that  results  in  unnecessarily  high  rates.  The  ultimate  effect 
upon  the  rates  is  the  essentail  point  to  be  determined  after  a  due 
consideration  of  all  the  facts  of  a  situation. 

In  considering  the  petition  for  approval  of  the  franchise- 
brdinance,  it  is  evident  that  the  borough  authorities,  in  Novem- 
ber, 191 3,  clearly  acted  for  the  best  interests  of  the  inhabitants  of 
the  borough ;  but,  now  as,  since  January  i,  1914,  the  Public  Serv- 
ice Company  Law  is  in  full  force  and  effect,  the  results  sought  by 
the  borough  as  to  better  and  improved  service  with  lower  or  rea- 
sonable rates  can  be  attained  by  application  or  petition  relative 
thereto  to  the  Commission,  and  in  that  event  without  the  burdens 
and  complications  hereafter  arising  from  competing  utilities. 

It  is  therefore  not  believed  by  the  Commission  that  the  approval 
of  the  f ranchise-orcfinance  is  necessary  or  proper  for  the  service, 
accommodation  or  convenience  of  the  public. 

The  approval  of  the  ordinance  is  therefore  withheld,  and  the 
application  for  its  approval  is  dismissed. 
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ObdsR* 

ThU  case  being  at  issue  upon  petition  and  protest,  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  submitted  and 
filed  of  record  a  report  containing  its  findings  of  facts  and  con- 
dusioos,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  July  21,  1914,  It  is  ordered:  That  the  petition  in 
this  proceeding  be  and  is  hereby  dismissed. 

By  the  Commission, 
F.  M.  WAti*ACK,  Acting  Chamnan. 

BoBouoH  or  Bx«m's  PitrmoN. 

tn  re  petition  of  the  Borough  of  Exeter  for  the  approval  of  0 
Street  Lighting  Contract  with  the  Consumers'  Electric  Com- 
pany of  the  Borough  of  Exeter. 

Contract  for  street  ligkiing^^ompetitioi^^Refusal  of  eompmy 
enjoying  present  eonirmct  to  enier  bid. 

The  petitioning  borough  asks  approval  of  a  contract  for  street  Itghtiag 
made  with  a  company  which,  at  present,  has  no  facilities  within  the  Hmitt 
of  mM  borough.  The  contract  was  made  afur  due  advertasemcat  f«r,  and 
considermtioa  of,  bids. 

Another  «om|UMiy,  which  has  furnished  the  borough  with  street  liidi|«> 
log  for  yearvi  but  which  declined  to  present  its  bid  at  the  time  of  said  ad* 
vertisement,  protests,  contending  that  the  approval  of  this  contract  would 
result  in  duplication  of  poles  and  wires  in  the  streets,  to  the  inconvenienee 
and  danger  of  die  public. 

Held;  \hAtt  the  ctrcumttaoces,  the  ceatrici  should  be  approvc4- 

Municipal  Contract  Docket  No.  35. 

Report  and  Order  of  the  Coounission. 

Submitted  Dec.  29,  1913.  Decided  July  2I;  1914. 

Robt.  W.  Archibald  and  W.  W.  Hall,  for  Borough  of  Exeter- 

E.  E.  Beidleman  and  W.  L.  Pace,  for  Confumers'  Electric  Co. 

Lyman  D,  Gilbert,  Frederic  W,  Pleitz  and  Benjamin  R.  Jones, 
for  Citizens'  Electric  Illuminating  Co. 
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0MM18Sl6Kn  T0K1 : 

The  Borou^  of  Exeter,  Luzerne  County,  presented  December 
67,  I9i3»  its  petition,  asking  for  the  approral  by  the  Public  Serr- 
ice  Commission  of  a  contract  made  and  entered  into  December  i, 
1913,  by  the  borough  with  the  Consumers*  Electric  Company  of 
the  Boroc^  of  Exeter,  Luzerne  County,  Penna.,  for  the  lighting 
of  the  streets  and  public  highways  of  the  borough,  for  a  term  of 
ten  years,  with  39  or  more,  standard  Westinghouse,  direct  cur* 
rent  series,  arc  lamps,  at  a  rate  of  fifty-four  ($54)  dollars  per 
lamp  per  year. 

Aa  ordiasmce  of  the  borough,  passed  in  council,  November  7. 
1913,  and  approved  by  the  buigess,  November  17,  1913,  pro- 
vided that  the  borough  enter  into  and  execute  a  contract  far  the 
lighting  of  the  streets  and  public  highways  of  the  borough  with 
electric  arc  lamps,  or  with  electric  arc  and  tungsten  lamps,  or  with 
gas  lamps,  according  to  specifications  on  file  in  the  office  of  the 
secretary  of  the  borough;  and  that  upon  the  adoption  of  said 
ordinance  and  the  specifications,  the  secretary  should  advertise 
for  one  week  for  sealed  proposals  to  do  said  lighting;  that  the 
proposals  should  be  submitted  to  the  secretary  of  council,  No- 
vember aS,  1913*  and  opened  by  him  at  a  meeting  of  council,  to 
be  held  at  8  p.m.  on  that  date;  that  council  should  award  said 
contract ;  and  that  the  burgess  and  secretary  were  authorized  tO 
execute  such  a  contract  on  behalf  of  the  borough. 

Purwaat  to  said  advertisement  for  proposals,  the  Exeter  Elec- 
tric Coaapsaiy,  by  its  president,  K.  J.  Ross,  and  the  Consumers* 
Ekctric  Colony  of  the  Borough  of  Exeter,  Luzerne  County, 
Pcaaa^  by  its  attorney,  W.  L.  Pace,  presented  their  sealed  pro- 
posals to  the  secretary  of  council,  and  the  contract  for  the  light- 
ing of  the  streets  of  said  borough  was  thereupon  awarded  to  the 
Consumers'  Electric  Company  aforesaid. 

FoHowing  the  receipt,  by  the  Coimiission,  of  the  petition  of  the 
borough,  and  the  fixing  of  January  jo,  1914,  as  the  date  for  the 
public  hearing  on  the  same,  a  protest  against  the  ^^roval  of  said 
ligfating  contract  was  filed  by  the  Citizens'  Electric  Illuminating 
Catafaoky,  of  Pittston,  Pa.,  alleging  that  it,  the  Citizens'  Electric 
Illuminating  Company,  has  since  1898,  been  continuously  supply- 
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ing  to  the  municipality  and  inhabitants  of  Exeter,  Pa.,  an  ade- 
quate and  sufficient  supply  of  light,  heat  and  power  by  means  of 
electricity  at  reasonable  rates ;  that  its  system  and  plant  are  en- 
tirely adequate  to  supply  all  demands  for  electric  current  and 
power  in  said  borough,  and  the  current  is  supplied  whenever 
wherever  requested ;  that  the  population  of  the  borough,  accord- 
ing to  the  census  of  1910,  was  about  3,500;  that  said  company 
has  been  furnishing  to  the  borough  electricity  for  street  lighting 
for  more  than  15  years;  that  there  never  have  been  any  disputes 
about  the  contract  for  said  street  lighting,  nor  any  complaints  of 
the  service  rendered ;  that  the  approval  of  the  said  contract  would 
result  in  the  duplication  of  the  poles,  wires  and  plant  now  on  the 
streets  of  the  borough,  and  impose  upon  the  borough  an  addi- 
tional burden  represented  by  the  cost  of  said  duplication,  and 
create  a  competitive  condition  at  variance  with  the  spirit  and  let- 
ter of  the  Public  Service  Company  Law. 

The  testimony  and  exhibits  presented  at  the  hearings  show 
that  the  Citizens'  Electric  Illuminating  Company  has  been  fur- 
nishing electric  light  for  the  streets  of  the  borough, — ^first,  under 
a  contract  from  1898  to  1903,  rate  not  stated ;  and, — second,  un- 
der a  contract  for  ten  years  terminating  October  i,  1913,  at  a 
rate  of  $72.50  per  lamp  per  year,  and  using  therefor  9.6  ampere, 
550  watt,  open  arc  type  lamps;  that  from  October  i,  191 3,  the 
said  company  has  continued  its  street  lighting  service  without 
a  formal  contract,  charging  at  the  rate  of  $72.50  per  lamp  per 
year  for  three  months,  and  since  January  i,  1914,  is  charging 
therefor  at  the  rate  of  $60.00  (sixty  dollars)  per  lamp  per  year; 
that  when  the  borough,  during  November,  191 3,  advertised  for 
proposals  for  street  lighting,  the  Citizens'  Electric  Illuminating 
Company  did  not  present  any  bids;  that  the  proposals  received 
by  the  borough  at  that  time  were,  first,  from  the  Consumers' 
Electric  Company  of  Exeter,  at  a  rate  of  $54.00  per  lamp  per  year ; 
second,  from  the  Exeter  Light  Company  at  a  rate  of  $55.00  per 
year ;  that  the  Exeter  Light  Company  was  incorporated  by  K.  J. 
Ross,  who  is  president  of  the  Citizens'  Electric  lUiuninating  Com- 
pany, and  others ;  that  neither  the  Consumers'  Electric  Company 
of  Exeter,  nor  the  Exeter  Light  Company,  has  any  plant  or 
equipment. 
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The  protest  of  the  Gtizens'  Electric  lUuminatiiig  Company,  the 
testiniony  at  the  hearings  and  the  arguments  and  briefs  of  coun- 
sel»  covered  two  applications  made  to  the  Commission  by  the  Bor- 
ough of  Exeter,— one,  for  the  approval  of  the  contract  for  street 
lifting,  and  the  other,  for  the  approval  of  a  franchise  ordinance 
granting  to  the  Consumers'  Electric  Company  of  the  Borough  of 
Exeter,  the  right  to  erect  a  plant  and  equipment  upon  the  Bor- 
ough streets  for  the  purpose  of  furnishing  electricity  to  the  in- 
habitants of  the  borough.  The  latter  question,  the  approval  of 
the  franchise  ordinance,  will  be  determined  by  the  Commission  in 
another  and  separate  report    [See  preceding  case.] 

The  question  involved  in  the  present  proceeding  is  the  ap- 
proval of  the  contract  for  street  lighting. 

Section  ii  of  Article  III  of  the  act  of  July  26,  1913,  provides 
that  "no  contract  or  agreement  between  any  public  service  com- 
pany and  any  municipal  corporation  shall  be  valid  unless  ap- 
proved by  the  Commission,"  and  Section  18  of  Article  V  of  the 
same  act  provides  that  ''when  application  shall  be  made  to  the 
Commission  by  any  public  service  company  for  any  approval  under 
any  of  the  provisions  of  this  act,  such  approval,  in  each  and  every 
Sttch  case,  or  kind  of  application,  shall  be  given  only  if  and  when 
the  said  Commission  shall  find  and  determine  that  the  granting  or 
approval  of  such  application  is  necessary  or  proper  for  the  serv- 
ice, accommodation,  convenience  or  safety  of  the  public." 

In  accordance  with  the  ordinance  passed  November  7,  1913,  the 
borough  of  Exeter  advertised  for  proposals  for  street  li|^ting» 
received  the  same  November  28,  191 3^  and  after  due  considera- 
tion, awarded  the  contract  to  the  Consumers'  Electric  Company 
of  the  Borough  of  Exeter. 

The  testimony  shows  that  the  specifications,  proposals  and  con- 
tract provide  for  a  modem  type  of  arc  lamp,  to  be  properly  erect- 
ed and  maintained,  and  at  a  rate  considerably  less  than  tihe  bor- 
ough had  previously  been  paying.^ 

The  protestant,  the  Citizens'  Electric  Illuminating  Company, 
which  had  been  formerly  furnishing  the  street  lighting  service,  did 
not  submit  any  proposals,  and  therefore,  as  is  also  evidenced  by 
the  testimony,  had  withdrawn  from  the  field  as  a  competitor  for 
the  privilege  of  furnishing  the  street  lighting. 
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Therefore,  the  boren:^  council  upoa  Urn  opening  of  bids,  No- 
vember 28,  1913,  was  obliged  to  dedde  upon  one  of  the  Mvertl 
following  methods  for  lighting  its  treets.  It  might,  frst,  endatMf 
to  secure  from  a  gas  company,  lighte  for  the  streets  ;<-^#tfMi> 
undertake  the  construetion  of  a  municipal  electric  light  plaat,-^ 
third,  endeavor  to  compel  the  Citizens'  Electric  Ittumhiati^g  to 
continue  furnishing  its  service,  which  would  invoht  much  1 
tainty  as  to  what  the  rates  would  be,  as  the  same,  if  not 
any  agreed  upon,  would  require  determination  by  either  the  Plib« 
lie  Service  Commission  or  the  courts,  or  possibly  by  both,  and 
at  a  considerable  period  of  time  thereafter^— /onrlXi,  to  accept  th« 
Ud  of  the  Exeter  Electric  Company  at  the  rate  of  $55.00  per 
lamp  per  year,— or  fifth,  to  accept  the  bid  of  the  Consumers*  Blec« 
trie  Company  of  Exeter  at  the  rate  of  $54.00  per  lamp  per  year. 

The  action  of  the  borough  in  accepting  the  latter  propositmi 
appears  to  have  been  the  wisest  under  all  of  the  drcumstanoes^ 
and  particularly  as  they  existed  on  November  28,  1913^  and  up 
lo  December  i,  191 3. 

The  contract  entered  into  December  i,  1913,  contains  the  fol- 
lowing provision :  "It  being  understood  and  agreed  that  the  com* 
pany  not  being  in  a  position  at  the  present  time  to  light  tiie  streets 
of  tfie  borough  as  above  specified,  that  said  company  shall  have 
the  right  to  erect  such  poles  and  string  such  wires,  within  the 
borough,  under  the  direction  of  the  burgess  and  street  com* 
mittee  of  council,  as  may  be  necessary  to  carry  out  the  require- 
ments of  this  contract/' 

While  full  consideration  is  due  and  has  been  given,  by  the 
Commission,  to  the  protest  of  the  Citizens'  Electric  Illuminatii^ 
Company,  and  to  the  answer  to  the  same  by  the  Consumers'  Elec- 
trie  Company  of  Exeter,  and  to  the  facts  as  presented  by  both,  it 
is  believed  that  the  more  important  matter  involved  is  that  of  tfie 
Borough  of  Exeter  procuring  the  lighting  of  ks  streets  in  tlie 
most  feasible  and  satisfactory  manner  that  was  presented  to  II 
Ott  November  28,  191 3.  Such  lighting  was  an  absdute  necessity 
for  the  borough.  The  action  of  the  municipal  authorities  wm 
of^en  to  the  public  and  duly  authorized  and  published.  It  camrot 
be  maintained  tiiat  the  action  of  the  borough  created  a  conptti* 
tive  situation  with  the  mtefests  of  the  Citizeos'  Electrk  Bhuni* 
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nating  Company  rdatiTe  to  the  street  li^^tiiig,  as  the  officers  of 
that  company  testify  that  it  had  decided  not  to,  and  did  not  sub- 
oiit  any  proposals  for  such  lighting. 

The  Commission  is  of  the  opinion  that  the  contract  for  street 
lighting  as  submitted  is  in  proper  form,  and  is  necessary  and 
proper  for  the  safety  and  convenience  of  the  public  and  should 
be  approved ;  and  that  the  Borough  of  Exeter  and  the  Consum- 
ers' Electric  Company  of  the  Borough  of  Exeter,  be  authorized 
to  proceed  to  fulfill  the  obligations  and  cany  out  the  terms 
thereof. 

OSDER. 

This  case  being  at  issue  upon  petition  and  protest,  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  submitted  and 
filed  of  record  a  report  containing  its  findings  of  facts  and  con- 
clusions, which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  July  21,  1914,  It  is  ordered:  That  a  Certificate 
of  Public  Convenience  be  issued  evidencing  the  Conmiission's  ap- 
proval of  the  contract  between  the  Borough  of  Exeter  and  the 
Consumers'  Eletric  Company  of  the  Borough  of  Exeter  for  the 
lighting  of  the  streets  of  said  borough,  for  a  period  of  ten  years. 

By  the  Conunission, 
F.  M.  WAtLACE,  Acting  Chairman. 

BoaouGH  OF  Butler's  Petition. 

The  petition  of  the  Borough  of  Butler  for  the  issuance  of  a  Cer- 
tificaie  of  Public  Convenience  approving  the  location  and 
erection  of  a  viaduct  in  the  borough  over  the  tracks  and 
facilities  of  the  Baltimore  and  Ohio  Railroad  Company  and 
the  Bessemer  and  Lake  Erie  Railroad  Company,  and  the  ap- 
portioning of  the  cost  of  the  construction  of  such  viaduct. 

The  Borough  of  Butler  is  divided  into  two  parts  by  a  creek  along  either 
bank  of  which  a  railroad  runs  and  across  which  the  borough  proposes  to 
build  a  viaduct,  so  as  to  eliminate  the  grade  crossings  over  tracks  and  to 
provide  a  more  ready,  safe  and  convenient  route  of  travel  from  one  part  of 
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the  borough  to  the  other.  A  street  nulway  occupies  streets  in  both  parts  o£ 
thf^  borough,  but  has  no  connection  over  the  creek. 

After  careful  consideration  the  Commission  approved  the  plans  for  the 
viaduct,  and  divided  the  expense  of  the  same  between  the  parties  as  fol- 
lows: 

an  per  cent  to  be  paid  by  ench  of  the  two  fines  of  raitroiA 

agt  per  cent  by  the  Borough,  and 

10  per  cent,  by  the  street  railway. 

Appucation  Docket  No.  i. 

Report  and  Order  of  tlie  Commission. 

Submitted  Feb.  17,  1914.  Decided  June  16,  1914. 

John  H,  WUson,  for  the  Borough  of  Butler. 

R.  P.  Scoit,  for  B.  &  O.  Raikoad  Co. 

J3.  S.  Templeton,  for  Bessemer  &  Lake  Erie  Railroad  Co.. 

Ch(ks.  R.  Hosford,  Jr.,  for  Pittsburgh  &  Butte-  Electric  Rwy. 
Co. 

John  H,  Jackson,  for  Butler  County. 

W*  Z.  Murrin,  for  property  owners  in  Butlar. 

Jos.  C.  Hutchinson,  for  other  property  owners.  ! 

COMMISSIONBR  PfiNJNYPACKBR: 

The  Borough  of  Butler,  situated  in  the  County  of  Butler,  has  a 
population  of  about  twenty-five  thusand.  The  Conoquenessing 
Creek,  flowing  through  a  narrow  valley  between  rather  high  hills, 
divides  the  town  into  two  parts.  Upon  the  nordi  side  Uve  about 
twenty  thousand  people,  and  upon  the  south  side  five  thousand. 
Center  avenue  is  the  principal  thoroughfare,  and  crossing  the 
creek,  it  connects  the  two  parts  of  the  borough. 

The  double  track  main  line  of  the  Pittsburgh,  Bessemer  and 
Lake  Erie  Railroad  Company,  operated  by  the  Bessemer  and  Lake 
Erie  Railroad  Company,  crosses  Center  avenue  at  g^de,  and 
runs  immediately  north  of  the  creek.  This  railroad  does  a  large 
freight  business,  and  trains  running  east  and  west  cros$  Center 
avenue  at  frequent  intervals  both  day  and  night. 
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The  main  track  and  two  sidings  of  the  Pittsbargh  and  W<6t«rn 
Raitraad  Company,  operated  and  owned  by  the  Baltimore  and 
Ohio  BaHroad  Company,  cross  Center  ayenue  at  grade  a  rftort 
distaoee  soutti  of  die  credt.  All  of  die  passenger  and  freight 
tfsins  of  the  Northern  Division  of  the  Baltimore  and  Ohio  Rail- 
rosd  Company,  all  of  the  passenger  and  freight  trahis  of  flie 
BnfiEalo,  Rochester  and  Pittsbnif^h  Railroad  Company,  and  die 
(ttssenger  trains  of  the  Bessemer  and  Lake  Erie  Railroad  Com- 
pany cross  Center  avenne  durii^  the  day  and  night.  Cars  and 
trains  from  the  yards  of  the  Baltimore  and  Ohio  Railroad  Com* 
pany,  which  lie  directly  to  the  east  of  Center  avenne,  ate  dafly 
shifted  over  this  crossing.  The  Butler  Passenger  Railway  Com* 
pany,  or  its  successor,  the  Pittsburgh  and  Butler  Passenger  Rul* 
way  Company,  has  tracks  in  die  streets  in  both  parts  of  the  bor- 
ongfa,  but  has  no  tracks  on  Center  avenue  whidi  cross  die  rail- 
roads  or  the  creek. 

At  an  election  held  November  17,  191 1,  the  electors  of  the  Bor- 
ough of  Butler  authorized  the  municipal  authorities  to  increase 
its  indebtedness  in  the  sum  of  $90|OOO.oo  for  the  pnrpoM  of  con- 
structing an  elevated  street  or  highway  from  the  end  of  East 
Wayne  street  at  McKean  street,  an  extension  of  Center  avenue  on 
the  north  side  of  the  creek,  to  Fairview  avenue  on  the  soudi 
side  of  the  creek,  and  along  Fairview  avenue  to  Center  ave- 
nue. Thereupon  the  municipal  authorities  by  ordinance  enacted 
June  4,  191a,  ordained  the  opening  of  a  public  street  from  the 
eastern  end  of  East  Wayne  street  in  the  Borough  of  Butler  to  a 
point  on  Fairview  avenue,  north  of  Center  avenue,  of  the  width 
of  forty-five  feet,  including  footways,  to  cross  the  ri^ts  of  way 
of  the  above-mentioned  railroads,  and  to  be  an  elevated  public 
street  having  a  clearance  "of  at  least  twenty-seven  feet  over  the 
rails  of  the  Pittsburgh,  Bessemer  and  Lidce  Erie  Railroad,  and  at 
least  twenty-two  feet  over  the  rails  of  the  Pittsburgh  and'  West- 
em  Railroad"  and  "to  be  supported  on  pedestals  set  in  pairs.'' 

The  petition  of  the  Borough  of  Butler  set  forth  the  above  fiacts 
irAer  alia,  and  alleged  that  the  proposed  structure  was  in  accord- 
ance with  a  survey  of  the  borough  engineer  and  plans  submitted 
to  the  Commission,  that  the  estimated  cost  of  the  entire  improve- 
ment, exclusive  of  d^nages  to  private  property,  is  $89^14.50,  tfaa* 
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the  damages  to  private  property  will  not  be  in  excess  of  $io»- 
coo.oOy  that  the  borough  had  been  unable  to  come  to  an  agreement 
with  die  railroad  companies  and  the  street  railway  company  af- 
fected, and  that  "the  proposed  highway  is  necessary  for  the  ac- 
commodation of  the  public,  and  will  provide  a  safe,  easy  and 
convenient  means  of  travel  between  the  two  parts  of  the  borough, 
and  will  practically  eliminate  all  of  the  travel  over  the  railroad 
grade  crossings  on  Center  avenue,  excepting  vehicle  travel  to  and 
from  the  Baltimore  and  Ohio  freight  depot. 

The  petition  then  prayed  the  Commission  to  issue  a  Certificate 
of  Public  Convenience  for  the  proposed  highway,  to  approve  the 
route,  plans,  and  form  of  construction  not  to  exceed  fifty  feet  in 
width,  to  approve  the  provision  of  the  ordinance  providing  the 
terms  and  manner  in  which  a  street  railway  or  trolley  company 
may  cross  and  use  the  highway,  and  to  decree  that  one-half  of 
the  cost  of  tfie  structure  be  paid  by  the  railroads. 

The  Pittsbur^^  and  Western,  the  Baltimore  and  Ohio,  the  Pitts- 
burgh, Bessemer  and  Lake  Erie  and  the  Bessemer  and  Lake  Erie 
Railroad  Companies  made  answer,  setting  forth  inter  alia  that 
there  were  several  other  better  and  less  injurious  locations  for 
said  viaduct,  that  the  proportion  of  cost  they  were  asked  to  pay 
is  unjust  and  unreasonable,  that  inasmuch  as  no  g^de  crossing  is 
abolished  over  said  railroads  or  any  of  them,  and  only  an  addi- 
tional burden  is  imposed,  they  should  not  be  required  to  con- 
tribute anything,  that  the  County  of  Butler  should  be  made  a 
party  and  be  required  to  contribute,  and  that  the  petition  is  in- 
complete and  defective. 

The  Butler  Passenger  Railway  Company  made  answer  setting 
forth  in  substance  that  it  already  had  the  right  by  ordinance  to  oc- 
cupy any  street  or  highway,  that  the  limitations  in  the  ordinance 
to  be  imposed  on  it  are  illegal,  and  that  the  payments  required  by 
the  ordinance  to  be  paid  by  it  are  unreasonable. 

The  Borough  of  Butler  subsequently  filed  an  amendment  to  its 
petition,  asking  leave  to  make  the  County  of  Butler  a  party  re- 
spondent, to  which  the  county  filed  an  answer  denying  the  right  of 
the  borough  to  require  it  to  become  a  party  to  the  proceeding. 

The  Commission,  in  an  effort  to  reach  a  correct  solution  of 
what  is  conceded  to  be  a  difficult  and  complicated  situation,  held 
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Aree  hearings,  at  no  one  of  which  did  any  of  the  respondents 
present  testimony.  It  sent  its  engineer  to  the  Borough  of  Butler, 
and  he  made  to  it  an  elaborate  written  report.  Two  members  of 
the  Commission  went  to  Butler  and  made  a  personal  examination 
of  the  situation. 

The  town  of  Butler  is  built  upon  radier  high  hills,  and  is  di- 
vided into  two  parts  by  the  creek  running  through  a  narrow  val- 
ley, along  which  are  the  railroad  tracks.  The  crossing  at  Center 
avenue  is  a  dangerous  and  much  obstructed  grade  crossing,  so 
much  so,  that  the  Butler  Passenger  Railway  Company  has  never 
laid  tracks  to  run  between  the  two  parts  of  the  town. 

The  proposed  elevated  structure  is  an  attempt  after  years  of  ef- 
fort and  consultation  to  solve  the  difficulty.  As  shown  by  the 
plans  filed  with  the  Conunission,  it  will  be  laid  out  approximately 
parallel  with  Center  avenue  from  a  point  in  McKean  street,  a 
continuation  of  Center  avenue  in  the  north  part  of  the  town,  to  a 
point  on  Center  avenue  in  the  south  part  of  the  town.  Where  it 
crosses  the  railroads  at  an  elevation,  it  will  be  about  one  hundred 
and  fifty  feet  east  of  Center  avenue. 

Some  light  upon  the  value  of  the  proposition  is  given  by  the 
conduct  of  the  parties.  The  Pittsbur^^  and  Western  Railroad 
Company  and  the  Baltimore  and  Ohio  Railroad  Company  operat- 
ing the  Pittsburgh  and  Western  Railroad,  filed  a  bill  in  equity  in 
the  Court  of  Common  Pleas  of  Butler  County  to  restrain  the  pro- 
posed construction,  and  the  court  refused  the  injuction  asked^ 
The  Supreme  Court  on  appeal,  affirmed  the  decree.  [See  Pitts- 
burgh and  Western  R.  R.  Co.  v.  Butler  Borough,  242  Pa.  461.] 

The  Pittsburgh,  Bessemer  and  Lake  Erie  Railroad  Company 
and  the  Bessemer  and  Lake  Erie  Railroad  Company,  after  having 
filed  an  answer  to  the  petition  of  the  Borough  of  Butler,  came  be- 
fore the  Commission  with  a  subsequent  petition,  in  which  they  say 
that  ''after  investigating  the  Butler  situation  and  having  due  re- 
gard for  the  interests  of  the  Borough  of  Butler  and  of  your  peti- 
tioners, and  after  giving  due  consideration  and  study  to  the  prob- 
lems presented,  and  having  in  mind  a  comprehensive  plan  for  tak- 
ing care  of  the  other  crossings  in  said  borough,  are  of  the  opinion 
tfiat  the  elevated  street  which  the  Borough  of  Butler  proposes  to 
construct  and  for  which  it  now  asks  this  Commission  to  issue  a 
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Certsficate  of  Public  G>nvenienoe  is  the  best  solution  of  tiie  sit* 
nation,  and  is  one  step  in  a  comprehensive  plan  for  eUmtnating 
the  grade  crossings  in  the  Borough  of  Butler." 

Counsel  for  the  Butler  Passenger  Railway  Company,  at  the 
hearing  agreed  that  the  company  would  not  take  any  advantage  of 
its  right,  should  such  right  exist,  to  cross  the  structure  by  virtue 
of  preceding  ordinances,  and  said,  '^we  are  willing  to  submit  our- 
selves to  the  Commission  on  the  sole  question  as  to  the  proportion 
of  the  cost  of  the  structure  which  is  to  be  placed  on  our  com- 
pany." 

It  is  true  that  the  proposed  cbnstruction  does  not  do  away  en- 
tirely with  the  grade  crossing  at  Center  avenue,  but  it  is  aveired 
in  the  petition  of  the  borough  and  not  denied,  that  this  crossing 
will  he  practically  eliminated.  The  testimony  was  that  ''it  would 
take  practical^  all  of  the  pedestrian  travel  away  from  Center 
avenue  and  take  it  over  this  structure,  and  it  would  take  a  great 
percentage  of  the  f rei^t  traffic  from  crossing  the  Bessemer.'' 
And  again:  "It  would  practically  eliminate  almost  all  the  travel 
on  Center  avenue  with  the  exception  of  tiiose  going  dcMvn  to  the 
Bessemer  depot,  because  the  others  would  all  go  over  the  via- 
duct." 

Tlie  proposed  construction,  should  it  be  carried  into  effect,  wiU 
be  of  great  .benefit  to  the  citizens  of  the  borough,  since  it  will  fur- 
nish them  wi^  a  means  of  access  and  transportation  between  the 
two  pacts  of  the  town  without  the  necessity  of  crossing  the  rail- 
roads at  grade.  It  will  be  of  benefit  to  the  Butler  Passei^per 
Raiilw^  Company,  for  the  reason  that  it  will  enable  that  company 
to  comiect  its  now  several  tracks,  and  must  increase  its  oi^rtu- 
nity  to  furnish  facilities  for  the  traveling  public.  It  will  be  of 
great  benefit  to  the  railroads,  because  to  a  latge  extent  the  dan- 
gers, inconveniences,  and  liability  to  damages  eacisting  at  the 
grade  crossii^  at  Center  avenue,  the  main  avenue  of  the  tonim, 
wiU  be  removed. 

An  effectual  means  of  eliminating  all  of  the  grade  crossings  in 
Butler  -would  be  to  require  the  railroads  to  elevate  all  oi  their 
ttacka.  When  this  suggestion  was  made  by  the  Commission  at  tius 
hewing,  it  was  vigorously  opposed  by  counsel  for  the  railraads 
upon  the  grounds  that  the  enormous  e3(pen$e  to  them  would  audse 
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tbe  phn  pncdcaHjr  tmpoesible.  The  topography  of  the  grocmd  at 
tills  phce  is  such,  that  the  elevation  of  the  tracks  would  icquire 
a  ioq;  distance.    The  cost,  it  was  estimated,  wotild  be  over 

$2iffXX)^000lOO. 

After  giving  careful  consideration  to  the  whole  subject  and 
duly  weighing  the  advantages  and  disadvantages,  it  is  the  opinion 
of  the  Commission  that  the  plans  and  specifications  for  the  con- 
struction of  the  viaduct  ought  to  be  approved,  and  the  Certificate 
of  :Pid>Uc  Convenience  ot^ht  to  "be  issued,  and  tiiat  Ihe  Borough 
of  Btttler  proceed  with  and  complete  the  work  in  accordance  with 
the  plans  and  specifications. 

The  Act  of  July  26,  1913,  provides  in  Article  V,  Section  12,  that 
the  Commission  shall  have  exclusive  power  ''to  order  any  cross- 
iz^  aforesaid,  now  existing  or  hereafter  constructed  at  grade,  or 
at  the  same  or  different  levels,  to  be  relocated  or  altered,  or  to  be 
abolished,  according  to  plans  and  specifications  to  be  approved, 
and  upon  ^ust  and  reasonable  terms  and  conditions  to  be  pre- 
scribed by  the  Commission." 

It  -fturther  provides  in  another  paragraph  of  the  same  section, 
''The  expense  of  the  said  construction,  relocation,  alteration,  or 
abolition  of  any  such  crossing,  shall  be  borne  and  paid,  as  herein- 
after pfovided,  by  the  public  service  company  or  companies  or 
nniciparl  corporations  concerned,  or  by  the  Commonwealth, 
eMier  severally  or  in  such  proper  proportions  as  the  Commission 
may,  after  due  notice  and  hearing,  in  due  course,  determine,  un- 
less the  said  proportions  are  mutually  agreed  upon  and  paid  by 
those  interested  as  aforesaid." 

In  the  present  case,  the  parties  as  appears  from  the  record, 
have  been  unable  to  agree  upon  their  respective  proportions  of  the 
expense.  The  Commission  gave  to  them  due  notice  and  held  three 
bearings,  offering  to  them  and  each  of  them  the  opportunity  to 
present  what  they  might  consider  to  be  important  for  their  in- 
terest and  welfare  in  respect  to  this  and  the  other  features  of  the 
case.  It  therefore,  under  the  statute,  becomes  the  duty  of  the 
Cammission  to  determine  this  question  of  expense. 

The  Commission  has  failed  to  find  any  sufficient  ground  upon 
which  the  County  of  Butler  could  be  required  to  pay  any  -part  of 
such  expense,  and  as  to  the  county,  ihe  case  is  dismissed. 
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It  is*the  opinion  of  the  Commission  that  the  expenses  consisting 
of  the  cost  of  construction»  the  damages,  if  any,  that  may  be 
awarded  to  adjacent  property  owners,  and  all  other  necessary  ex- 
penses,  if  there  be  any,  ought  to  be  borne  and  paid  in  the  foUow- 
ing  proportions,  to  wit : 

Thirty  (30%)  per  cent,  to  be  paid  by  the  Borough  of  But- 
ler. 

Thirty  (30%)  per  cent,  to  be  paid  by  the  Pittsburgh  and 
Western  Railroad  Company,  and  the 
Baltimore  and  Ohio  Railroad  Company, 
jointly  or  severally. 

Thirty  (30%)  per  cent,  to  be  paid  by  the  Pittsburgh, 
Bessemer  and  Lake  Brie  Railroad 
Companjr,  and  the  Bessemer  and  Lake 
Brie  Railroad  Company,  jointly  or  sev- 
erally. 

Ten  (10%)  per  cent,  to  be  paid  by  the  Butler  Passen- 
ger Railway  Company,  or  its  successor, 
the  Pittsburgh  and  Butler  Passenger 
Railway  Company:  Provided,  however, 
that  this  ten  (10%)  per  cent,  may  be 
settled  upon  the  basis  of  tolls  to  be  paid 
by  the  Butler  Passenger  Railway  Com- 
pany to  the  Borough  of  Butler,  upon 
such  terms  as  shall  be  mutually  satisfac- 
tory to  them,  should  the  borough  and 
the  railway  company  be  able  to  make 
such  an  agreement. 

SAMUa  W.  PeNNYPACKER. 

Obdkr. 

This  case  being  at  issue  upon  petition  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  June  16,  1914,  //  is  ordered;  That  the  Borough 
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of  Butler  proceed  with  and  complete  the  work  of  constnictiiig  a 
viaduct  in  the  said  boroogfa,  over  the  tracks  of  the  Baltimore  and 
Ohio  Railroad  Company  and  the  tracks  of  the  Bessemer  and  Lake 
Erie  Railroad  Company,  in  accordance  with  the  plans  and  speci- 
fications filed  with  the  Commission,  and  referred  to  in  the  above 
report; 

That  the  expenses  of  said  construction,  consisting  of  the  cost 
of  construction,  the  damages,  if  any,  that  may  be  awarded  to 
adjacent  property  owners,  and  all  other  necessary  expenses,  if 
there  be  any,  be  borne  and  paid  in  the  following  proportions, 
to  wit: 

Thirty  (30%)  per  cent  to  be  paid  by  the  Borough  of 
Butler. 

Thirty  (30%)  per  cent,  to  be  paid  by  the  Pittsburgh  and 
Western  Railroad  Company,  and  the 
Baltimore  and  Ohio  Railroad  Company, 
jointly  or  severally. 

Thirty  (30%)  per  cent  to  be  paid  by  the  Pittsburgh, 
Bessemer  and  Lake  Erie  Railroad  Com- 
pany, and  the  Bessemer  and  Lake  Erie 
Railroad  Company,  jointly  or  severally. 

Ten  (10%)  per  cent  to  be  paid  by  the  Butler  Passen- 
ger Railway  Company,  or  its  successor, 
the  Pittsburgh  and  Butier  Passenger 
Railway  Company:  Provided, however, 
that  this  ten  (10%)  per  cent  may  be 
settled  upon  the  basis  of  tolls  to  be  paid 
by  the  Butler  Passenger  Railway  Com- 
pany to  the  Borough  of  Butler,  upon 
such  terms  as  shall  be  mutually  satisfac- 
tory to  them,  should  the  borough  and 
the  railway  company  be  able  to  make 
such  an  arrangement. 

That  a  Certificate  of  Public  Convenience  issue  in  accordance 
with  this  order.  By  the  Commission, 

F,  M.  Wallace,  Acting  Chairman. 
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PSNKSYI/VAKIA  UTSUTitS  Co.  V.  LEHIGH   HaYK^TWU 

Electric  G). 

Approval  of  Commission — Corporation  chartered  prior  to  ap- 
proval of  Public  Service  Company  Law — Act  of  July  26, 
191  3,  Art.  Ill,  Sec.  12,  Art.  Ill,  Sec.  2,  (a),  (b). 

The  4templatnaiit  company  had  been  engaged  lor  many  years  in  atQiply- 
Jng  light,  heat  and  power  by  electricity,  to  certain  townships,  borougbs 
and  cities.  The  respondent  company,  though  incorporated  prior  to  the  ap- 
proval of  the  Public  Service  Company  Law,  had  not  begun  the  exercise  of 
its  rights  and  powers.  Since  the  said  act  went  into  effect,  however,  the 
respondent  has  begun  the  exercise  of  rights  and  powers  under  its  dnrter, 
and,  in  so  doing,  has  invaded  the  territory  occupied  and  served  by  the 
comi^latnant  company,  against  which  invasion  the  complainant  protests  and 
asks  the  Commission  to  restrain  such  invasion. 

Held:  i.  The  Commission  has  no  authority  to  require  a  company  char- 
tered prior  to  the  approval  of  the  Public  Service  Company  Law  to  secure 
ita  approval  belore  beginning  the  exercise  of  rights  and  powers  under  its 
charter. 

2.  In  Art.  Ill,  Sec.  2  of  the  said  act,  paragraph  (a)  refers  to  the  in- 
corporation of  chartered  companies,  and  paragraph  (b)  refers  to  "per- 
sons" engaged  for  profit  in  furnishing  public  servioe,  as  that  term  is  de- 
fined in  Art  I,  Sec.  i. 

CoMPiAXNT  Docket  No.  200. 

Report  and  Opinion  of  the  Commission. 

Submitted  April  29,  1914.  Decided  July  9,  1914. 

y.  R.  Geyer  and  B.  U.  Beidleman,  for  Complainant. 

fV.  U.  Hensel  and  fVm.  J.  Turner,  for  Respondent. 

CoumssiONitR  Peknypacker: 

The  petition  of  the  complainant  sets  forth  that  it  is  a  corpora- 
tion duly  incorporated  under  the  laws  of  Pennsylvania,  having 
the  right,  by  its  charter,  and  by  purchases  of  and  mergers  with 
other  corporations  "to  supply  light,  heat  and  power,  or  either  of 
them,  by  electricity"  to  certain  townships  of  Pike,  Monroe,  and 
Northampton  Counties,  and  to  the  Boroughs  of  Stroudsburg,  East 
Stroudsburg,  Bangor,  East  Bangor,  Pen  Argyl,  Wind  Gap,  Bath, 
Nazareth,  Okndon,  Portland  and  the  City  of  Easton ;  that  it  has 
been  £ariushing  electric  Ught  and  power  to  these  municipalities 
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{wfmois  romtiiif  from  three  to  twenty  ytMn ;  ttat  its 
irf  dntrifaij^Mn  Bsd  local  supply  are  tuffident  to  provUe 
of  At  territaiy  ao  occqpied  by  it;  that  the  respondent,  Oe  Le* 
Ugh  lihvigation  Ekctric  Company,  ivas  f  onned  by  the  merger  of 
certain  electric  companies,  and*  hy  its  diarter,  ^ipnoved  January 
6,  ^i,  aras  authorized  to  do  business  in,  inter  alia,  certain  iown- 
abips  of  Monroe  and  Northampton  Counties;  that  it  has,  apast 
fcom  securing  its  chartered  rights,  done  nothing  in  these  two 
counties;  that  the  respondent,  since  July  26,  1913,  ''has  pso- 
cseded  to  invade  the  territory  thus  occupied  and  served  by  your 
petitioner^"  that  the  territory  covered  by  petitioner's  corporate 
iranchise  "is  now  ocoyied  by  it  with  electric  plants  represeotiqg 
a  laqfe  investment ;  that  it  is  prepared  and  ready  to  serve  the  en- 
tire community,  and  to  serve  at  as  low  a  rate  as  can  be  famished 
by  any  one  consistent  with  a  proper  service,  and  that  the  re- 
spondent "is  about  to  invade  the  said  territory  for  the  purpose  of 
carrying  on  a  ruinous  competition  which  will  result  in  no  benefit 
to  the  jniblic  or  to  those  financially  interested/' 

The  petition  set  out  twelve  instances  of  negotiations,  or  attempt- 
ed negotiations,  iby  the  respondent,  with  municipalities  and  mdi- 
idduals  within  the  territory  described  It  averred  that  the 
xegxmdent  "is  thus  seekijqg»  attempting  and  intending  to  enter  the 
territory  thus  controlled  and  served  by  your  petitioner ;  ^t  this 
is  not  necessary  ior  the  public  convenience  or  necessity,  nor  for 
the  premier  and  efiident  serving  of  the  pt^c,"  and  that  the  x^ 
spondent,  prior  to  the  passage  of  the  Act  of  July  26,  J913,  had  no 
rif^  in  the  premises,  other  than  accrued  to  it  by  virtue  of  having 
d)tained  diarters  and  "had  not  begun  to  exercise  any  of  its  rifftiU, 
powers,  franchises  or  privileges." 

The  fdtition  prays  the  Commission  to  "order,  decree  and  dbeot 
that  the  eatd  defendant  refrain  from  invading  or  attemptong  1e 
kwade  the  territory  already  occupied  and  served  by  your  peli- 
tboec,  and  from  ^stvrfaing  and  attempting  to  dbtucb  fbe  buai- 
ness  JFelatioes  already  existing  or  about  to  be  created  between 
tlie«Manbers  of  tiie  public  of  that  district  and  your  petitioner  and 
to  cesee  and  withdraw  all  operations  in  your  petitiooer's  dis- 
trict." 

In  its  answer  filed,  the  respondent,  inter  alia,  "demurs  to  the 
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whole  of  said  petition  and  for  cause  of  demurrer  shows — (a) 
That  upon  the  face  of  said  petition  the  petitioner  is  not  entitled  to 
the  relief  claimed ;  (b)  That  this  Commission  has  no  jurisdiction, 
under  the  provisions  of  the  act  approved  July  26,  1913,  to  grant 
the  relief  claimed  by  the  petitioner." 

The  question  which  is  raised  by  the  averments  of  the  petition 
and  the  answer  in  the  nature  of  a  demurrer,  may  be  stated  as  fol- 
lows: Has  the  Commission  authority  to  prevent  a  corporation 
which  is  a  public  service  company,  incorporated  before  the  pas- 
sage of  the  Act  of  July  26,  191 3,  but  which  has  not  begun  the 
exercise  of  its  rights,  from  entering  upon  the  territory  prescribed 
by  its  charter,  because  of  the  fact  that  this  territory  is  already 
occupied  by  another  public  service  company  rendering  adequate 
service? 

It  is  plain  that  if  this  question  be  answered  in  the  affirmative, 
and  the  authority  so  conferred  be  exercised  by  the  Commission, 
the  result  is  a  complete  nullification  of  the  charter  of  the  respond- 
ent. If  an  electric  light  company  cannot  enter  upon  the  territory 
in  which  it  has  been  granted  power  by  the  legislature  to  exercise 
its  franchises  and  privileges,  it  can  do  nothing.  It  is  frankly  con- 
ceded that  there  is  no  specific  grant  of  such  authority  to  the  Com- 
mission to  be  found  in  the  language  of  the  act.  Since  the  act  went 
into  effect,  public  service  companies  can  only  be  incorporated, 
upon  the  determination  of  the  Commission,  that  the  approval  of 
the  application  is  "necessary  or  proper  for  the  service,  accommo- 
dation, convenience  or  safety  of  the  public."  When  a  public 
service  company,  acting  within  the  rights  granted  by  its  charter, 
undertakes  to  make  a  contract  with  a  municipality,  the  subject 
matter  of  the  contract  is  still  within  the  control  of  the  Commis- 
sion. The  act  provides  that  "No  contract  or  agreement  between 
any  public  service  company  and  any  municipal  corporation  shall 
be  valid  unless  approved  by  the  Commission."  This  provision 
seems  plainly  to  apply,  no  matter  at  what  time  the  public  service 
company  may  have  been  incorporated,  but  there  is  no  provision 
of  the  act  which  goes  so  far  as  to  empower  the  Commission,  in 
specific  language,  to  exclude  a  public  service  company  incorpo- 
rated prior  to  the  going  into  effect  of  the  act,  from  entering  upon 
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die  territory  to  which  its  franchises  apply.  It  may  want  to  supply 
UKfividiials  within  that  territory.  It  may  with  the  consent  of  the 
Commission^  supply  municipalities  there.  There  is,  on  the  other 
hand,  a  specific  provision  bearing  upon  the  subject  which  seems 
to  deny  such  authority.    Section  12  of  Article  III  provides : 

"Hvery  public  service  company  shall  be  entitled  to 
the  full  enjoyment  and  exercise  of  all  and  every  the 
rights,  powers  and  privil^es  which  it  lawfully  pos- 
sesses or  might  possess  at  the  time  of  the  passage  of 
this  act,  except  as  herein  otherwise  expressly  pro- 
vided." 

It  was  argued,  however,  with  much  vigor,  that  Section  a  of 
Article  III  does  give  necessary  authority.  This  section  provides 
as  follows : 

'IJpon  the  approval  of  the  Commission,  evi- 
denced by  its  Certificate  of  Public  Convenience  first 
had  and  obtained-,  and  not  otherwise,  it  shall  be  law- 
ful for  any  proposed  public  service  company — (a) 
To  be  incorporated,  organized  or  created,  *  * 
* ;"  "(b)  To  begin  the  exercise  of  any  right,  power, 
franchise  or  privilege,  under  any  ordmance,  munici- 
pal contract  or  otherwise." 

The  contention  is  that  since  the  respondent  had  only  been  char- 
tered and  had  not  begun  to  exercise  any  of  its  powers  before  the 
act  went  into  effect,  it  is  not  now  entitled  to  b^in  such  exercise 
without  the  approval  and  certificate  of  the  Commission.  To  give 
such  a  construction  to  the  paragraph  would  be  to  bring  it  into 
conflict  with  Section  12  of  the  same  article  heretofore  cited.  The 
whole  act  must  be  considered  and  such  part  of  it  be  given  its  due 
weight,  in  order  that  a  consistent  construction  be  reached,  if  it  be 
at  all  possible,  from  the  language  used.  It  is  entirely  possible  to 
give  full  weight  to  the  words  of  this  paragraph  without  being 
compelled  to  reach  the  conclusion  contended  for  by  the  com- 
plainant 

Under  Section  i  of  Article  I  of  the  act,  public  service  com- 
panies consist  of  two  classes,  i.  e.,  corporations  and  "all  persons 
engaged  for  profit  in  the  same  kind  of  business." 

Paragraph  ''a"  of  the  section  under  consideration  applies  only 
to  the  incorporation,  organization  and  creation  of  chartered  com- 
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inoics;  It  therefore  became  necessary  to  add  a  paragn^h  to 
oo?er  the  otiier  daas  of  public  service  companies,  oonsisttf^  of 
pcraont  engaged  for  profit  in  the  same  kind  of  business.  This  ap* 
pears  to  have  been  the  purpose  of  paragn^h  'V  Soeh  an  ill* 
terpretadon  harmonizes  all  of  the  related  sections  of  the  act,  and 
is  strengthened  by  the  use  of  the  word  "proposed."  This  descrip- 
tive word  cannot  be  applied  to  a  corporation  in  existence  with  all 
of  its  powers  and  franchises  before  tiie  passage  of  the  act.  It 
fits  exactly  the  case  of  a  combination  of  persons,  or  an  individual 
intending  to  extgagt  for  profit  in  that  kind  of  business,  but  who 
do  not  become  a  public  service  company  until  they  begin  the 
exefdseof  the*  rights  conferred  upon  them. 

Por  these  reasons,  it  is  the  opinion  of  the  Commission  dtat  it 
has  no  authority  to  prevent  the  respondent  from  entering  tiponr  the 
territory  described  in  its  charter,  and  that,  assuming  the  facts 
alibied  in  the  petition  of  the  complainaot  to  be  true,  the  complaint 
ought  to  be  dfsmi«ed 

This  case  being'  at  issue,  upon  petitk>n  and  answer  on  file, 
which  answer,  inter  alia,  sets  up  the  want  of  power  and  authority 
in  the  Cofrantsskm  to-  grant  the  relief  prayed  for,  and  the  case 
having  been  duly  heard  and  submitted  by  the  parties,  and  the 
Commission  having;  on  the  date  hereof,  made  and  filed  of  reeord 
a  ceport  containing  its  condusion  upon  tlie  aforesaid  question  of 
hm^  whicfa  said  report  is  hereby  referred  to  and  made  a  pari 
hereof: 

Now,  to  wit,  Jufy  9,  1914,  It  is  ordered:  That  the  prayer  of 
aaid  petition  be  refused,  and  that  the  said  petition  be  and  the  same 
ir  hereby  dismissed.  By  the  Commission, 

Frank  M.  Wau^cs,  Acting  Chairmam 
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Tbomas  C.  BAu»ii»r  v:  McKiatsFORT  &  DoQun^n  Bsms  Col 

Reasonable  rates — Fair  return  on  investment. 


The  respQQdent  bridge  company,  having  in  twenty-time  jesn  of:  opH^ 
(isfrMOMd  kas  tban  thraa  per  oent  ftr  annum  on  the  vataft  of  the  prop- 
erty employed  in  pnhlic  use,  having  never  paid  a  dividend,  and  charginc 
tods  less  than  the  rates  aUowcd  by  sUtute,  it  was 

Held:  That  a  complaint  of  excessive  rates  should  be  dismissed. 

No.  165. 
Report  and  Opinion  of  the  Commission. 

Siiiyoittod  March  la,  1914-  Decided  June  19^  1914- 

Edward  B.  Vale,  for  complainant. 

D.  r.  UcCahin  and  W.  E.  Crow,  for  Respondent. 

CbMMissiONER  Pennypacker: 

It  appearing  that  the  bridge  of  the  McKeesport  and  Duquesne 
Bridge  Company,  the  respondent,  was  erected  in  1891,  twenty- 
three  years  ago;  that  its  present  valtte  is  not  less  than  $175,- 
loetfX),  exckifiive  of  real  estate  by  testimony  vahiod  at  abMH 
$18,000.00 ;  that  its  entire  net  earnings  during  that  whole  inter- 
vening period  amount  to  $48,099.00,  being  less  than  tfiree  per 
cent  per  anntmi  upon  the  value  oi  the  bridge ;  thai  it  ka»  never 
paid  a  dividend  to  its  stockholders ;  that  for  one  year  it  was  in  the 
hands  of  a  receiver;  that  it  has  a  bonded  indebtedness  of  $150,- 
eoaoo;  that  the  tolls  charged  as  to  alt  vdiicl^  emepl  aotomo- 
hilesi  are  leas  than  those  permitted  by  ststute  and  an  ord^  of  the 
oourtof  quarter  sessions,  and  that  the  testimony  as- to  the  reason*- 
Mbaams-  of  the  tolls  chaigcd  for  antomobtles  is  oonflictiny^  it  19 
the^  opinkni;  of  the  Commissioa  that  the  complaint  has  not  toeir 
sustained  and  ought  to  be  dismissed. 

This  case  heing^  ait  issae  upon  compbrnts  and-  answcfsi  oi^  Mi; 
asrf  having  been^  duly  heard  and  submitted  by  the*  partioB,  and 
full  investigation  of  the  matters  and  things  involved  having^  iMn 
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had,  and  the  Commission  having,  on  the  date  hereof,  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof : 

Now,  to  wit,  Jmie  19,  1914,  It  is  ordered:  That  the  complaint 
in  this  proceeding  be  and  it  is  hereby  dismissed. 

By  the  Commission, 
F.  M.  Wali^ce,  Acting  Chairman. 

EuAS  Sassaman  v.  Lehigh  Valley  Transit  Co. 

Rates  of  interurban  street  railway — Discrimination. 

Local  conditions  must  always  be  considered  in  making  schedule  of 
rates  on  lines  of  a  transportation  plant  The  size  of  cars,  the  frequency 
of  service,  the  density  of  population  of  adjacent  territory,  the  grades  and 
general  alignment  of  the  road-bed,  the  annual  outlay  for  repairs  and  up- 
keep on  the  different  lines,  all  figure  in  the  problem  of  rate-making. 

Rates  between  Coopersburg  and  Allentown  on  line  of  the  Lehigh  Valley 
Transit  Company  prescribed. 

No.  130. 

Report  and  Opinion  of  the  Commission. 

Submitted  Jan.  19,  1914.  Decided  April  21,  1914. 

D.  Hayes  Keech,  for  G)mplainant. 

Reuben  /.  Buts,  for  Respondent. 

Commissioner  Brecht: 

In  the  matter  of  the  complaint  of  Elias  Sassaman  v.  The  Le- 
high Valley  Transit  Company,  the  complainant  petitions  for  a 
lower  rate  of  fare  from  Coopersburg  to  Allentown  than  the  rate 
now  in  effect,  alleging  that  the  fare  collected  at  present  is  dis- 
criminatory as  compared  with  the  rates  charged  from  other 
points,  similarly  situated  on  the  lines  of  the  respondent 

Coopersburg  is  a  small  town  located  nine  miles  from  Allentown 
on  the  trolley  line  that  extends  from  the  latter  place  to  Philadel- 
phia. This  branch  of  railway  is  an  interurban  line  and  forms  a 
part  of  a  more  less  extensive  trolley  syslfem  radiating  from  Allen- 
town as  a  general  center,  and  operated  by  the  Lehigh  Valley 
Transit  Company. 
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The  rqfular  rate  of  fare  from  Coopersburg  to  the  city  of  Allen* 
town  is  fifteen  cents,  but  a  return  ticket  can  be  purchased  at  the 
office  of  the  company  at  Coopersburg  or  Allentown  for  twenty* 
five  cents,  thus  making  the  fare  each  way  twelve  and  a  half  cents, 
or  a  trifle  less  than  one  and  four-tenths  cents  per  mile. 

These  return  tickets  have  no  time  limit  specified  on  them  and 
mtist  not  be  used  on  the  day  when  purchased,  but  will  be  accepted 
for  transportation  upon  any  day  of  the  year  without  any  re- 
striction as  to  the  time,  whatsoever.  The  purchaser,  therefore, 
has  the  privil^e,  if  he  chooses  to  take  advantage  of  it,  of  buying 
one  or  any  number  of  these  tickets  at  any  given  time,  and  is  not 
obliged  to  call  daily  at  the  ticket  office  to  pay  his  fare  for  trans- 
portation. Moreover,  the  ticket  may  be  bought  by  one  party  and 
used  by  another,  the  ticket  being  accepted  by  the  carrier  from 
anyone  that  presents  it. 

Hie  regular  one-way  fare  of  fifteen  cents  which  must  be  paid 
on  the  car,  and  the  daily  return  ticket  which  can  be  obtained  only 
at  the  company's  office  at  either  end  of  the  trip,  are  the  only  rates 
of  fare  established  by  respondent  between  Coopersburg  and  Al- 
lentown. 

The  complainant  avers  that  respondent  issues  a  monthly  com- 
mutation fare  from  other  points  on  its  lines  about  the  same  dis- 
tance from  Allentown  at  a  much  lower  rate,  and  therefore  con- 
tends that  he  is  discriminated  against,  and  petitions  that  he  be 
granted  the  lower  commutation  rate  accorded  to  the  citizens  of 
the  aforesaid  towns  and  places  located  on  other  divisions  of  the 
Transit  Company's  system. 

While  respondent  admitted  that  there  are  certain  towns  and 
places  on  other  branches  of  its  system,  located  about  the  same  dis- 
tance from  Allentown  as  Coopersburg  that  have  a  lower  rate  of 
fare,  it  also  established  the  fact  in  the  testimony  oflfered  that  there 
are  other  towns  and  localities  on  the  Coopersburg  line  situated 
about  the  same  distance  from  Philadelphia,  Norristown  and  other 
centers  of  population  as  Coopersburg  is  from  Allentown  that  have 
a  higher  rate  of  fare  than  the  people  of  Coopersburg. 

From  the  various  facts  and  administrative  features  educed  at 
the  hearing,  it  appeared  quite  conclusively  that  existing  local  con- 
ditions are  always  a  factor  which  must  be  considered  in  the  work 
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ot  arranifttif  a  correet  schedttk  of  rates  on  tfie  different  Kites  of 
a  ti-anspottation  fiznt.  The  size  of  the  cars  operated  on  a  line, 
the  frequency  of  the  service  furnished,  the  density  of  the  popula* 
tioa  of  the  adjacent  territory,  the  grades  and  general  alignment  of 
the  road-bed,  the  anntuil  outlay  required  for  repairs  and  up^keep 
on  the  different  branch  lines  all  figure  more  or  less  in  the  rate 
problem^  and  must  be  considered  up  to  a  certain  point  in  their  pn~ 
portiosiate  bearing  upon  the  matter. 

Since  the  hearing  held  in  this  proceeding,  the  respondent  com- 
pany, with  a  view  of  meeting  the  wishes  of  the  complainant  ifi 
part,  and  of  maintaining  thereby  a  spirit  of  harmony  and  eo^ 
operation  between  the  Transit  Company  and  its  patrons,  has 
written  to  the  Commission  that  it  is  willing  '*to  issue  commuta- 
tion  tickets  for  travel  between  Coopersburg  and  AUentown  at  tfie 
rate  of  twenty-five  cents  for  a  round  trip,  and  between  Centre 
Valley  and  AUentown  at  the  rate  of  sixteen  cents  for  a  round 
trip,  such  tickets,  in  each  case,  to  be  bound  into  books  containing 
twenty-five  fotmd  trips  and  to  be  good  for  use  only  on  local  cars 
and  during  the  calendar  months  within  which  the  same  were  is- 
sued,  but  only  when  presented  by  the  purchasers  in  person,  acoom-- 
panied  .by  the  book  themselves." 

This  proposed  change  in  the  rate  of  fare  has  been  submitted 
to  the  complainant  by  the  Commission  for  comment  In  his  aa« 
swer  to  the  foregoing  readjustment  of  rates,  the  complainaiit 
contends  that  the  charge  of  discrimination  preferred  in  the  con^ 
plaint  is  not  removed  and  asks  for  a  still  further  reduction  in  the 
rates.  He  requests  that  he  be  permitted  to  purchase  for  two  dol- 
lars and  seventy  cents  ($2.70)  "a  monthly  book  containing 
twenty-five  round  trip  tickets  with  full  transfer  privileges  within 
the  corporate  limits  of  the  city  of  AUentown,"  and  for  three  dol- 
lars ($3XX))  "a  book  containing  twenty-seven  round  trip  tickets 
with  transfer  privileges,  between  AUentown  and  Coopersbtu'g, 
good  for  at  least  one  calendar  month ;"  and  that  he  be  permitted 
to  ride  between  AUentown  and  Center  Valley  on  either  of  two 
commutation  books  containing  twenty-five  and  twenty-seven 
round  trip  tickets  respectively  which  can  be  obtained  at  the  rate  of 
ten  cents  for  one  round  trip. 
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It  therefore  appears  that  the  proposed  rates  are  not  satisfactory 
to  the  complainant,  and  the  Transit  Company  as  intimated  in  its 
letter  submitting  the  proposed  reduction  does  not  fed  warranted 
ta  offer  any  further  concessions  in  the  matter.  The  Commissaon 
accordn^ly  has  made  a  careful  examinatioii  of  die  various  local 
conditions  affecting  the  point  at  issue,  and  abo  of  tiie  general 
principles  tiiat  must  be  recognized  in  the  problem  of  rate-making 
when  the  transportation  service  of  a  general  trolley  system  is 
purely  local  on  some  lines  and  interurban  and  less  frequent  on 
other  divisions.  After  a  full  consideration  of  all  the  different 
phases  and  factors  involved  in  the  matter,  the  G)mmission  hereby 
issues  the  following  order : 

Obder. 

And  Now,  to  wit,  April  21,  1914,  it  is  hereby  ordered: 
(i)  That  the  number  and  extent  of  the  fare  zones  between 
Coopersbuig  and  Allentown  remain  the  same  as  heretofore. 

(2)  That  the  single  return  ticket  for  twenty-five  cents  issued 
at  the  office  of  the  Transit  Company  at  Coopersburg  and  Allen- 
town  continue  in  effect  in  the  same  manner  and  form  as  hereto- 
fore. 

(3)  That  a  commutation  ticket  book  containing  twenty-five 
(2$)  round  trip  tickets,  good  for  the  calendar  month  for  which  it 
is  purchased,  be  issued  as  follows : 

(a)  Good  between  Coopersburg  and  Allentown,  with  full 
transfer  privileges  within  the  corporate  limits  of  the  city  of  Allen- 
town, for  four  dollars  and  fifty  cents  ($4.50),  thus  making  it  at 
the  rate  of  eighteen  cents  (i8c)  a  round  trip. 

(b)  Good  between  Center  Valley  and  Allentown,  with  full 
transfer  privileges  within  the  corporate  limits  of  the  dty  of  Al^ 
lentown,  for  three  dollars  and  seventy-five  cents  ($375),  being  at 
ttie  rate  of  fifteen  cents  (15c)  a  round  trip. 

(4)  That  upon  compliance  with  the  order  this  case  be  marked 
dosed.  By  the  Commission, 

Fbank  M.  Waixac^  Acting  Chairman. 
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William  G.  Blough  v.  Baltimore  &  Ohio  R.  R.  Co. 

Discrimination  in  furnishing  service. 

The  respondent  railroad  company,  operating  a  six-mile  branch  line 
from  Holsopple  to  Jerome,  Pa.,  for  the  use  of  one  consignee,  refused  to 
establish  a  station  at  that  point  and  to  serve  others  in  that  vicinity,  con- 
tending that  the  amount  of  business  to  be  secured  would  not  justfy  it 

Held:  That  the  respondent  should  build  a  public  siding  and  establish  a 
non-agency  station  for  the  use  other  consignees  and  shippers. 

File  No.  iioo. 

Report  and  Opinion  of  the  Commission. 

Submitted  July  24,  1913.  Decided  June  18,  1914. 

W.  David  Lloyd,  for  Complainant. 

William  B.  Linn,  for  Respondent. 

Commissioner  Wallace: 

On  July  24,  1913,  William  G.  Blough,  a  resident  of  Jerome, 
Somerset  County,  complained  to  the  Pennsylvania  State  Rail- 
road Commission  that  the  Baltimore  and  Ohio  Railroad  Company 
refused  to  carry  freight  consigned  to  him  and  other  persons  at 
Jerome,  a  point  on  a  branch  line  of  said  railroad,  about  six  miles 
from  Holsopple,  in  Somerset  County,  and  that  said  railroad  dis- 
criminated against  the  merchants  doing  business  in  Jerome,  and 
prayed  the  Railroad  Commission  to  grant  relief  from  this  alleged 
discrimination. 

Negotiations  were  carried  on  between  the  complainant  and  the 
Commission  and  the  railroad  company  for  some  time,  and  the 
matter  was  undetermined  when  the  Public  Service  Company 
Law  became  operative. 

The  complaint  was  then  set  down  for  hearing  on  the  informal 
complaint  submitted  by  Mr.  Blough  and  the  answer  made  by  the 
Baltimore  and  Ohio  Railroad  Company,  and  three  hearings  were 
held  by  the  Commission,  and  an  investigation  made  by  its  repre- 
sentative on  the  grounds. 

The  undisputed  facts  in  the  case  are  that  Jerome  is  a  mining 
community  of  some  2,000  persons,  located  at  the  end  of  a  branch 
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of  the  Baltimore  and  Ohio  Railroad  Company,  which  branch 
leaves  the  main  line  at  Holsopple ;  that  it  has  been  the  practice 
of  the  railroad  company  to  refuse  to  deliver  freight  consigned  to 
Jerome  at  Jerome,  making  it  necessary  for  the  consignee  to  haul 
the  same  from  Holsopple  overland.  The  company  based  this  re- 
fusal on  the  ground  that  the  amount  of  freight  consigned  to  Jer- 
ome and  the  amount  moving  from  Jerome  was  so  small  that  it 
would  be  unprofitable  to  establish  a  station  at  that  point. 

After  the  very  careful  investigation  referred  to,  the  Commis- 
sion is  of  the  opinion  that  inasmuch  as  the  Baltimore  and  Ohio 
Railroad  Company  delivers  freight  at  Jerome,  consigned  to  the 
Pemi  Mercantile  Company,  it  should  afford  other  consignees  and 
shippers  the  same  opportunities  that  it  furnishes  the  Penn  Mer- 
cantile Company,  and  it  therefore  recommends  that  the  Baltimore 
and  Ohio  Railroad  Company  construct  and  maintain  a  side  trade, 
at  a  convenient  place,  for  the  use  of  patrons  in  the  town  of  Jer- 
ome. In  considering  the  location  of  this  side  track,  the  testimony 
showed  that  it  could  be  located  at  the  east  of  the  switches  of  the 
Jemier-Quemahoning  Coal  Company,  and  accommodate  more  of 
the  prospective  users  than  at  any  other  point,  the  general  location 
selected  being  approximately  1,000  feet  from  the  places  of  busi- 
ness of  a  large  majority  of  the  users  of  the  railroad. 

The  Commission  therefore  directs  that  the  siding  to  be  con- 
structed shall  be  located  at  a  point  to  be  selected  by  the  Baltimore 
and  Ohio  Railroad  Company,  within  a  certain  tract  of  land 
marked  on  a  blue  print  offered  in  evidence,  and  known  as  Ex- 
hibit i-G,  27-A,  and  that  said  siding  shall  be  capable  of  accommo- 
dating six  cars,  and  that  at  this  siding  the  railroad  company  shall 
erect  a  freight  station,  of  the  type  generally  erected  by  said  com- 
pany at  its  non-agency  stations,  and  that  an  order  to  this  effect  be 
drawn. 

ObdSr. 

This  case  being  at  issue,  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
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thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  June  18,  1914,  It  is  ordered:  That  the  Baltimore 
and  Ohio  Railroad  Company  construct  a  side  track,  capable  of 
accommodating  six  cars,  and  a  freight  station  in  connection  there* 
with,  of  the  type  suitable  for  non-agency  stations,  at  some  point 
on  the  north  side  of  the  right  of  way  of  the  Jerome  Branch  of 
said  railroad,  and  within  the  following  described  tract  of  land: 
Beginning  at  a  point  marked  on  Exhibit  No.  i«^,  27*A,  filed  in 
this  case  as  point  181/23.2 ;  thexice  ak)ng  the  northern  line  &[  said 
right  of  way  in  a  westerly  direction  a  distance  of  1,300  feet,  mote 
or  less ;  thesioe  in  a  northerly  direction  to  the  soutiiem  line  of  a 
road,  marked  on  said  exhibit  as  'Tublic  Road;"  dience  along  said 
road  in  a  southeasterly  direction  1,350  feet,  more  or  less,  to  a 
point ;    and  dience  in  a  southerly  direction  to  the  place  of  begin- 


That  said  railroad  company  establish  at  said  {dace  a  station 
for  tiie  handling  of  freight,  of  the  type  known  as  non-agenqr 
station.  By  the  Commission, 

F.  l/L  Wallace,  Acting  Cheirman. 

Pittsburgh  Stcel  Co.  v.  Pittsbusoh  and  Lake  EaiE  Railboad 

Co.,  ET  AL. 
Joint  rates — Apportionment  of — Cancellation  of. 

One  of  the  respondents,  after  conference  with  complainant  had  fixed  a 
>ofnt  rate  on  crude  fluxing  limestone  from  Union  Furnace,  Pa^  to  Mo»» 
ctsea,  Pa.  Said  joint  rate  ¥ras  conceded  to  be  reasonable.  Subsefuentlsr, 
owing  solely  to  a  disagreement  between  the  said  respondent  and  another 
carrier  participating  in  said  joint  rate,  as  to  the  proportion  which  each 
was  to  receive,  the  said  rate  was  cancelled. 

Held:  The  cancellation  of  the  joint  rate,  pending  an  appoi liomuenl 
thereof  by  the  Commission,  was  unwarranted,  and  settlement  should  be 
made  with  the  complainant  upon  i!he  basis  of  the  rate  as  if  it  had  not  been 
cancelled. 

Complaint  Docket  Mo.  194. 

Report  and  Order  of  the  Commission. 

S«i«iitted  March  10,  1914.  Decided  August  5,  1914. 
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CoMifissiimjot  Toss: 

The  Pittsburgh  Steel  Company  complained  in  this  case  of  the 
withdrawal  or  cancellation  by  the  Pennsylvania  Railroad  Com- 
pany of  the  joint  rate  of  75  cents  per  ton  of  2;^o  pounds  for  the 
transportation  of  crude  fluxing  limestone  from  Union  Fumaoi; 
Pa.,  and  points  adjacent  thereto  on  the  Pennsylvania  Railroad,  to 
Monessen,  Pa.,  on  the  Pittsbuiyh  and  Lake  Erie  Railroad,  by 
Stipplement  No.  5  to  Pennsylvania  Railroad  Company's  Tariff 
P.  P.,  P.  S.  C.  Pa.«  No.  2,  resultii^  in  the  complainants  being 
compelled  to  pay  for  the  said  transportation  to  which  the  aaid 
jomt  rate  previously  applied  a  combination  of  separate  ratas 
charged  respectively  by  the  Peonsylvania  Railroad  Company  and 
the  Pittsburgh  and  Lake  Erie  Railroad  Company,  between  the 
pomts  in  question,  which  in  amount  was  largely  in  excess  of  the 
joint  rate  cancelled. 

At  the  hearing  held  by  the  Commission  upon  this  specific  com- 
plaint, which  hearing  was  attended  by  the  complaiaatits  and  dtt 
Pennsylvania  Railroad  Company  and  the  Pittaburgfa  and  Lrice 
£rie  Railnoad  Company,  respondents,  the  evidence  submitted 
fully  sustained  the  above  aUegatioas  of  the  complaint  Ffirni  this 
evidence  it  appeared  that  the  said  joint  rate  of  75  cents  per  ton 
was  put  into  effect  by  the  Penaayh^nia  Railroad  Company  after 
negotiations  with  the  complainant,  and  the  respondents  conceded 
that  ft  was  a  reasonable  joint  rate.  It  further  appeared  that  the 
jsiat  rate  so  established  was  afterwards  cancelled  by  the  Perm- 
^hrania  Railroad  Company  solely  by  reason  of  the  fact  that  h 
and  the  other  participating  carrier,  viz.,  the  Pittsburgh  and  Lake 
Srie  Railroad  Company,  had  failed  to  ^[ree  as  to  the  proper  di- 
vinoa  of  Ihe  joint  rate  that  should  be  made  between  them.  A 
large  amount  of  testimony  was  presented  by  the  two  respondent 
earners  relative  to  this  omtroversy  over  the  division  which  had 
arisen  between  them,  and  it  was  submitted  to  the  Commission  as 
the  basis  upon  which  the  Commission  might,  under  the  provisions 
«f  Ae  Public  Service  Company  Law,  determine  what  the  equi- 
t^le  and  proper  adjustment  of  flte  division  of  the  joint  rate,  as 
between  said  respondents,  ought  to  be.  The  respondents  offered 
f,  however,  to  justify  the  cancellation  of  the  joint  rate 
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and  the  resultant  increase  in  the  charge  for  the  transportation  to 
the  complainant  occasioned  thereby,  other  than  the  fact  of  said 
disagreement  between  the  respondents.  Provisions  having  been 
made  by  the  statute  for  the  settlement  and  adjustment  by  this  Com- 
mission of  such  disagreement,  it  is  the  judgment  of  the  Commis- 
sion that,  pending  such  determination,  the  cancellation  of  the  con- 
cededly  reasonable  joint  rate,  to  the  detriment  of  the  complainant, 
was  not  warranted,  and  that  such  joint  rate  should,  accordingly, 
be  forthwith  restored,  irrespective  of  the  merits  of  the  contro- 
versy as  to  the  division  of  the  same,  and  it  will  be  so  ordered^ — 
adjustment  to  be  made  with  complainant  upon  the  basis  of  said 
75  cent  rate  as  if  it  had  not  been  cancelled. 

Af4;er  careful  consideration  of  the  testimony  submitted  by  both 
respondents  with  regard  to  the  fair,  just  and  reasonable  division 
of  the  said  joint  rate  between  themselves,  it  is  the  judgment  of  the 
Commission  that  the  just  and  reasonable  proportion  to  which  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  is  entitled  is  25  per 
cent,  or  iS}i  cents,  and  that  to  which  the  Pennsylvania  Railroad 
Company  is  entitled  is  75  per  cent.,  or  56J4  cents,  per  ton  of 
2,240  pounds,  and  it  will  be  so  determined  and  ordered  to  take  ef- 
fect from  the  date  of  the  establishment  of  the  joint  rate. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  submitted  and 
filed  of  record  a  report  cantaining  its  findings  of  fact  and  conclu- 
sions thereon,  which  report  is  hereby  referred  to  and  made  a  part 
hreof : 

Now,  to  wit,  August  5,  1914,  It  is  ordered:  That  the  joint  rate 
of  75  cents  per  ton  of  2,240  pounds  for  the  transportation  of 
crude  fluxing  limetone,  in  car  loads,  from  Union  Furnace,  Pa., 
and  points  adjacent  thereto  on  the  Pennsylvania  Railroad,  to 
Monessen,  Pa.,  on  the  Pittsburgh  and  Lake  Erie  Railroad,  which 
were  withdrawn  by  Supplement  No.  5  to  Pa.  R.  R.  P.  F.,  P.  S.  C. 
Pa.  No.  2,  effective  April  i,  1914,  be  forthwith  restored  and  put 
into  full  force  and  effect. 
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And  it  is  further  detennined  from  the  record  in  this  case  and 
hereby  ordered,  that  the  reasonable  proportion  of  said  joint  rate 
to  which  the  Pittsburgh  and  Lake  Erie  Railroad  Company  is  en- 
titled from  the  date  said  joint  rate  was  originally  made  effective, 
is  25  per  cent  thereof,  or  18^  cents,  and  that  to  which  the  Penn- 
syhania  Railroad  Company  is  entitled  from  said  date  is  75  per 
cent,  thereof,  or  $6}^  cents,  and  that  division  of  said  joint  rate 
shall  be  made  by  said  companies  from  said  date  according  to  the 
proportion  herein  fixed  and  detennined. 

By  the  Commission, 
Frank  M.  Wai<i^ce,  Acting  Chairman. 

Edwin  D.  Stouff£r  v.  Chambersburg,  Grebncastu  &  Waynks- 
BORO  Street  Railway  Co. 

Complaint  not  in  proper  form — Refusal  of  complainant  to  appear 
at  hearing. 

Complaints  were  made  in  a  series  of  letters  to  the  Commissioa  alleging 
inadequate  service  and  excessive  rates  on  lines  of  the  respondent  street 
laihray  company,  but  complainant  refused  to  make  affidavit  thereto  or  to 
appear  at  ^e  time  and  place  set  for  hearing. 

Held:  Complaint  should  be  dismissed. 

No.  28. 

Report  and  Order  of  the  Commission. 

Submitted  Sept  2,  1913.  Decided  July  23,  1914 

Commissioner  Wright: 

This  complaint  alleging  excessive  and  discriminatory  rate  of 
fare  and  inadequate  service  between  Greencastle  and  Waynes- 
boro is  in  the  form  of  letters  written  at  different  times  by  the 
complainant.  The  allegations  contained  in  said  letters  are  not 
verified  by  affidavit  of  the  complainant,  as  required  by  the  Public 
Service  Company  Law  and  Rules  of  Practice  of  the  Commission. 
Copies  of  all  said  letters  were  sent  to  the  respondent  company 
for  answer,  which  answer  contained  a  detailed  report  of  the  num- 
ber of  passengers  carried  on  the  cars,  the  overcrowded  condition 
of  which  is  complained  of,  during  the  year  1913,  and  a  statement 
with  respect  to  the  fare  zones  and  rates  charged  by  the  company. 
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On  February  26,  1914,  a  rq)re8ciitativ<  of  the  CoiDiiiiiAon 
nmde  an  mutestigation  of  the  allqped  crowded  conditioii  of  the 
tau-s  in  question  and  filed  his  report  under  date  of  March  3,  1914. 
A  hearing  on  this  complaint  was  fixed  for  July  ai,  1914,  and  the 
oonplainant  and  respondent  advised  of  aaid  hearing.  Under 
date  of  |uly  15, 1914,  the  oomplainant  rqdted  to  the  Commission's 
-mfdot  of  the  said  hearing  as  follows : 

''I  beg  leave  to  state  that  I  do  not  expect  to  be 
present  either  personally  or  by  counsel  at  the  hear- 
ing of  the  case  on  July  21st.  ♦  *  ♦  ♦  I  be- 
ll^ the  ground  has  been  4ihonmghly  covered  in  my 
letters." 

In  view  of  the  above  facts  that  the  allegations  contained  in  the 
letters  of  the  complainant  are  not  verified  by  proper  affidavit,  the 
complainant  refusing  to  make  soch  affidavit,  and  his  failure  to  ai>- 
pear  at  the  hearing  to  substantiate  by  proper  evidence  the  all^;a- 
tions  contained  in  said  letters,  as  well  as  the  report  of  the  investi- 
gator of  the  Commission,  the  Conunission  is  of  the  opinion  that 
the  4:on;iplaint  rfiould  be  dismissed  and  the  respondent  company 
advised  by  the  secretary  to  use  all  possUe  care  and  diligence  to 
prevent  overcrowding  of  the  cars  in  question. 

Order. 

The  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  bad» 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conchistons 
thereon,  which  said  report  is  herdyy  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  July  23,  1914,  It  is  ordered:  That  the  petition  in 
this  case  be  and  is  herdby  dismissed  and  the  secretary  directed  to 
adrise  the  respondent  company  as  determined  in  said  report. 

By  the  Commission, 
F.  M.  WaItI^ce,  Acting  Chairman. 
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Regtiktimu  Gavemmg  the  dwUmg  of  Power  of  Attorney  ana 
ike  Issmimg  of  Concmrence  m  Tmrifs  of  Rates  and  Pates  of 
Commum  Carriers  and  Express  Compamies. 

Tabiyf  Cieculas  No.  i. 

The  Pid>Kc  Service  Company  Law,  approved  July  26,  1913, 
Article  II,  Section  i,  (e)  provides  that  tariffs  or  schedules  of  joint 
rates  or  fares  need  only  be  filed  with  the  Conunissbn  by  one  of 
the  campanies-HDT  its  agents— -and  the  other  company  or  com* 
panies,  widi  the  consent  and  the  approval  of  tiie  Commission,  need 
only  file  such  evidence  of  concurrence  therein  or  acceptance 
thereof  as  may  be  required  by  die  Commission. 

The  following  rules  and  regulations  will  govern  the  issuing  of 
such  concurrence,  and  power  of  attorney: 
Rule  I. 
The  forms  below  prescribed  must  be  on  paper  8  by  io}4 
inches.    The  original  and  one  copy  must  be  filed  with 
the  Commission  and  a  copy  furnished  to  the  carrier 
or  agent  in  whose  favor  the  instrument  is  issued. 
Rule  a. 

Such  forms  may  either  be  printed  or  neatly  typewritten. 
Rules- 
The  following  serial  designations  must  invariably  be 

used: 
For  Power  of  Attorney  : 
Pa.  £  I  No.        (for  express  tariffs). 

or 
Pa.  F  I  No.        (for  freight  tariffs). 

or 
Pa.  P  I  No.        (for  passenger  tariffs). 
For  Concurrences: 
Pa.  E  2  No.        (for  eiq>ress  tariffs). 

or 
Pa.  F  2  No.        (for  freight  tariffs). 

or 
Pa.  P  2  No.        (for  passenger  tariffs). 
Rule  4. 
The  granting  of  authority  to  issue  tariffs,  under  power 
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of  attorney  or  concurrence,  does  not  relieve  the  carrier 
or  express  company,  conferring  the  authority,  from 
the  nec^sity  of  complying  with  the  Public  Service 
Company  Law  with  respect  to  posting  tariffs. 

Tariffs  issued  under  such  authority  must  be  posted  by 
the  carrier  or  express  company  conferring  such  au- 
thority. 
Rules. 

A  concurrence  may  be  revoked  by  filing  with  the  Com- 
mission notice  of  revocation,  in  duplicate,  and  serving 
copy  thereof  upon  the  carrier  or  express  company,  to 
whom  such  concurrence  was  given,  at  least  sixty  (60) 
days  in  advance  of  the  effective  date  shown  on  notice 
of  revocation. 

Corresponding  revision  of  tariff  or  tariffs  shall  be  made 
in  the  next  supplement  to  or  reissue  thereof,  and  if 
necessary,  supplement  or  reissue  shall  be  made  for  the 
sole  purpose  of  making  such  change  lawfully  effective 
on  statutory  notice  upon  the  effective  date  stated  in 
the  notice  of  revocation. 

Speciai,  Concurrence. 
Rule  6. 

The  following  form  must  be  used  only  in  concurrence  in 
rates  or  fares  contained  in  tariffs  filed  with  the  Com- 
mission on  or  before  July  i,  1914.  Separate  concur- 
rence must  be  given  for  freight  tariffs  and  passenger 
tariffs,  and  must  apply  to  all  the  rates  or  fares  con- 
tained in  the  tariffs  of  the  carrier  or  express  company 
to  whom  the  concurrence  is  given  (all  tariffs  intended 
to  be  covered  being  included  in  the  concurrence  as 
hereinafter  required)  and  must  not  be  modified  ex- 
cept that  the  concurrence  in  freight  tariffs  may  ex- 
clude coal  and  coke  rates,  for  which  separate  concur- 
rence may  be  given. 

This  form  must  be  designated  as  "Special  Concurrence" 
and  must  bear  serial  designation  as  provided  in  Rule 
3  for  concurrences. 
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TarifiFs  concurred  in  by  means  of  this  "Special  Concur- 
rence" need  not  be  supplemented  for  ttie  purpose  of 
referring  to  the  ''Special  Concurrence." 

This  form  is  designed  to  apply  to  all  supplements  in- 
cluding such  as  are  issued  after  July  i,  1914,  but  to 
make  it  thus  operate,  carrier  or  express  company  must 
file  with  the  ''Special  Concurrence"  a  list  of  the  tariffs, 
arranged  numerically,  intended  to  be  covered  thereby, 
placing  on  the  list  only  the  tariffs  of  the  carrier  or  ex- 
press company  to  whom  the  concurrence  is  given. 

(Naae  of  i«ii2iiff  etrrier.) 
191 

SPEdAt  CoNCUSJtSNCE: 

Pa.  E  2  No.         (for  express  tariffs). 

or 
Pa.  F  2  No.        (for  freight  tariffs). 

or 
Pa.  P  2  No.        (for  passenger  tariffs). 

To  The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  Harrisburg,  Pa. 

This  is  to  Certi^,  That assents 

(Intert  name  of  carrier  or  exprtu  comiMmy.) 

to  and  concurs  in  the tariffs  and  rate 

schedules  and  supplements  thereto  stated  on  the  sheets  attached 
hereto  and  made  part  hereof  which  the 

(Insert  name  of  carrier  or  expreaa  oompaBy.) 

or  its  agent  has,  prior  to  July  i,  1914,  filed  with  the  Public  Serv- 
ice Conunission  of  the  Commonwealth  of  Pennsylvania  and  which 
have  not  been  cancelled  and  in  which  this  company  is  shown  as  a 
participating  carrier,  and  hereby  makes  itself  a  party  to  and  bound 
thereby  in  so  far  as  such  schedule  contains  rates  applying  upon 
via  its  line 

(Here  inaert  character  of  traflic) 

and  to  but  not  from  points  thereon ;  and  this  authority  will  con- 
tinue as  to  any  supplement  to  such  schedule  issued  on  and  after 
July  I,  1914,  but  not  to  the  re-issues  of  such  schedules. 
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(TiHt  of  oflMfs.) 

Pcywtt  Of  Attorney  »t  Pubwcation  01?  Tariffs. 

S«le7. 

The  {oUowing  fonn  will  be  used  as  Power  of  Attorney 
by  the  issuing  carrier  or  e3q>ress  company  in  giving 
authority  to  an  individual  but  not  to  another  carrier 
or  express  company  to  file  for  the  issuing  carrier  tar- 
iffs or  schedules  as  described. 

Such  authority  must  not  be  given  to  an  association  or 
bureau,  and  it  shall  not  contain  authority  to  del^ate  to 
another  the  power  to  be  conferred. 

If  two  or  more  carriers  or  express  companies  execute 
this  form  containing  the  words  "for  if  jointly  with 
other  carriers"  in  favor  of  a  joint  agent  it  will  not  be 
necessary  for  those  carriers  to  exchange  concurrences 
with  each  other  as  to  the  joint  tariffs  issued  by  Aat 
joint  agent  under  such  authority. 

The  same  serial  designation  will  be  used  as  is  provided 
in  Rule  3. 

CName  of  mnitr  or  ixproM  eompooy  in  full) 

Date 191 .  • 

Pa.  E  I  No.        (for  express  tariffs). 

or 
Pa.  F  I  No.        (for  freight  tariffs). 

or 
Pa.  P  I  No.        (for  passenger  tariffs). 

Know  A1.1,  Men  by  These  Presents  : 

That  the  (Name  of  carrier  or  express  company)  has  made, 
constituted  and  appointed,  and  by  these  presents  does  make,  con- 
stitute, and  appoint  (Name  of  person  appointed)  its  true  and 
lawful  attorney  and  agent  for  the  said  company  and  in  its  name, 
place,  and  stead  (for  it  alone)  and  (for  it  pindy  with  otfier  car- 
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Tms)t  to  fiU  tariffs,  elassifteaHom  and  escepHam  sh^tts  and  sup- 
plemenis  thereto,  as  requined  of  cphmiciu  carriefB  by  the  Public 
Service  Company  Law  and  by  r^fulatiosis  established  by  the  Pub- 
lic Service  Commissiofi  of  tht  Commonwealth  of  Pennsylvania 
thereunder  for  the  period  of  time,  the  traffic  and  the  territory  now 
herem  named : 


And  the  said  (Name  of  carrier  or  express  company)  does  here- 
by give  and  grant  unto  its  said  attorney  and  agent  full  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing  above 
specified  as  fully  to  all  intents  and  purposes  as  if  the  same  were 
done  and  performed  by  the  said  company ,  hereby  ratif3ring  and 
confirming  all  that  its  agent  and  attorney  may  lawfully  do  by 
virtue  hereof,  and  assuming  full  responsibility  for  the  acts  and 
neglects  of  its  said  attorney  and  agent  hereunder. 

In,  Witness  Whereof,  the  said  company  has  caused  these  pres- 
ents to  be  signed  in  its  name  by  its president  and  to  be  duly 

attested  under  its  corporate  seal  by  its  secretary,  at 

in  the  state  of ,  on  this. . .  1 day  of ,  in 

the  year  of  our  Lord  nineteen  hundred  and 

The  (Name  of  carrier) 

By 

Its President. 

Attest: 


Secretary. 
(Corporate  seal) 

Fown  OP  Attorney  tok  CoNctntUNoes. 

Rules. 
The  following  form  will  be  used  as  Powit  or  Attobney 
to  be  given  by  common  carriers  or  express  compantcf 
to  anoAer  common  carrier  or  eaqpress  company  to 
give  and  accept  concurrences. 
Common  carriers  or  express  conqsnies  may  confer  upon 
other  carriers  or  express  companies  the  authority  to 
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give  and  accept  concurrences  for  their  account  by  the 
use  of  the  following  form : 

(Name  of  carrier  or  expreM  oompaoy  ia  fnlL) 

Date 191 .  • 

Pa.  E  I  No.        (for  express  tariffs). 

or 
Pa.  F  I  No.        (for  freight  tariffs). 

or 
Pa.  P  I  No.        (  for  passenger  tariffs). 

Know  All  M^n  by  These  Presents  : 

T^t  the  (Name  of  carrier  or  express  company)  has  made, 
constituted  and  appointed  and  by  these  presents  does  make,  con- 
stitute, and  appoint  (Name  of  carrier  or  express  company)  its 
true  and  lawful  attorney  and  agent  for  the  said  company  and  in  its 
name,  place  and  stead  to  give  and  accept  concurrences  in  tariffs 
or  schedules  as  required  of  common  carriers  (or  express  com- 
panies) by  the  Public  Service  G^mpany  Law  and  by  regulations 
established  by  the  Public  Service  Commission  of  tfie  Common- 
wealth of  Pennsylvania  thereunder  for  the  period  of  time,  the 
traffic  and  the  territory  now  herein  named : 


And  the  said  (Name  of  carrier  or  express  company)  does  here- 
by give  and  grant  unto  its  said  attorney  and  agent  full  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing  above  spe- 
cified as  fully  to  all  intents  and  purposes  as  if  the  same  were  done 
and  performed  by  the  said  company,  hereby  ratifying  and  con- 
firming all  that  its  said  agent  and  attorney  may  lawfully  do  by 
virtue  hereof,  and  assuming  full  responsibility  for  the  acts  and 
neglects  of  its  said  attorney  and  agent  hereunder. 

In  Witness  Whereof,  the  said  company  has  caused  these  pres- 
ents to  be  signed  in  its  name  by  its president  and  to  be  duly 

attested  under  its  corporate  seal  by  its  secretary,  at , 

in  the  state  of ,  on  this day  of , 

in  the  year  of  our  Lord  nineteen  hundred  and 

The  (Name  of  carrier) 
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By   

Its President 

Attest: 

• ••••••••••» 

Secretary. 
(Corporate  Seal) 

Continuing  Concussencs. 

Rule  9* 
The  following  form  will  be  used  in  concurring  in  rate 
or  fare  schedules  published  by  common  carriers,  ex- 
press companies  or  their  duly  appointed  agents  pub- 
lished and  filed  with  the  Commission  on  and  subse- 
quent to  July  1, 1914. 


(Name  of  carrier  or  OE^eia  comgmof  ia  foO.) 

Date I9I.. 

Pa.  E  2  No.        (for  express  tariffs). 

or 
Pa.  F  2  No,        (for  freight  tariffs). 

or 
Pa.  P  2  No.        (for  passenger  tariffs). 

To  The  Public  Service  Commission  of  the  Commonweatih  of 
Pennsylvania,  Harrisburg,  Pa, 

This  is  to  Certify,  that  (Name  of  carrier  or  express  com- 
pany) assents  to  and  concurs  in  the  publication  and  filing  of  any 
(express,  freight  or  passenger)  rate  (or  fare)  schedule  or  sup- 
plements thereto  which  the  (Name  of  carrier  or  express  com- 
pany) or  its  agent  may  make  and  file,  and  in  which  this  company 
is  shown  as  a  participating  carrier  (or  express  company)  and 
hereby  makes  itself  a  party  to  and  bound  thereby  insofar  as  such 
schedule  or  supplements  thereto  contain  rates  (or  fares)  as  de- 
scribed below : 


until  this  authority  is  revoked  by  formal  and  official  notice  of  re- 
vocation placed  in  the  hands  of  the  Public  Service  Commission  of 
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the  .Commonwealth. of  Pennsylvania  and  of  the  carrier  (or  ex- 
press company)  .ta  which  .this  concurrence  is  given. 

(Name  of  carrier  or  express  company.) 

By...................... 

(Name  of  officer.) 
(Title  of  officer.) 

Tariff  Circi,uar  No  2. 

In  the  if  after  of  Establishing  Rates  and  Fares  on  Newly  Con-- 

structed  Lines. 

■  On  Newly  Constructed  Lines  of  Road,  including  branches  and 
extensions  of  existing  roads,  local  rates  and  fares,  and  also  joint 
rates  and  fares,  may  be  established  in  the  first  instance  to  and 
from  points  on.  such  new.  lines  by  posting  tariffs,  or  supplements 
to  tariffs,  of  such  rates  or  fares  issued  by  the  carrier  owning  or 
operating  such  newly  constructed  lines  or  by  joint  agent  acting 
for  it  under  power  of  attorney,  and  filing  the  same  with  the  Com- 
mission one  day  in  advance  of  effective  date.  Such  tariffs  or  sup- 
plements must  bear  notation  that  they  apply  to  or  from  points  on 
newly  constructed  lines  to  or  from  which  no  rates  or  fares  from 
same  points  of  origin  or  to  same  points  of  destination  have  ap- 
pliediby  giving  reference  to  this  rule,  immediately  below  the  effec- 
tive date,  as  follows : 

"Issued  under  authority  of  Tariff  Circular  No.  2 
of  the  Public  Service  Commission  of  the  Common- 
wealth of  Pennsylvania  of  June  17,  1914/' 
Tariffs  or  supplements  to  tariffs  issued  by  other  carriers  estab- 
lishing rates  to  or  from  or  via.  such  newly  constructed  line  may  be 
issued  only  upon  statutory  notice  or  special  permission  for  shorter 
time.    It  will  be  the  Commission's  policy  to  grant  such  reasonable 
ptermissions  as  are  necessary  to  give  carriers  and  shippers  fullest 
eflffciency  of  such  new  lines. 
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ADMINISTRAtlVE  RuUNG   No   3. 

In  re  transportation  of  railroad  contractors,  their  men,  materials 
and  equipment, 

July  23,  1914. 

By  the  Commission  : 

The  Commission  has  been  requested  in  several  communications 
from  railroad  companies  of  the  Commonwealth,  to  e3q>ress  its 
opinion  upon  the  question  whether  or  not  such  carriers  may  law- 
fully transport  contractors,  their  men,  material  and  tools,  equipr 
ment  and  supplies,  in  and  about  the  performance  of  work  bein^ 
done  by  the  contractor  for  such  carrier,  without  charging  and 
collecting  tariff  rates  of  compensation  for  such  transportation,  as 
in  the  ordinary  case  of  transportation  service  being  rendered  to 
the  public. 

The  question  thus  presented  is  a  close  one  under  the  provision 
of  the  Public  Service  Company  Law.  The  act  provides  in  Section 
I,  sub-section  (d)  of  Article  II,  that  the  rates  or  other  compensa- 
tion "for  any  service  rendered  or  furnished"  shall  be  set  forth  in 
the  published  tariffs  of  the  company,  and  by  Section  7  of  Article 
III,  it  is  made  unlawful  for  any  carrier,  after  January  i,  1914,  to 
render  or  furnish  any  service  of  the  kind  or  character  rendered  or 
furnished  by  it,  except  in  accordance  with  such  published  tarifts. 

Section  8  of  the  same  article  prohibits  all  unjust  dii^crimination, 
as  therein  defined,  as  well  as  all  undue  or  unreasonable  prefer- 
ence. The  Constitution  of  the  Commonwealth'  prohibits  the 
granting  by  any  common  carrier  of  any  free  passes,  except  to 
officers  and  employees  of  the  carrier  issuing  such  passes. 

The  Commission  has  given  the  subject  careful  consideration 
and  as  a  result  thereof  has  concluded  not  to  construe  the  law  as 
preventing  a  common  carrier  from  according  free  or  reduced  rate 
transportation  to  a  contractor,  his  men,  materials,  tools,  equip- 
ments and  supplies  necessary  to  be  transported  by  such  contractor 
in  the  performance  of  the  work  being  done  for  the  carrier  by  the 
contractor,  inasmuch  as  the  contractor,  under  such  circumstances, 
is  to  all  practical  intents  and  purposes,  an  employee  of  the  carrier. 
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engaged  in  work  for  the  carrier,  and  the  transportation  is,  in  sub- 
stance and  effect,  transportation  rendered  by  the  carrier  to  itself. 

A.  B.  Mii^i^AR,  Secretary. 

Administrative  Ruining  No.  4. 

In  re  free  transportation  for  charitable  organizations. 

August  5,  1914. 

The  Commission  has  been  requested  to  express  its  opinion  upon 
the  question  whether  a  railroad  company,  or  street  railway  com- 
pany«  or  other  transportation  company,  may  lawfully  grant  free 
passes  to  charitable  organizations. 

As  we  have  heretofore  had  occasion  to  point  out  in  connection 
with  similar  questions  relative  to  the  subject  of  free  transporta- 
tion, the  Constitution  of  the  Commonwealth  in  Article  XVII,  Sec- 
tion 8,  expressly  provides  that: 

''No  railroad,  railway  or  other  transportation 
company,  shall  grant  free  passes,  or  passes  at  a  dis- 
count, to  any  person  excqpt  officers  or  employees 
of  the  company." 

So  long  as  this  prohibition  remains  as  it  now  stands  in  the  Con- 
stitution, the  Commission  is  powerless  to  hold  that  free  transpor- 
tation may  be  issued  to  a  charitable  organization  for  charitable 
purposes,  however  much  we  might  otherwise  be  in  accord  with  a 
public  policy  which  would  permit  of  such  free  transportation  in 
this  class  of  cases. 

A.  B.  Mii,i,AR,  Secretary. 

Conference  Ruling  No.  i. 

July  23,  1914. 

In  the  matter  of  requiring  published  rates  and  fares  to  continue  in 
effect  for  thirty  days. 

The  Public  Service  Company  Law,  approved  July  26,  1913, 
Article  II,  Section  i,  (f)  provides  in  part  as  follows: 
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"To  make  no  change  in  any  tariff  or  schedule, 
which  shall  have  been  filed  or  published  or  posted  by 
any  public  service  company  in  compliance  with  the 
preceding  sections,  except  after  thirty  days'  notice  to 
the  Commission  and  to  the  public,  posted  and  pub- 
lished in  the  manner,  form  and  places  required  with 
respect  to  the  original  tariffs  or  schedules,  which 
shall  plainly  state  the  exact  changes  proposed  to  be 
made  in  the  tariffs  or  schedules  then  m  force,  and 
whether  an  increase  or  decrease,  and  the  time 

when  the  proposed  changes  will  go  into  effect;" 
«    «    « 

The  term  "then  in  force"  as  employed  in  the  paragraph  above 
quoted  must  be  interpreted  as  requiring  that  a  tariff  or  schedule 
filed  and  posted  must  be  allowed  to  become  effective  and  remain  in 
effect  for  at  least  thirty  days  before  any  change  may  be  made 
therein,  but  this  will  not  affect  tariffs  or  schedules  containing  rates 
for  excursions  limited  to  certain  designated  periods  under  au- 
thority of  General  Order  No.  4,  of  21st  day  of  January,  1914. 

A.  B.  MiiXAR,  Secretary, 

Conference  Ruining  No  2. 

July  23,  1914. 

In  the  matter  of  application  of  rates  at  intermediate  points. 

The  Public  Service  Company  Law,  approved  July  26,  1913, 
Article  III,  Section  9  (a)  provides: 

"It  shall  be  unlawful  for  any  common  carrier  to 
charge  or  receive  any  greater  compensation  in  the 
aggr^;ate,   for  the  conveyance  ot   passengers  or 

!>roperty  of  the  same  class  for  a  shorter  than  for  a 
onger  distance  over  the  same  line  in  the  same  di- 
rection, the  shorter  being  included  within  the  longer 
distance;"    *    ♦    ♦ 

As  an  assistance  to  carriers  in  compliance  therewith  and  to  fa- 
cilitate the  publication  of  tariffs.  General  Order  No.  7  was  issued^ 
April  18,  1914,  and  provided : 

(i)  When  tariffs  are  provided  with  suitable  rule 
to  govern  the  application  of  rates  at  intermediate 
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points,  the  same  rates  as  are  published  in  such  tar- 
iffs from  (or  to)  the  next  more  distant  point  named 
in  the  tariff  are  made  to  apply  from  (or  to)  interme- 
diate points ;  and 

(2)  Tariffs  bearing  on  their  title  page,  the  i;iota- 
tion  prescribed  in  General  Order  No.  7,  may  be  sup- 
plemented upon  one  day's  notice  to  the  Commission 
and  the  public,  establishing  thereby  at  intermediate 
points  commodity  rates  which  do  not  exceed  those 
in  effect  from  (or  to)  the  next  more  distant  point 
named  in  the  tariff ; 

The  Commission  has  this  day  made  the  following  ruling : 
The  above  rules  will  be  applied  to  rates  for  movements  wholly 
within  the  State  of  Pennsylvania  both  when  the  next  more  dis- 
tant point  named  in  the  tariff  is  located  in  another  state,  and  when 
the  next  more  distant  point,  though  in  the  State  of  Pennsylvania, 
is  reached  by  an  interstate  line. 

The  rule  and  notation  referred  to  in  clauses  (i)  and  (2)  above 
may  be  placed  upon  tariffs  on  less  than  statutory  notice. 

A.  B.  Mii,i^R,  Secretary, 

Gkneral  Ordbr  No.  ii. 
(Superseding  General  Order  No.  2.) 

In  the  matter  of  the  regulation  of  the  crossing  of  facilities  of  one 
Public  Service  Company  by  those  of  another  Public  Service 
Company, 

And  now,  August  5,  1914,  until  otherwise  hereafter  determined 
and  ordered,  any  public  service  company,  subject  to  the  provi- 
sions of  the  Public  Service  Company  Law,  approved  July  26, 
1913,  before  constructing  any  structures  or  other  facilities  across 
the  structures  or  other  facilities  of  any  other  public  service  com- 
pany, whether  under  ground,  or  above  ground,  or  at  the  same  or 
different  levels,  shall  serve  ten  days'  (or  shorter  notice,  if  specially 
allowed  by  the  Commission,  upon  sufficient  cause  being  shown,) 
written  notice  upon  the  public  service  company  or  companies 
whose  structures  it  is  so  desired  to  cross,  which  notice  shall  spec- 
ify the  nature  and  character,  way  and  manner,  of  such  contem- 
plated crossing,  and  the  exact  location  thereof,  and  shall  file  with 
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the  Commission  a  true  copy  of  the  notice  so  served,  with  proof  of 
service  thereof :  Provided,  however,  that  if  an  agreement  which 
shall  specify  the  nature  and  character,  way  and  manner,  of  the 
construction  of  the  proposed  crossing  be  in  force  between  the  pub- 
lic service  company  proposing  to  cross  and  the  public  service 
company  whose  structures  or  facilities  it  is  proposed  to  cross,  it 
shall  be  sufficient  if  the  above  notice,  served  and  filed,  with  proof 
of  such  service,  with  the  Commission,  as  aforesaid,  shall  state  the 
exact  location  of  such  crossing,  and  that  the  same  will  be  con- 
structed in  accordance  with  said  agreement  and  specifications  re- 
ferred to  therein,  a  true  copy  of  the  said  agreement  and  specifi- 
cations being  also  filed  with  the  Commission  together  with  said 
notice. 

The  public  service  company  or  companies  desiring  to  construct 
such  crossing  may,  after  the  termination  of  the  period  of  said  no- 
tice, proceed  therewith,  in  accordance  with  the  specifications  as 
stated  or  referred  to  in  said  notice,  as  above  provided,  unless, 
within  the  period  of  said  notice,  served  as  aforesaid,  the  public 
service  company  or  companies  affected  by  such  crossing  shall 
serve  upon  the  company  or  companies  proposing  to  make  such 
crossing,  and  file  with  the  Commission,  a  protest  against  the  con- 
struction of  the  same,  or  unless,  without  such  protest,  the  Com- 
mission, within  the  period  of  said  notice,  filed  with  it  as  aforesaid, 
shall,  of  its  own  motion,  direct  that  the  crossing  shall  not  be  pro- 
ceeded with. 

Such  protest  shall  set  forth  the  reasons  which,  in  the  judgment 
of  the  protestant,  show  that  the  Commission  should  not  approve 
such  crossing,  and  proof  of  service  thereof,  as  aforesaid,  shall  be 
filed  with  the  Commission  within  three  days  of  the  filing  of  the 
protest  with  the  Commission. 

The  Commission,  upon  consideration  of  such  notice  or  protest, 
or  both,  may  fix  a  time  and  place  for  hearing,  after  due  notice, 
and  determine  whether  or  not  such  crossing  shall  be  approved. 
This  regulation  shall  apply  to  all  such  crossings  between  the 
structures  or  facilities  of  any  public  service  company  and  the 
structures  or  facilities  of  any  other  public  service  company,  other 
than  crossings  between  railroads  and  street  railways,  and  shall  be 
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subject  to  the  specific  regulations  that  may  hereafter  be  adopted 
by  the  Commission. 

This  order  supersedes  General  Order  No.  2  upon  the  same  sub- 
ject. By  the  Commission, 
Aug.  5,  1914.  A.  B.  Mii,i,AR,  Secretary. 

In  Re  Orders  J'or  Reparation. 

The  Commission,  at  its  session,  August  4,  1914,  adopted  a  reso- 
lution to  the  effect  that^it  will  not  consider  or  act  upon  claims  for 
reparation  on  shipments  that  moved  prior  to  January  i,  1914. 

In  Re  Approvai,  oif  Erection  op  Municipal  Water  Plant. 

At  its  session  of  July  7,  1914,  the  Commission  dismissed  an 
application  of  one  McDonald  for  the  approval  of  the  erection  of 
a  municipal  water  plant  in  a  small  borough  in  which  there  was  no 
public  service  company  engaged  in  supplying  water.  The  appUca- 
tion  was  presumably  made  in  order  to  secure  a  more  ready  sale  of 
the  bonds  to  be  issued  to  cover  the  cost  of  the  plant.  The  Com- 
mission held  that  it  has  jurisdiction  to  approve  such  application 
only  when  the  plant  to  be  constructed  will  compete  with  a  private 
company  already  engaged  in  service  of  the  same  kind  or  character 
in  the  same  field. 
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PUBLIC  SERVICE  COMMISSION. 

City  of  Pittston's  Petition. 

In  re  petitian  of  the  City  of  Pittston  for  the  approval  of  a  street 
lighting  contract  with  the  Citisenf  Electric  Illuminating  Com-^ 
pony. 

Municipal  contracts — "Lowest  responsible  bidder^' — Discretion  of 
municipal  authorities. 

The  petitioning  city,  after  due  advertisement  for  and  consideration  of 
bids  for  street  lighting,  awarded  the  contract  to  the  company  previously 
supplying  light  for  the  city  streets  and  having  all  necessary  eqnspmeat  and 
facilities  for  the  execution  of  the  contract  It  asks  the  approval  of  the 
Commission  for  its  contract  made  with  the  said  company. 

A  competing  company,  which  does  not  have  the  necessary  facilities  for 
the  execution  of  the  contract,  and  which  will  probably  not  be  able  to  pro- 
vide such  facilities  in  less  than  four  months,  protests,  alleging  that  its  bid 
was  lower  than  the  one  accepted  by  the  city,  and  that  the  specifications  set 
forth  in  the  ordinance  authorizing  bids  were  discriminatory. 

Held:  i.  Whether  the  contract  was  awarded  to  the  lowest  responsible 
bidder,  within  the  meaning  of  legislation  relating  to  advertisement  and 
competitive  bidding  upon  municipal  contracts,  is  purely  a  legal  question 
for  the  courts  rather  than  for  the  Commission. 

2.  Municipal  authorities  in  the  purchasing  of  supplies  or  awarding  of 
contracts,  are  required  by  statute  to  follow  certain  general  methods  of 
procedure,  but  th^  are  allowed  to  exercise  reasonable  diKretioaary 
powers  in  deciding  upon  the  final  actions  to  be  taken. 

3.  In  view  of  the  fact  that  it  would  require  four  months  or  more  for 
the  protesting  company  to  provide  the  facilities  necessary  for  the  execu- 
tion of  the  contract,  that  whether  light  could  be  obtained  during  the  inter- 
val was  uncertain,  that  the  difference  in  the  amounts  of  the  bids  was  small, 
the  discretion  vested  in  the  council  and  the  mayor  was  exercised  in  a  rea- 
sonable manner. 

MuNiciPAi,  Contract  Docket  No.  103. 

Rq>ort  and  Order  of  the  Commission. 

Submitted  January  21,  1914.  Decided  July  21,  1914. 

William  N.  Trinkle  and  Berne  H.  Evans,  for  the  Conmiission. 

Lyman  D.  Gilbert  and  Benjamin  R.  Jones,  for  the  Citizens' 
Electric  Illuminating  Co. 
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Joseph  P.  O'Boyle,  for  the  City  of  Pittston. 

Robert  W.  Archbald,  B.  £.  Beidlenum,  and  W.  L.  Pace,  for 
Consumers'  Electric  Company, 

Commissioner  Tone: 

The  city  of  Pittston,  on  January  lo,  1914,  filed  a  petition  with 
The  Public  Service  Commission,  asking  for  the  approval  of  a  con- 
tract entered  into  December  31,  1913,  with  the  Citizens'  Electric 
Illuminating  Company,  for  the  lighting  of  the  streets  of  Pittston, 
which  petition  states  that  in  accordance  with  the  provisions  of  an 
ordinance  duly  enacted  by  council  December  8,  19 13,  and  approved 
by  the  mayor  December  11,  1913,  proposals  for  said  street  lighting 
were  duly  advertised  for,  received,  opened  and  acted  upon  by 
council,  and  the  contract  awarded  to  the  Citizens'  Electric  Illu- 
minating Company. 

Following  the  presentation  of  said  petition  to  the  Commission, 
a  protest  against  the  issue  of  a  Certificate  of  Public  Convenience 
approving  said  contract,  was  filed  by  the  Consumers'  Electric 
Company  of  the  city  of  Pittston,  Luzerne  County,  Penna. 

In  this  it  was  set  up,  *  *  *  that  the  said  protestant  is  a  cor- 
poration organized  under  the  laws  of  the  State  of  Pennsylvania, 
for  the  purposes  of  supplying  and  furnishing  light,  heat  and 
power  by  means  of  electricity  to  the  public  in  the  city  of  Pittston ; 
*  *  *  that  the  city  of  Pittston  is  a  city  of  third  class  and  subject 
to  the  provisions  of  the  commission  form  of  government  law,  ap- 
proved June  27,  1913 ;  *  *  *  that  the  contract  for  street  light- 
ing entered  into  December  31,  1913,  by  the  city  of  Pittston  with 
the  Citizens'  Electric  Illuminating  Company  is  based  upon  an  ordi- 
nance and  specifications  which  limited  and  confined  the  bidding 
to  one  type  of  lamp  manufactured,  owned  and  controlled  by  one 
company,  and  which  ordinance  discriminated  arbitrarily  and  un- 
reasonably in  favor  of  the  Citizens'  Electric  Illuminating  Com- 
pany, the  only  company  at  that  time  having  a  plant,  poles  and 
wires  erected  in  said  city,  by  providing  on  the  eve  of  winter,  that 
only  four  months'  time  be  given  the  successful  bidder  to  make  the 
necessary  installation ;  *  *  *  that  the  bids  received  for  the  street 
lighting  per  lamp  per  year  for  five  and  ten  year  terms  respectively 
were  as  follows  : 
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Citizens'  Electric  lUuminating  Company : 

For  arc  lamps, 5  yr.  term,  $55.00—10  yr,  term,  $50.00 

For    incandescent    or 
tungsten  lamps,  ...5  yr.  term,  $16.00 — 10  yr.  term,  $15.00 
Pittston  City  Electric  Company : 

For  arc  lamps, 5  yr.  term,  $57.00—10  yr.  term,  $52.00 

For    incandescent    or 
tungsten  lamps,  ...5  yr.  tenp,  $16.50 — 10  yr.  term,  $15.50 
Consumers'  Electric  Company  of  Pittston : 

For  arc  lamps, 5  yr.  term,  $48.50 — 10  yr.  term,  $46.50 

For        incandescent 

lamps, .5  yr.  term,  $15.00 — 10  yr.  term,  $14,75 

For  tungsten  lamps,  .5  yr.  term,  $15.50 — 10  yr.  term,  $15.00 

*  *  *  that  the  Pittston  City  Electric  Company  is  owned  and 
controlled  by  the  Citizens'  Electric  Illuminating  Company,  so  that 
in  reality  there  were  but  two  bidders  for  said  contract,  and  within 
a  few  minutes  after  said  contract  was  awarded,  it  was  executed 
by  both  the  parties  thereto ;  *  ♦  *  that  the  protestant  was  the 
lowest  responsible  bidder,  complied  with  all  the  requirements  in 
connection  with  submitting  proposals,  was  and  is  ready  and  will- 
ing to  furnish  and  provide  the  public  lighting  for  said  city  on  the 
terms  and  for  the  prices  set  forth  in  its  bid,  notwithstanding  the 
unreasonable  and  discriminatory  conditions  attached  to  said  ordi- 
nance and  intended  to  favor  the  General  Electric  Company  as  to 
type  of  lamp,  and  the  Citizens'  Electric  Illuminating  Company  as 
to  the  contract ;  *  *  *  that  by  reason  of  the  short  space  of  time 
provided  in  the  specifications  for  the  successful  bidder  to  make 
the  necessary  installation,  less  bids  were  received  than  would 
have  otherwise  been  submitted,  and  as  a  result  the  inhabitants  and 
taxpayers  of  the  city  were  deprived  of  the  benefits  of  honest  and 
fair  competition  favored  by  laws ;  ♦  ♦  ♦  that  the  awarding  of 
the  contract  to  the  Citizens'  Electric  Illuminating  Company  at  the 
prices  set  forth,  imposed  an  additional  pecuniary  burden  on  the 
taxpayers  of  said  city,  is  antagonistic  to  the  best  interests  of  the 
public,  and  unfair  and  unjust  to  the  protestant,  as  a  responsible 
competitive  bidder  for  the  contract ;  *  *  *  that  the  approval  of 
said  contract  is  not  necessary  or  proper  for  the  service,  accommo- 
dation, convenience  or  safety  of  the  public,  and  would  be  contrary 
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to  the  spirit  of  fair  dealing  and  The  Public  Service  Company  Law ; 
♦  ♦  *  that  therefore  the  protestant  objects  to  such  approval,  and 
asks  that  for  the  reasons  given,  the  approval  be  withheld  and  re- 
fused. 

The  said  ordinance  of  December  11,  191 3,  provided  that  the  city 
clerk  was  authorized  and  directed  to  advertise  for  sealed  pro- 
posals, in  accordance  with  the  ordinance  and  specifications,  for  a 
contract  period  of  five  and  ten  years;  that  the  proposals  should 
cover  the  entire  lighting,  naming  separate  prices  for  arc  and  in- 
candescent lights ;  that  all  proposals  be  submitted  to  the  city  clerk 
in  open  council  meeting  at  a  time  to  be  fixed  by  council ;  that  the 
city  reserves  the  right  to  reject  any  and  all  bids ;  that  council  may 
award  the  contract;  that  the  mayor  shall  execute  the  contract, 
attested  by  the  city  clerk  and  the  corporate  seal  of  the  city ;  that 
if  the  corporation  awarded  the  contract  is  not  in  a  position  to 
immediately  light  the  streets  of  the  city,  it  is  granted  four  months 
from  the  date  of  the  contract  becoming  effective,  to  make  the 
necessary  installation. 

The  contract  provides  that  the  Citizens'  Electric  Illuminating 
Company,  for  a  term  of  ten  years  from  January  i,  1914,  shall  fur- 
nish for  lighting  the  streets  of  the  city,  126  arc  lamps  of  a  type 
known  as  Series  Luminous  or  Magnetite  operated  in  series  on  a 
four  ampere  circuit,  and  to  be  adjusted  for  four  amperes  with  a 
voltage  of  approximately  seventy-five  to  eighty  and  an  average 
wattage  of  310  at  the  terminals;  of  a  t3rpe  similar  to  and  giving 
equally  as  good  illumination  as  lamps  now  operated  in  Jenkins 
Township  and  West  Kttston  Borough,  and  located  and  suspended 
similarly  to  the  present  lamps;  and  also  furnish  154  series  32 
candle  power  tungsten  lamps  located  and  suspended  similarly  to 
the  present  lamps ;  and  any  additional  arc  or  tungsten  lamps  re- 
quired by  the  city;  all  lamps  to  be  lighted  all  night  and  every 
night ;  that  the  city  shall  pay  the  company  for  said  lighting  at  the 
rate  of  $50.00  per  lamp  per  year  for  arc  lamps,  and  $15.00  per 
lamp  per  year  for  tungsten  lamps,  less  certain  ratable  deductions 
to  be  made  whenever  any  lamp  or  lamps  are  not  burning  for  cer- 
tain times ;  that  the  company  shall  furnish  current  free  of  charge 
to  the  city,  for  lighting  its  city  hall,  city  offices,  stable  and  engine 
room  of  the  fire  department,  and  allow  the  city  free  use  of  poles 
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for  the  purpose  of  stringing  wires  for  fire  alarm  and  police 
service. 

The  evidence  shows  that  in  accordance  with  the  ordinance  of 
December  ii,  191 3,  authorizing  the  same,  the  city  clerk  duly  ad- 
vertised for  proposals  for  street  lighting  to  be  submitted  to  council 
on  December  22,  191 3.  By  reason  of  the  fact  that  a  bill  in  equity 
was  then  pending  in  the  court  of  Luzerne  County,  praying  an  in- 
junction to  restrain  the  city  from  awarding  the  said  contract,  the 
bids  were  not  opened  until  December  31, 1913,  after  said  court  had 
refused  the  injunction  applied  for  in  said  case,  and  council  then 
awarded  the  contract  to  the  Citizens'  Hectric  Illuminating  Com- 
pany, and  the  proper  officers  of  the  city  executed  the  same. 

The  same  council  who  represented  one  James  A.  Joyce,  the 
complainant  in  the  above-mentioned  equity  proceeding  in  which 
the  injunction  was  refused,  also  represented  the  company  protest- 
ing to  this  Commission  against  the  issuing  of  the  Certificate  of 
Public  Convenience  approving  the  contract,  which  was  awarded 
by  the  city  of  Pittston  to  the  Citizens'  Electric  Illuminating  Com- 
pany.  The  grounds  of  the  protest  against  our  approving  the  con- 
tract are  substantially  the  same  as  were  uif^ed  upon  the  court  for 
the  granting  of  the  injunction,  and  the  testimony  in  support  of  the 
protest  is  also  substantially  the  same,  and  all  goes  to  the  purely 
legal  question  as  to  whether  the  contract  was  awarded  to  the  low- 
est responsible  bidder  within  the  meaning  of  l^slation  relating  to 
advertisement  and  competitive  bidding  upon  municipal  contracts. 
That  is  a  question  rather  for  the  courts  than  for  the  Commission 
to  decide  in  connection  with  an  application  for  a  Certificate  of 
Public  Convenience,  under  The  Public  Service  Company  Law  of 
July  26,  1913.  In  the  decided  case  above  mentioned,  the  court  of 
Luzerne  County  has  already  passed  upon  such  question,  reaching 
a  conclusion  adverse  to  the  contention  of  the  present  protestant 
in  the  case  before  us. 

Conflicting  testimony  was  given  as  to  the  relation  between  the 
Citizens'  Electric  Illuminating  Company  and  the  Pittston  City 
Electric  Company. 

Conflicting  testimony  was  also  given  as  to  the  length  of  time 
required  "to  make  necessary  installation,"  which  the  specifications 
provided  was  to  be  four  months,  and  the  protestant  stating  that 
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it  "was  and  is  ready  and  willing  to  furnish  and  provide  the  public 
lighting  for  said  city  on  the  terms  and  for  the  prices  set  forth  in 
its  bid»  notwithstanding  the  unreasonable  and  discriminatory  con- 
ditions attached  to  said  ordinance  and  intended  to  favor  the  Gen- 
eral Electric  Company  as  to  type  of  lamp,  and  the  said  Citizens' 
Electric  Illuminating  Company  as  to  the  street  lighting  contract ;" 
and  yet  at  the  hearing  before  the  Commission  the  protestant  in- 
troduced evidence  to  the  eifect  that  no  ''reasonable  or  sane  man 
would  undertake  to  erect  a  plant  such  as  that  contemplated  in 
these  specifications  and  contract  inside  of  four  months ;"  not  "tie 
himself  down  to  the  contract ;"  nor  "tackle  it  if  he  ever  had  any 
experience  with  doing  it  before." 

Municipal  authorities  in  the  purchasing  of  supplies  or  awarding 
of  contracts,  are  required  by  statute  to  follow  certain  general 
methods  of  procedure;  and  they  are  expected  and  allowed  to 
reasonably  exercise  discretionary  powers  in  deciding  upon  the 
final  actions  to  be  taken.  When  determining  matters  that  require 
public  notice,  consideration  in  open  regular  meetings,  and  if  com- 
petition be  involved,  the  certainty  of  unsuccessful  bidders  calling 
attention  to  the  actions  taken,  such  municipal  authorities  will  act 
only  after  giving  due  consideration  to  the  many  circumstances  sur- 
rounding each  case,  and  in  their  judgment  for  the  best  interests 
of  the  municipality. 

Preliminary  to  awarding  a  contract  for  the  lighting  of  the 
streets  of  Pittston,  its  council  had  to  consider,  ♦  ♦  ♦ 
the  effect  that  the  length  of  term  of  contract  would  have  upon  the 
price  for  lights;  *  *  *  what  type  and  distribution  of  lamp  in 
its  community  would  prove  most  satisfactory ;  ♦  ♦  ♦  what  time 
should  be  fixed  for  receiving,  opening  and  acting  upon  proposals ; 
*  *  *  should  any  contract  be  awarded  to  a  conq>any  without  a 
plant  in  operation;  if  so,  could  light  be  secured  and  how,  from 
date  of  the  award  of  the  contract  until  a  new  company  be  pre- 
pared to  render  service,  and  how  long  time  should  be  fixed  for 
the  installation  of  a  new  plant;  ♦  *  *  how  much  diflference 
would  be  justifiable  in  prices  between  a  company  having  an  operat- 
ing plant  and  a  company  without  such  a  plant ;  *  ♦  *  and  if  a 
new  company  be  awarded  the  contract,  what  advantages  would 
result  and  what  would  be  the  probability  of  continued  competi- 
tion;   *  *  *    etc. 
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The  council  of  Pittston  evidently  considered  the  various  phases 
of  the  question  before  it,  as  is  shown  by  its  ordinances  and  by  the 
testimony  at  the  hearing,  and  it  is  entitled  to  reasonable  discre- 
tion in  reaching  its  decision. 

In  the  contract  under  consideration,  the  type  of  lamp  specified 
will  give  satisfactory  service,  and  is  one  of  several  types  of  mod- 
em lamps  that  are  in  general  use  and  giving  satisfactory  service 
in  many  cities ;  the  prices  named  are  reasonable,  although  not  the 
lowest  of  the  proposals  received ;  the  service  will  be  continuous ; 
the  proceedings  of  council  were  open  and  public,  and  we  think 
that  the  discretion  vested  in  council  and  mayor  were  exercised  in 
a  reasonable  manner  in  awarding  and  executing  the  said  contract. 

Testimony  was  given  that  the  Citizens'  Electric  Illuminating 
Company  had  been  operating  in  Pittston  since  1898;  that  there 
were  never  any  complaints  as  to  the  character  of  the  service  ren- 
dered or  the  rates  charged  by  it ;  that  it  had  been  furnishing  cur- 
rent to  light  the  streets  for  many  years,  and  since  the  expiration 
of  its  last  contract  therefor  in  August,  191 1,  without  any  formal 
contract;  that  the  specifications  were  prepared  by  K.  J,  Ross, 
president  of  the  company  now  furnishing  the  light,  and  submitted 
by  him  to  council;  but  no  evidence  was  presented  to  show  that 
the  type  of  lamp  specified  by  the  city  is  improper  or  will  not  prove 
satisfactory. 

It  is  therefore  the  opinion  of  the  Commission  that  the  approval 
of  the  contract  is  necessary  and  proper  for  the  service,  accommo- 
dation, convenience  and  safety  of  the  public,  and  a  Certificate  of 
Public  Convenience  will  Issue  accordingly. 

Order. 

This  case  being  at  issue  upon  petition  and  protest,  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  submitted  and  filed 
of  record  a  report  containing  its  findings  of  facts  and  conclusions, 
which  said  report  is  hereby  referred  to  and  made  a  part  hereof. 

Now,  to  wit:  July  21,  1914,  it  is  ordered,  that  a  Certificate  of 
Public  Convenience  be  issued  evidencing  the  Commission's  ap- 
proval of  the  contract  between  the  city  of  Pittston  and  the  Citi- 
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zens'  Electric  Illuminating  Company  for  the  lighting  of  the  streets 
of  said  city  for  a  period  of  ten  years. 

By  the  Commission, 
F.  M.  Wauuce,  Acting  Chairman. 

Appucation  of  thk  Gappney  &  James  Crrv  Raii^road  Com- 
pany. 

In  the  Matter  of  the  Proposed  Crossings  of  the  Gaffney  &  James 
City  Railroad  Company  over  the  Tracks  of  the  Kane  &  Elk 
Railroad,  near  Gaffney, 

Grade  crossings — Approval  of— Public  safety. 

The  petitioner,  the  Gaffney  &  James  City  Railroad  Company,  asks  for  a 
Certificate  of  Public  Convenience  approving  three  grade  crossings  to  be 
made  by  its  tracks  over  the  tracks  of  the  Kane  &  Elk  Railroad. 

The  proposed  line  of  the  petitioner  will  effect  a  connection  between  the 
plant  of  the  American'  Plate  Glass  Company  and  the  B.  &  O.  Railroad 
system,  and  will  afford  passengers  and  freight  in  the  vicinity  of  this  plant 
certain  accommodations  not  now  enjoyed.  The  proposed  line  is  the  only 
practicable  route  by  which  the  petitioner  can  enter  the  desired  territory. 
None  of  the  crossings  will,  be  main  line  crossings  and  no  fast  trains  will 
be  run  over  the  tracks  at  such  crossings. 

Held:  The  Certificate  of  Public  Convenience  should  issue  upon  certain 
conditions,  herein  prescribed,  relative  to  the  construction  and  operation  of 
said  crossings,  which  will  insure  the  safety  and  protect  the  interests  of 
the  public. 

Application  Docket  No.  126. 

Sumbitted  May  20,  1914.  Decided  August  5,  1914. 

Report  and  Order  of  the  Commission. 

Commissioner  Wright: 

There  was  a  hearing  and  there  was  also  a  re-hearing  before  the 
Commission  upon  an  application  for  a  Certificate  of  Public  Con- 
venience, approving  the  construction  of  the  proposed  crossings  in 
this  case.  The  Commission  also  caused  an  examination  to  be 
made  upon  the  ground  by  its  chief  engineer  and  the  investigator 
of  accidents. 

The  Commission  has  given  careful  consideration  to  the  matter 
and  it  appears  that  Kane  is  a  thriving,  industrial  municipality  of 
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about  7,000  inhabitants,  located  on  the  Philadelphia  and  Erie  Di- 
vision of  the  Pennsylvania  Railroad  system,  in  Wetmore  Town- 
ship, southwestern  comer  of  McKcan  County.  The  Pittsburgh 
and  Western  Railroad,  operated  by  the  Baltimore  and  Ohio  Rail- 
road Company,  passes  through  said  township  and  just  west  of 
Kane  Borough,  being  a  part  of  the  line  from  Mt.  Jewett  to  Pitts- 
burgh. A  spur  has  been  run  into  the  borough  and  here  is  main- 
tained a  passenger  station,  freight  yards,  repair  shops  and  other 
terminal  facilities.  About  four  miles  south  of  Kane,  on  the  said 
P.  &  W.  Railroad,  in  Jones  Township,  Elk  County,  there  is  a 
little  settlement  at  a  pumping  station  on  an  oil  pipe  line,  and  a 
flag  station  known  as  Gaffney.  About  a  mile  north  of  this  station 
is  the  point  of  beginning  of  the  Ga£fney  and  James  City  Railroad. 
From  this  point  it  extends  in  a  general  southwesterly  direction 
into  Highland  Township,  Elk  County,  a  total  distance  of  about 
8,600  feet  to  the  plant  of  the  American  Plate  Glass  Company. 

The  entire  territory  under  consideration  is  sparsely  populated 
and  mostly  covered  with  a  second  growth  of  wood  with  much 
scrub.  Now  and  then  there  are  patches  of  open,  cultivated  land. 
Eis^t  years  ago,  the  American  Plate  Glass  Company  came  into 
this  rural  district,  cleared  the  ground  and  erected  at  a  cost  of 
about  two  and  a  half  million  dollars,  a  modem  plate  glass  plant 
and  at  a  distance  of  a  third  of  a  mile  or  more  beyond,  to  the  west, 
buih  seventy-five  dwellings  for  occupancy  by  its  employees.  This 
village  is  known  as  James  City  and  it  has  to-day  about  400  inhab- 
itants. All  of  the  men  living  here  are  employed  at  the  glass  plant ; 
the  remainder  of  the  500  employees  reside  in  Kane  chiefly,  and 
they  are  transported  back  and  forth  in  various  ways,  but  prin- 
cipally by  the  Kane  and  Elk  Railroad,  a  local  line  operating  be- 
tween McKinley,  in  Highland  Township,  and  a  point  in  the  sub- 
urbs of  Kane  Borough.  This  local  railroad  is  reported  to  be  sub- 
sidiary to  the  Pennsylvania  system.  At  the  present  time,  it  is  the 
only  means  available  for  the  bringing  in  of  raw  material  to  the 
glass  plant  and  for  the  shipment  therefrom  of  the  finished  product. 

For  the  better  accommodation  of  the  public  in  James  City  and 
for  the  transaction  of  the  business  of  the  American  Plate  Glass 
Cotapany,  three  or  four  years  ago,  the  GaflFney  and  James  City 
Railroad  Company  was  incorporated  and  began,  in  191 1,  to  lay 
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standard  gauge  track  from  the  said  point  near  Gaffney  station 
to  the  glass  plant  and  James  City,  whereupon  the  Kane  and  Elk 
Railroad  Company  proceeded  by  l^al  and  other  means  to  obstruct 
and  prevent  the  construction  of  the  proposed  competitive  line. 
When  this  new  line  is  completed  and  put  in  operation,  it  will  land 
James  City  passengers  in  the  heart  of  Kane  Borough  and  estab- 
lish a  connection  to  all  of  the  lines  of  the  Baltimore  and  Ohio 
system,  facilities  which  will  undoubtedly  be  availed  of. 

The  main  line  of  the  Kane  and  Elk  Railroad  Company  docs  not 
reach  the  glass  plant.  It  lies  to  the  northwest  in  a  valley  about 
one-half  mile  distant.  From  it  the  said  railroad  company  has 
built  a  switch-back  lip  the  hillside  with  connections  to  the  Ameri- 
can Plate  Glass  Company  plant.  This  switch-back  in  places  has 
a  four  per  cent,  grade  or  more  and  in  order  to  operate  such  a 
steep  grade  a  geared-wheel  locomotive  is  used.  This  switch-back 
terminates  about  200  feet  east  of  a  public  road  and  about  1,200 
feet  east  of  the  buildings  of  the  glass  plant.  Just  west  of  the 
public  road  there  is  a  "Y"  siding  extending  southerly  paralleling 
the  highway  for  several  feet  where  it  ends.  Some  of  the  rails  on 
this  siding  have  been  taken  up  and  it  is  not  used  as  intended  as 
a  part  of  a  "Y"  into  the  yard  of  the  glass  plant 

West  of  this  siding  and  leading  off  the  main  switch-back  of 
the  Kane  and  Elk  Railroad  Company,  there  is  a  branch  about  6cx> 
feet  in  length  that  runs  into  the  finishing  department  of  the  glass 
plant.  Two  hundred  feet  further  west  there  is  a  parallel  branch 
which  runs  into  the  raw  material  department  of  the  glass  plant. 
These  two  branches,  which  for  convenience  have  been  denomi- 
nated (a)  and  (b)  respectively,  are  owned  by  the  railroad  com- 
pany up  to  the  property  line  of  the  plate  glass  company,  which 
line  is  about  thirty  feet  from  the  end  of  the  buildings.  Beyond 
this  line  the  tracks  in  the  works  are  owned  by  the  glass  company  ; 
so  that  what  to  the  observer  appears  to  be  the  switching  yard  of 
the  glass  plant  is  owned  and  belongs  wholly  to  the  Kane  and  Elk 
Railroad  Company,  or  individuals  connected  therewith. 

The  track  of  the  Gaffney  and  James  City  Railroad  Company 
is  laid  to  and  across  the  public  road  that  is  now  crossed  at  grade 
by  the  main  switch-back  of  the  Kane  and  Elk  Railroad  Company 
and  terminates  about  150  feet  westerly  of  said  highway,  and  in 
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order  to  reach  the  glass  plant  the  track  of  the  Gaffney  and  James 
City  Railroad  Company  must  be  extended  at  grade  across  the 
siding^  hereinbefore  mentioned,  of  the  Kane  and  Elk  Railroad 
CcMnpany.  It  is  about  700  feet  from  this  proposed  railroad  cross- 
ing to  the  glass  plant,  and  immediately  west  of  this  proposed  cross- 
ing the  track  of  the  Gaffney  and  James  City  Railroad  Company 
will  branch.  One  branch  will  extend  at  grade  across  the  (a) 
branch  of  the  Kane  and  Elk  Railroad  Company  and  lead  into  the 
raw  material  department  of  the  plant ;  the  other  branch  will  also 
extend  across  the  said  (a)  branch  of  the  Kane  and  Elk  Railroad 
Company  and  lead  into  the  shipping  department  of  the  plant. 
Hence,  there  will  be  three  crossings  at  grade  by  the  proposed 
tracks  of  the  Gaffney  and  James  City  Railroad  of  the  existing 
tracks  of  the  Kane  and  Elk  Railroad  and  these  three  crossings  at 
grade  will  be,  in  what  may  be  considered,  the  switching  yard  at 
the  American  Plate  Glass  Company  Works.  It  would  not  be 
practicable  for  the  petitioner  to  enter  the  receiving  or  shipping 
departments  of  the  said  glass  company  in  any  other  way  than  at 
the  points  proposed  and  by  the  grade  crossings  proposed.  Any 
other  arrangement  would  require  a  re-building  of  the  plant.  In 
a  switching  yard  there  has  to  be  cross-overs  and  connections  at 
grade.  In  the  switching  yard  in  question,  part  of  which  is  on 
land  owned  by  the  glass  company  and  part  on  land  owned  by 
the  Kane  and  Elk  Railroad  Company  or  individuals  concerned 
in  said  railroad  company,  the  connections  at  grade  must  be  at 
the  existing  tracks  entering  the  works.  Either  one  of  the  two 
railroad  companies  must  deliver  or  take  cars  that  have  passed  or 
are  to  be  passed  over  their  respective  lines,  at  these  points  and  at 
the  same  grade.  Therefore,  beyond  the  plant  there  must  nec- 
essarily be  crossings  at  grade  within  the  limits  of  the  switching 
yard. 

The  petitioner  states  that  the  number  of  trains  to  be  run  over 
the  proposed  line  will  not  in  its  opinion  exceed  three  daily.  The 
fact  is  emphasized  that  the  proposed  crossings  of  the  tracks  of 
the  Kane  and  Elk  Railroad  by  the  tracks  of  the  Gaffney  and 
James  City  Railroad  will  not  be  main  line  crossings.  No  fast 
trains  will  enr  be  run  over  the  tracks  at  such  crossings  and  pas- 
senger service  will  not  be  afforded  at  or  in  the  vicinity  of  said 
crossings,  it  being  a  terminal  point  for  both  railroads.    The  move- 
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ment  of  cars  over  the  said  crossings  and  along  the  said  switches 
of  both  railroads  in  the  yard  and  into  and  out  of  the  glass  plant, 
will  be  for  freight  traffic  only. 

The  Commission,  as  a  result  of  its  investigations  and  consid- 
eration of  the  application  as  required  by  law  and  having  in  mind 
the  public  interest  and  safety,  will  order  certain  modifications  in 
the  submitted  plans  and  specifications  for  the  construction  of  the 
said  three  crossings,  which  modifications  are  set  forth  in  the  Cer- 
tificate of  Public  Convenience,  with  the  revised  plan  thereto  at- 
tached. The  Certificate  of  Public  Convenience  will  be  issued  sub- 
ject to  the  following  conditions,  relative  to  the  construction  and 
operation  of  the  three  proposed  grade  crossings: 

1.  The  Gaffney  and  James  City  Railroad  Company  shall  con- 
struct and  maintain  the  crossings  at  grade  at  points  marked 
A,  B  and  C,  on  the  plan  entitled  "Gaffney  and  James  City 
Railroad  Company  Plan,  showing  crossings  over  side-tracks 
of  the  Kane  and  Elk  Railroad  Company,  as  modified  and 
amended  by  The  Public  Service  Commission,  August  5, 
1914;  scale,  one  inch  equals  forty  feet,  and  on  file  in  the 
office  of  the  Commission,  the  form  of  construction  to  be 
that  of  standard  railroad  crossings. 

2.  The  Gaffney  and  James  City  Railroad  Company  shall  con- 
struct and  maintain  one  hand-operated  semaphore  on  its  own 
right-of-way,  but  in  the  vicinity  of  crossing  "A,"  reference 
being  made  to  the  plan  mentioned  in  the  preceding  condition. 
The  object  of  this  is  to  provide  a  distance  signal  so  that  the 
Kane  and  Elk  Railroad  movement  of  cars  into  the  yards 
shall  not  be  made  when  the  target  is  set  against  it  or  vice 
versa.  Therefore,  the  said  Gaffney  and  James  city  Railroad 
Company  shall  make  suitable  arrangements  with  and  permit 
the  Kane  and  Elk  Railroad  Company  to  jointly  operate  the 
said  hand  semaphore. 

3.  And  subject  to  the  further  condition,  that  if  at  any  time  in 
the  opinion  of  The  Public  Service  Commission  the  public 
convenience  or  safety  requires  any  additional  precautions 
or  any  changes  to  be  made  at  or  in  the  vicinity  of  the  said 
crossings,  hereby  or  herein  approved,  then  upon  order  so  to 
do  by  The  Public  Service  Commission,  the  Gaffney  and 
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James  City  Railroad  G>inpany  shall  forthwith  proceed  to 
execute  such  order  or  orders. 

Ord8s« 

This  case  being  at  issue  upon  petition  $ind  protest,  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  submitted  and 
filed  of  record  a  report  containing  its  findings  of  facts  and  con- 
clusions, which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

Now,  to  wit,  August  5,  191 4,  it  is  ordered  that  a  Certificate  of 
Public  Convenience  be  issued,  evidencing  the  Commission's  ap- 
proval of  the  proposed  crossings  of  the  Gaffney  and  James  City 
Railroad  Company  over  the  tracks  of  the  Kane  and  Elk  Railroad 
Company  near  Gaffney,  subject  to  the  conditions  specified  in  the 
report  of  the  Commission  filed  herewith. 

By  the  Commission, 
FkANK  M.  Wali^ace,  Acting  Chairman. 

Edward  J.  Meter  v.  Metropoutan  Ei*Ectric  Company. 
Electric  service — Installation  of  meters — Reasonable  rules. 

The  complainant  operates  within  his  home  a  motor  in  connection  with 
an  X-ray  machine.  He  complains  that  the  respondent  company  has  re- 
quired the  installation  of  two  meters,  one  to  measure  the  current  used  by 
said  motor,  and  one  to  measure  the  current  used  for  lighting.  The  tes- 
timony shows  that  the  respondent  has  established  different  rates  for  each 
of  these  services,  and  fails  to  show  that  the  said  rates  are  unjust  or  un- 
reasonable. 

Held:   The  complaint  should  be  dismissed. 

Complaint  Docket  No.  246 
Report  and  Order  of  the  Commission. 
Submitted  June  30,  1914.  Decided  September  i,  1914. 

Commissioner  Tone: 
On  June  30,  1914,  Edward  J.  Meter,  of  the  city  of  Reading, 
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made  a  complaint  to  the  Commission  that  under  the  practices  of 
the  Metropolitan  Electric  Company  he  was  compelled  to  install 
at  his  place  of  business  in  said  city  two  meters  to  measure  the 
electric  current  used  by  him  in  the  premises  and  to  enter  into  two 
contracts, — one  known  as  a  power  contract  and  the  other  as  a 
light  contract,  the  minimum  rate  under  each  contract  being  dif- 
ferent. 

At  the  hearing  it  appeared  that  the  complainant  was  using  the 
current  furnished  by  the  respondent  for  two  purposes,  to  wit,  for 
lighting  his  house  and  for  operating  a  motor  used  in  connection 
with  an  X-ray  machine.  The  respondent  insisted  that  under  the 
tariffs  and  rules  and  regulations  filed  by  it  with  the  Commission, 
and  posted  according  to  law,  the  complainant  was  required  to  in- 
stall two  meters — one  to  be  used  for  measuring  the  current  con- 
sumed in  lighting  the  house  and  the  other  for  measuring  the  cur- 
rent consumed  in  operating  the  motor.  The  testimony  of  the  wit- 
nesses produced  and  an  examination  of  the  schedules  and  tariffs 
of  the  company  on  file  show  that  the  respondent  has  established 
separate  rates  for  each  of  the  services  mentioned,  and  there  was 
no  testimony  produced  to  show  that  the  rates  established  are  not 
just  and  reasonable. 

It  appearing  to  the  Commission  therefore  that  the  rates  and 
practices  of  the  respondent  in  this  instance  are  just  and  reason- 
able, it  is  hereby  directed  that  an  order  be  entered  dismissing  the 
complaint  in  this  case. 

Order. 

This  case  being  at  issue  on  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  September  i,  1914,  it  is  ordered,  that  the  complaint 
in  this  proceeding  be  and  it  is  hereby  dismissed. 

By  the  Commission, 
FkANK  M.  Wallace,  Acting  Chcnrtnan, 
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John  A.  Ernst,  et  al.,  v.  Glensid£  Water  Co. 
Water  company — Inadequate  and  impure  supply — Excessive  rates. 

Complaioants  alleged  that  the  rates  and  service  of  the  respondent  com- 
pany have  been  unsatisfactory  in  that  (i)  the  supply  of  water  has  been 
inadequate,  (2)  that  the  water  furnished  was  unclean,  and  (3)  that  the 
rates  charged  were  excessive. 

The  testimony  (i)  shows  that  the  inadequacy  of  the  supply  has  occurred 
upon  a  few  occasions  only,  and  was  caused  by  a  defect  in  the  plant,  which 
can  be  easily  remedied,  (a)  did  not  support  the  allegation  that  the  water 
was  impure,  and  (3)  showed  that,  although  the  rates  charged  were  higher 
than  those  in  a  large  city  nearby,  the  company  has  been  operating  at  a  loss, 
has  not  paid  its  officers  and  operators  any  salaries,  and  has  but  few  cus- 
tomers, being  located  in  a  small  community. 

Held:  (i)  That  snch  improvemenU  in  the  plant  be  made  as  to  insure 
an  adequate  supply  of  water  at  all  times. 

(a)  That  the  rates  charged  are  reasonable.  The  fact  that  the  rates  are 
lower  in  a  large  community  nearby  does  not  prove  that  the  higher  rates 
charged  in  this  smaU  community  are  unreasonable. 

CoMPuiiNT  Docket,  No.  205,  1914. 
Report  and  Order  of  the  Commission. 
Submitted  May  14,  1914.  Decided  August  18,  1914. 

Commissioner  Brecht: 

Glenside  is  a  small  village  lying  directly  across  the  Schuylkill 
river  from  the  City  of  Reading,  and  is  connected  with  the  latter 
by  an  iron  bridge.  It  contains  eighty  odd  houses,  but  has  no  pub- 
lic buildings,  manufactories,  or  warehouses  within  its  borders. 
The  village  is  therefore,  wholly  a  residential  community. 

The  people  of  Glenside  have  been  furnished  with  water  for 
domestic  and  other  incidental  consumption  by  the  Glenside  Water 
Company,  a  corporation  which  was  chartered  in  November,  1902. 
In  the  month  of  May  following,  the  water  company  aforesaid  en- 
tered into  a  contract  with  the  City  of  Reading  to  supply  the  water 
which  the  said  company  expected  to  deliver  to  the  consumers  of 
Glenside  when  it  commenced  operations.  In  February,  1904,  the 
Glenside  Water  Company  began  to  supply  the  citizens  of  Glenside 
with  water  and  continued  the  service  until  August  i,  191 1,  when 
the  city  was  enjoined  from  selling  water  thereafter  to  consumers 
outside  of  the  city  limits. 
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When  the  injunction  was  served  upon  the  Glenside  Water  Com- 
pany, it  began  to  look  around  for  another  source  from  which  to 
obtain  its  supply  of  water.  Tulpehocken  creek  is  flowing  along 
the  border  of  the  village  but  as  its  water  Was  used  for  power  pur- 
poses, the  company  could  not  obtain  water  from  that  source  with- 
out being  "held  for  damages  for  diverting  the  water."  To  take 
the  water  from  the  Schuylkill  river  it  was  necessary  to  construct 
a  filtration  plant  and  power  house,  and  the  cost  of  erecting  stx:h  a 
plant  equipment  adequate  in  all  respects  would  be  so  great,  as  was 
found  from  an  estimate,  submitted  to  the  company  that  it  would 
make  the  rates  to  consumers  in  a  small  community  like  Glenside 
prohibitive,  and  water  had  therefore  to  be  obtained  from  some 
other  source.  Accordingly,  in  August,  191 1,  the  company  entered 
into  arrangements  to  have  an  artesian  well  drilled,  and  after  two 
years'  drilling  water  was  obtained  at  a  depth  of  410  feet  On  the 
i6th  of  June,  1913,  the  company  began  to  supply  the  community  of 
Glenside  with  water  from  the  artesian  well  by  means  of  a  pump 
and  standpipe. 

In  the  complaint  now  pending  against  the  Glenside  Water  Com- 
pany on  behalf  of  the  citizens  of  Glenside  it  is  alleged  (i)  that 
"the  supply  of  water  now  furnished  by  the  company  is  inadequate 
and  insufficient ;"  that  "the  complainants  were  and  are  unable  to 
get  a  sufficient  supply  of  water,  especially  on  the  second  story  of 
their  houses,  on  account  of  the  low  and  insufficient  pressure;" 
(2)  that  "the  water  furnished  is  not  clean,  but  full  of  grit  and 
sand,  causing  the  pipes  and  especially  the  water  backs  in  the 
kitchen  stoves  to  clog  up,  causing  grave  danger  from  explosions 
.  .  .  "  (3)  ^^^  "the  rates  charged  by  the  defendant  company 
are  excessive  and  exhorbitant." 

(i)  With  respect  to  the  charge  that  the  supply  of  water  now 
furnished  to  the  people  of  Glenside  is  insufficient  in  quantity :  It 
was  admitted  by  complainant  that  there  would  be  "plenty  of 
water"  if  the  standpipe  were  kept  filled.  No  testimony  was  of- 
fered to  show  that  the  capacity  of  the  pump  in  use  is  not  adequate 
to  keep  the  standpipe  full  of  water,  and  thus  meet  all  of  the  re- 
quirements of  the  consumers.  The  testimony  submitted  by  the 
president  of  the  Berks  Engineering  Company,  who  originally  in- 
stalled the  pump,  sets  forth  that  "the  pump  as  it  works  to-day 
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has  a  capacity  of  34,312  gallons  in  twenty-four  hours,  or  2,263 
gallons  per  hour."  and  that  the  pump  can  be  adjusted  to  supply 
10,000  gallons  per  hour. 

As  to  the  insufficient  supply  of  water,  especially  on  the  second 
story  of  the  houses,  a  number  of  witnesses  testified  that  on  or 
about  February  9th  and  13th  last,  and  on  three  or  four  days 
throughout  the  month  of  March,  no  water  could  be  drawn  in  most 
instances  during  the  greater  part  of  the  day.  One  of  the  wit- 
nesses testified  that  he  also  had  the  same  trouble  on  the  z6th  and 
20th  of  June,  and  found  that  the  gauge  on  the  standpipe  at  that 
time  indicated  that  there  were  only  twenty-two  and  a  half  feet  of 
water  in  the  pipe.  In  reply  to  question  of  counsel :  "Does  this 
frequently  happen?*'  witness  answered  "i6th  and  20th  of  June." 

From  the  testimony  offered  by  complainant  at  the  hearing,  it 
appears  that  the  trouble  experienced  t^  the  citizens  of  Glenside 
in  not  getting  an  adequate  supply  of  water  was  confined  very 
largely  to  the  three  or  four  days  each  in  March  and  February  last. 
A  few  families  living  on  the  more  elevated  sections  of  the  village 
also  had  a  shortage  in  the  water  supply  on  the  second  story  of 
their  houses  on  a  few  other  occasions.  But  no  specific  dates  were 
given  or  particulars  cited  when  there  was  an  inadequacy  in  the 
supply  of  water  except  on  the  three  or  four  days  in  February  and 
March,  and  on  the  i6th  and  20th  of  June  as  testified  by  one  wit- 
ness. 

Respondent  admitted  that  on  the  days  specified  in  February  and 
March  by  complainant,  the  company  was  unable  to  furnish  water 
to  its  patrons  on  account  of  trouble  in  the  pumping  machinery 
caused  by  the  freezing  of  the  automatic  device  which  is  used  in 
starting  and  stopping  the  pump.  This  device  is  connected  with  a 
pressure  gauge,  and  when  the  water  reaches  within  three  feet  of 
the  top  of  the  standpipe,  the  circuit  is  cut  out  and  the  pump 
stopped  automatically;  and  when  the  level  of  the  water  in  the 
tank  has  fallen  ten  feet,  the  circuit  is  again  established  and  the 
pump  started.  Under  this  method  of  operating  the  flow  of  water 
from  the  weU,  there  are  sixty-seven  feet  of  water  in  the  standpipe 
when  the  pump  is  stopped,  and  ten  feet  less,  or  fifty-seven  feet 
of  water  in  the  pipe  when  the  pump  is  started  again.  But  as  the 
pipe  leading  from  the  automatic  device  to  the  gauge  is  only  a 
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quarter  inch  pipe  it  froze  quickly  "a  number  of  times  before  it 
was  discovered,"  and  consequently,  the  pump  not  being  started, 
the  water  would  reach  a  low  level  in  the  standpipe  and  interfere 
more  or  less  with  the  distribution  of  water  to  the  consumers. 

The  type  of  device  now  in  use  was  recommended  to  the  com- 
pany and  installed  under  the  contract  of  constructing  the  plant, 
but  since  it  has  been  found  to  be  unsatisfactory  in  freezing 
weather,  instructions  have  been  given  by  respondent  to  dispense 
with  the  small  pipe,  and  install  an  automatic  that  will  connect 
directly  with  the  pressure  gauge,  and  thus  eliminate  the  trouble 
experienced  last  winter  during  the  extreme  cold. 

As  to  the  character  of  the  plant  of  the  Glenside  Water  Com- 
pany, the  following  evidence  was  given  by  the  chief  engineer  of 
the  Bureau  of  Water  of  the  city  of  Reading : 

Q.  Have  you  made  an  examination  of  their  plant  since  that 
time? 

A.  Yes  sir. 

Q.  When? 

A.  Since  the  pump  has  been  erected. 

Q.  What  have  you  to  say  as  to  their  method  of  supplying  water 
to  their  consumers? 

A.  It  seems  to  be  up  to  date. 

Q,  The  method  of  pumping,  the  automatic  device  and  stand- 
pipe,  will  you  state  whether  in  your  opinion  as  a  hydraulic 
expert,  it  is  sufficient  for  the  people  of  Glenside  at  this  time? 

A.  It  is. 

(2)  With  respect  to  the  "grit  and  sand"  found  in  the  water 
and  the  danger  of  explosion  due  to  pipes  and  waterbacks  becom- 
ing clogged  therefrom:  A  sample  of  water  and  several  samples 
of  "grit  and  sand"  were  offered  in  evidence  by  the  complainant 
to  substantiate  this  charge.  It  developed  that  the  person  who  ob- 
tained the  sample  of  water  was  not  present  to  testify  as  to  where 
or  when  he  procured  the  water.  The  samples  of  "grit  and  sand" 
offered  in  evidence  were  taken  out  of  water  backs  in  kitchen 
stoves,  and  had  the  appearance  of  the  usual  limestone  scale  found 
adhering  to  the  sides  and  bottom  of  vessels  used  some  length  of 
time  for  the  purpose  of  heating  limestone  water. 

As  the  present  water  supply  was  installed  not  more  than  a  year 
before  the  samples  offered  in  evidence  were  secured,  it  is  difficult 
to  understand  how  a  hard  gritty  shell  a  quarter  of  an  inch  or  more 


Digitized  by  CjOOQ  IC 


I9I4  CORPORATION  REPORTER.  ia3 

in  thickness  could  be  deposited  on  the  lining  of  a  water  back  in 
so  short  an  interval  of  time.  If  however  the  substance  taken 
from  the  water  backs  is  "grit  and  sand,"  and  not  the  ordinary 
scale  deposit  found  in  vessels  when  limestone  water  is  heated,  it 
would  not  necessarily  follow  that  the  said  material  was  found  in 
the  water  pumped  in  the  past  year  from  the  artesian  well  410 
feet  deep,  and  distributed  by  gravity  from  a  standpipe,  but  may 
be  due  to  the  water  supplied  from  the  City  of  Reading  which  was 
furnished  to  the  people  of  Glenside  during  the  ten  years  prior  to 
June  15,  1913. 

There  was  no  evidence  offered  to  show  when  the  water  backs 
from  which  the  scale  was  taken  had  last  been  examined  and 
cleaned  out.  and  therefore  as  far  as  may  be  determined  from  the 
facts  submitted  to  the  G>mmission,  the  sediment  of  "grit  and 
sand"  may  have  been  accumulating  during  the  past  five  or  ten 
years.  The  water  supplied  by  the  Glenside  Water  Company  to 
the  citizens  of  Glenside  was  examined  and  analyzed  in  January, 
191 3,  by  the  State  Board  of  Health  and  approved  by  certificate 
as  being  of  standard  purity. 

The  allegations  made  concerning  explosions  from  clewed  water 
backs  in  kitchen  stoves  were  not  supported  by  any  testimony 
founded  upon  fact,  but  seemed  to  be  based  entirely  upon  a  general 
report  to  that  effect  which  had  circulated  in  the  community. 
There  was  no  evidence  offered  to  show  where  or  when  such  ex- 
plosions occurred;  or  that  any  explosions  were  connected  with  the 
service  of  the  respondent  company.  The  facts,  therefore,  sub- 
mitted at  the  hearing  are  not  deemed  sufficient  to  hold  the  re- 
spondent company  responsible  for  the  alleged  condition  of  the 
water  now  delivered  to  the  people  of  Glenside. 

(3)  With  respect  to  the  alleged  high  and  excessive  rates 
charged :  There  were  no  facts  or  figures  offered  by  complainant 
in  support  of  this  allegation  except  the  general  statement  that  the 
rates  charged  by  the  City  of  Reading  for  similar  service  are  much 
lower  than  the  rates  at  Glenside.  But  a  mere  comparison  between 
the  rates  charged  by  a  large  municipality  like  Reading  and  the 
rates  of  a  small  community  consisting  of  about  eighty  families  is 
not  sufficient  for  the  purpose  of  arriving  at  a  just  and  equitable 
rate.    According  to  a  decision  of  the  Supreme  Court  of  Pennsyl- 
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vania,  a  town  where  the  work  of  obtaining  a  sufficient  supply  of 
water  is  difficult  and  expensive,  could  not  be  expected  to  have  as 
low  a  rate  for  its  water  service  as  another  town  even  of  the  same 
size  and  population,  where  the  procurement  of  water  is  compara- 
tively inexpensive. 

From  the  testimony  of  the  secretary  and  treasurer  of  the  Glen- 
side  Water  Company,  it  appears  that  the  receipts  of  the  company 
for  the  year  ending  June  30,  1914,  were  $1,389.08;  the  operating 
expenses  and  interest  charges  for  the  same  period  were  $1,846.34, 
leaving  a  deficit  of  $457.26.  No  salary  was  ever  paid  to  its  super- 
intendent, or  its  secretary  or  treasurer,  and  no  dividend  was  ever 
declared  or  paid  upon  its  capital  stock  of  $5,000.  The  company 
has  eighty-one  consumers,  and  carries  a  bonded  indebtedness  of 
$16,500,  on  which  interest  at  the  rate  of  5%  per  annum  is  paid. 
•  Since  there  is  no  return  on  its  investment,  but  a  deficit  of 
more  than  30%  of  its  total  receipts,  and  since  no  evidence  was 
produced  at  the  hearing  to  controvert  these  figures,  the  Commis- 
sion is  of  the  opinion  that  the  rates  charged  by  the  Glenside  Water 
Company  to  consumers  at  Glenside  are  not  excessive  or  exorbi- 
tant or  unreasonably  high. 

However  since  the  respondent  company  experienced  consider- 
able trouble  at  certain  periods  during  the  past  winter  in  furnish- 
ing its  patrons  with  an  adequate  supply  of  water,  the  commission 
will  ask  the  said  company  to  take  the  following  steps  of  precau- 
tion in  the  operation  of  its  plant  at  Glenside : 

1.  To  make  the  improvement  suggested  at  the  hearing,  in  the 
character  of  the  automatic  device  attached  to  the  standpipe, 
before  winter  opens  again. 

2.  To  send  to  this  Commission  as  soon  as  the  aforesaid  device 
has  been  installed,  a  brief  description  giving  the  principle  of 
its  construction,  including  a  statement  showing  wherein  the 
new  device  is  superior  to  the  one  now  in  use. 

3.  To  devise  some  plan  by  which  the  pipe  that  extends  across 
the  bridge  and  connects  with  the  Reading  water  plant,  and 
which  the  company  proposes  to  use  in  cases  of  emergency, 
will  be  protected  from  freezing,  so  that  it  may  be  available 
for  service  whenever  the  occasion  to  use  it  may  arise 

4.  To  flush  the  fire  plugs  at  Glenside  at  least  once  every  spring 
and  fall,  in  April  and  October  respectively. 

5.  To  notify  the  consumers  promptly  of  any  break  in  the  pump- 
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ing  machinery  or  of  any  interruption  in  the  service  that  will 
likely  cut  off  the  usual  supply  of  water  to  the  community. 
6.  To  keep  a  record  during  the  month  of  January,  1915,  which 
will  show  for  each  day  of  the  month  the  maximum  and  mini- 
mum height  of  water  in  the  standpipe,  and  forward  a  copy 
of  the  report  so  kept  to  this  Commission. 

Okder. 

This  case  being  at  issue,  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  August  18,  1914,  it  is  ordered,  that  the  complaint, 
in  so  far  as  it  relates  to  the  rates  charged  by  the  Glenside  Water 
Company,  be  and  it  is  hereby  dismissed,  and  it  is  further  ordered, 
that  the  Glenside  Water  Company  carry  out  the  improvements 
in  the  service  of  said  company  set  forth  in  the  report  attached  to 
and  made  a  part  hereof. 

By  the  Commission, 
F.  M.  Wallace,  Acting  Chairman. 


Digitized  by  CjOOQIC 


126  THE  PENNSYLVANIA  aP.CR. 

Miners  along  the  Schuylkill  &  Susquehanna  Branch  v, 
Philadelphia  &  Reading  Railway  Company. 

Docket  No.  50. 

[For  original  opinion  and  order  see  i  P.  C.  R.  99. — ^Eo.] 

Supplemental  Order  of  the  Commission. 

The  Commission  : 

Whereas,  it  appears  from  a  communication  filed  with  this  Com- 
mission by  the  Philadelphia  &  Reading  Railway  Company  that 
the  collieries  where  the  miners  from  Outwood  and  vicinity  are 
employed  "are  now  working  only  a  few  days  a  week,"  and  that 
on  days  when  the  mines  are  closed,  the  evening  train  installed  by 
order  of  The  Public  Service  Commission  under  date  of  March  6, 
1 914,  for  the  benefit  of  the  miners  from  Outwood  and  vicinity, 
is  carrying,  according  to  a  record  kept  by  the  railway  "company 
from  June  nth  to  July  17th,  "on  the  average  only  three  passen- 
gers daily"  from  Pine  Grove  to  Outwood,  and  no  passengers  on 
the  return  trip  from  Outwood  to  Pine  Grove,  therefore,  the  re- 
quest of  the  railway  company  to  be  given  permission  to  discon- 
tinue the  aforesaid  train  between  Pine  Grove  and  Outwood  on 
the  days  when  the  mines  are  closed  is  granted,  and  authority 
hereby  given  to  the  Philadelphia  &  Reading  Railway  Company 
to  put  the  same  into  effect. 

Frank  M.  Wallace, 

Acting  Chairman, 

In  re  Free  Transportation  o?  Officers  of  Municipality. 

In  reply  to  an  inquiry  made  by  the  Trenton,  Bristol  and  Phila- 
delphia Street  Railway  Company  of  Philadelphia,  the  Commis- 
sion advised,  under  date  of  September  15,  1914,  that  the  allow- 
ance of  free  transportation  to  municipal  officers  on  the  occasion  of 
a  large  municipal  celebration  was  forbidden  by  the  Constitution 
of  the  State  and  by  the  provisions  of  The  Public  Service  Com- 
pany Law. 
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In  re  Us£  of  STRfiETs  OP  Municipality  by  Street  Railway. 

S.  H.  Mountney,  general  manager  of  the  Slate  Belt  Electric 
Street  Railway,  recently  complained  that  the  action  of  the  bor- 
ough of  Pen  Argyl  in  refusing  to  permit  cars  to  stand  on  tracks 
at  terminal  points  frequently  resulted  in  patrons  missing  desired 
connections.  The  Commission  in  dismissing  the  complaint  wrote 
in  part  as  follows : 

"Speaking  generally,  this  Commission  would  have  no  authority 
under  the  act  of  assembly  to  issue  any  orders  against  boroughs, 
since  they  are  not  public  service  companies,  within  the  meaning 
of  The  Public  Service  Company  Law.  Such  boroughs  are  vested 
with  certain  authority  over  the  use  and  occupation  of  the  streets 
and  highways  within  their  territorial  limits,  and  for  an  abuse  of 
such  authority,  unwarrantably  interfering  with  the  performance 
of  the  railway's  duty  as  a  public  service  company,  the  company 
would  have  an  appropriate  remedy  in  the  courts." 
Harrisburg,  Pa.,  August  2J,  1914. 

In  re  Allowance  op  Discount  AinrER  Expiration  ot  Discount 

Period. 

In  reply  to  an  inquiry  made  by  the  Pressed  Steel  Car  Com- 
pany of  Pittsburgh,  the  Commission  advised,  under  date  of  Sep- 
tember I,  1914,  that  the  allowance  of  a  discount  to  a  patron  of  a 
natural  gas  company,  after  the  expiration  of  the  period  established 
for  the  allowance  of  such  discount  as  set  forth  in  the  rules  of  the 
gas  company  on  file  with  the  Commission,  is  a  discrimination,  and 
is  forbidden  by  The  Public  Service  Company  Law. 
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COUNTY  COURT  OPINIONS. 

Commonwealth  v.  Thk  Tonopah  &  Goii>PiEU)  R.  R.  Co. 

Tax  on  corporate  loans — Foreign  corporation — "Doing  business 
in  this  Commonwealth" — Non-resident  treasurer — Act  of 
June  30, 1885,  P'  L.  193. 

The  defendant  railroad  corporation,  incorporated  in  Nevada,  operating 
a  railroad  there,  and  having  its  principal  office  for  the  transaction  of  its 
business  there,  also  maintained  an  office  in  Philadelphia  for  the  conveni- 
ence of  its  directors  and  its  secretary.  At  this  office  the  directors  held 
meetings,  received  reports  and  information  concerning  the  operation  and 
condition  of  the  property,  but  took  no  action  resulting  in  the  transaction 
of  business  with  the  citizens  of  Pennsylvania.  The  secretary  of  the  de- 
fendant corporation  was  the  only  officer  resident  within  the  State. 

The  auditor  general  and  state  treasurer  settled  a  tax  upon  the  indebted- 
ness of  the  corporation  on  the  ground  that  it  was  "doing  business  in  this 
Commonwealth." 

Held:  1.  "Doing  business  in  this  Commonwealth,"  within  the  meaning 
of  the  revenue  laws,  is  to  be  interpreted  to  mean  the  employment  or  in- 
vestment of  capital  or  the  use  of  property  in  the  State,  by  a  corporation 
in  furtherance  of  its  corporate  purposes. 

2.  Though  the  directors  met  here  and  gave  directions  for  the  operation 
of  the  railroad,  the  actual  operation  took  place  in  Nevada,  and  its  cor- 
porate purposes  were  carried  out  there. 

3.  The  Act  of  June  30,  1885,  P.  h.  I93i  and  its  supplements,  imposing 
upon  the  treasurer  of  the  company  the  duties  of  assessing  and  collecting 
the  tax  on  loans,  have  no  operation  beyond  the  state,  do  not  extend  to 
the  non-resident  treasurer  of  this  corporation,  and  are  ineffective  to  bind 
this  defendant 

Appeal  from  settlement  of  tax  on  corporate  loans.  C.  P. 
Dauphin  County.    No.  119  Commonwealth  Docket,  191 1. 

Wm,  Af.  Hargest,  Second  Deputy  Attorney  General,  for  the 
Commonwealth. 

Olmsted  and  Stamm,  for  appellant. 

KuNKEL,  P.  J.,  Sept.  18,  1914. 

This  is  an  appeal  by  the  defendant  from  the  settlement  of  an 
account  against  it  by  the  auditor  general  and  state  treasurer  for 
the  loan  tax  for  the  year  1910.    It  has  been  sutnnitted  to  us  for 
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trial  without  a  jury.    The  facts  are  not  in  dispute  and  we  find 
them  to  be  as  follows : 

Facts. 

The  defendant  is  a  corporation  of  the  State  of  Nevada.  It  owns 
and  operates  a  railroad  in  that  state.  Its  principal  office  is  there. 
All  its  accounts  have  at  all  times  been  kept  in  that  state.  All  its 
supplies  during  the  year  1910  were  and  still  are  ordered  there  and 
the  clerical  force  of  the  company  in  that  year  was  kept  and  em- 
ployed there.  Ever3rthing  done  in  connection  with  the  actual 
operation  of  its  road  was  done  there.  However,  in  the  year  1910, 
it  rented  two  rooms  as  an  office  in  the  Bullitt  Building,  in  Phila- 
delphia, for  the  use  and  convenience  of  its  secretary,  who  lived 
in  Philadelphia,  and  also  for  the  use  of  its  directors,  the  majority 
of  whom  were  residents  or  maintained  offices  in  Pennsylvania. 
At  this  office  the  directors  held  their  meetings,  received  reports 
and  information  concerning  the  operation  and  condition  of  the 
defendant's  property  in  Nevada  and  gave  directions  in  respect  to 
the  conduct  and  operation  of  its  road  in  that  state ;  but  no  action 
was  taken  that  resulted  in  the  transaction  of  any  business  with 
citizens  of  Pennsylvania,  or  eventuated  in  business  dealings  in 
Pennsylvania  or  in  connection  with  or  concerning  any  business 
carried  on  in  this  State.  The  office  was  also  used  for  the  conve- 
nience of  the  Pennsylvania  stockholders  in  transferring  stock. 
The  defendant  had  no  property  in  this  State  except  the  office  fur- 
niture of  the  value  of  $500.  The  secretary  was  tiie  only  salaried 
cmpfoyee  in  this  State.  The  interest  on  the  indebtedness  with  re- 
spect to  which  the  tax  is  claimed  was  payable  at  the  office  of  the 
Land  Title  and  Trust  Company,  in  Philadelphia. 

On  June  5,  191 1,  the  auditor  general  and  state  treasurer  set- 
tled an  account  against  the  defendant  company  for  the  tax  on  its 
loans  or  indebtedness  of  $421,000,  amounting  after  deducting  the 
treasurer's  commission  to  $1,627.16.  From  this  account  it  duly 
appealed. 

Discussion. 

The  question  presented  is  whether  the  defendant  under  these 
facts  was  doing  business  in  the  State  of  Pennsylvania.    The  Act 
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of  June  30, 1885,  P.  L.  193,  requires  the  treasurer  of  every  private 
corporation  incorporated  under  the  laws  of  this  Commonwealth 
or  the  laws  of  any  other  state  or  the  United  States  and  "doing 
business  in  this  Commonwealth/'  to  assess  and  deduct  from  the 
interest  which  it  pays  on  its  indebtedness  owned  by  residents  of 
this  Commonwealth  the  four  mills  tax  on  such  indebtedness  (Act 
of  June  I,  1889,  P.  L.  420,  amended  by  the  Act  of  June  8,  1891, 
P.  h.  ^29),  and  to  pay  the  same  into  the  state  treasury.  Upon 
wilful  failure  or  neglect  to  perform  these  duties  the  corporation 
itself  becomes  liable  for  the  tax.  Com.  v.  Phila,  &  Reading  R.  R. 
Co.,  150  Pa.  312;  Com.  v.  Division  Canal  Co.,  123  Pa.  594;  Com. 
V.  L.  V.  R.  R.  Co.,  129  Pa.  449;  Com.  v.  L.  V.  R.  R.  Co.,  186 
Pa.  235. 

The  Commonwealth  contends  that  the  fact  that  the  directors 
of  the  defendant  company  met  in  this  State  and  here  received 
reports  and  gave  directions  with  respect  to  the  conduct  of  the  de- 
fendant's operations  in  the  state  of  Nevada  amounted  to  the  doing 
of  business  by  the  defendant  in  this  State  within  the  meaning  of 
the  Act  of  1885.  We  are  not  able  to  agree  with  this  contention. 
The  meaning  of  the  phrase  "doing  business  in  this  Common- 
wealth," as  used  in  the  State  revenue  laws,  has  been  passed  upon 
by  this  court  and  by  the  Supreme  Court  in  Com.  v.  Standard  Oil 
Co.,  loi  Pa.  119,  and  in  Com.  v.  The  Conglomerate  Mining  Co., 
reported  in  i  Dauphin  County  Reports,  p.  85.  This  phrase  is 
synonymous  with  the  phrase  "going  into  operation  in  this  State," 
or  employing  capital  or  using  property  in  this  State,  and  is  to  be 
interpreted  to  mean  the  employment  or  investment  of  capital  or 
the  use  of  property  in  the  State  by  a  corporation  in  furtherance 
of  its  corporate  purposes.  Com.  v.  Telephone  Co.,  129  Pa.  217. 
This  defendant  company  uses  and  employs  no  property  for  such 
purpose  in  this  State.  It  is  operating  a  railroad  in  the  state  of 
Nevada.  It  is  true  that  its  directors  meet  here  and  give  directions 
with  respect  to  the  operation  of  the  railroad,  but  the  actual  ope- 
ration of  the  road  takes  place  in  the  state  of  Nevada  and  its  cor- 
porate purposes  are  carried  out  there.  We  are  unable  to  see  how 
it  can  be  held  under  these  circumstances  to  be  doing  business  in 
this  State,  either  in  the  statutory  sense  or  in  the  ordinary  accepta- 
tion of  the  phrase.    The  purpose  for  which  the  defendant  was 
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chartered  was  to  operate  a  railroad  in  another  state,  and  to  that 
end  it  is  exercising  its  corporate  franchises  there  and  not  in  this 
State.  The  action  of  its  directors  resident  in  this  State  in  direct- 
ing and  supervising  its  operations^  which  are  actually  carried  on 
in  another  state,  can  in  no  reasonable  view,  we  think,  be  held  to 
place  the  defendant  in  the  position  of  doing  its  corporate  business 
in  this  State. 

Moreover,  it  may  be  observed  that  the  duty  of  assessing  and 
collecting  the  tax  is  imposed  by  the  Act  of  1885  on  the  treasurer 
of  the  company.  There  is  no  proof  that  the  treasurer  of  the  com- 
pany resided  or  lived  in  the  State  or  paid  the  interest  on  the  in- 
debtedness in  this  State.  It  appears  that  the  only  salaried  officer 
in  the  State  in  the  year  1910  was  the  secretary,  and  it  also  appears 
that  the  interest  on  the  indebtedness  on  account  of  which  the 
present  tax  is  claimed  was  payable  at  the  Land  Title  and  Trust 
Company  in  Philadelphia.  The  Act  of  1885  has  no  operation  be- 
yond the  limits  of  this  State;  therefore  it  did  not  extend  to  the 
non-resident  treasurer  of  this  company.  These  facts  bring  the 
case  within  the  ruling  in  Com.  v.  Barrett  Mfg.  Co.,  lately  decided 
in  this  court  [16  Dau.  Rep.  185]  and  affirmed  by  the  Supreme 
Court,  in  which  it  was  said  by  the  latter  court  that,  "Since  treas- 
urers are  specifically  named  in  the  act  (that  is  the  Act  of  1885), 
to  perform  both  these  duties  (that  is  the  duties  of  assessing  and 
collecting  the  tax),  we  cannot  by  implication  or  upon  any  proper 
theory  of  law  or  statutory  construction  transfer  this  high  obliga- 
tion to  a  corporation  designated  as  a  mere  paying  facility,  such  as 
the  Land  Title  and  Trust  Company  is  in  this  case.''  It  would 
seem  from  this  that  the  duties  imposed  by  the  statute  must  be 
performed  by  the  treasurer,  as  he  is  the  officer  named  therein. 
Neither  the  secretary  of  this  company  nor  the  Land  Title  and 
Trust  Company  of  Philadelphia  had  any  authority  to  perform 
these  duties,  and  as  the  treasurer  was  beyond  the  operation  of  the 
statute  it  was  ineffective  to  bind  the  defendant.  For  this  reason 
also  it  is  not  liable  for  the  tax  which  is  here  claimed. 

Conclusions  of  Law. 

Wherefore  we  conclude: 

I.  That  the  defendant  company,  under  the  facts  as  found,  is 
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not  doing  business  in  this  Commonwealth  within  the  meaning  of 
the  term  as  used  in  the  Act  of  June  30,  1885,  P.  L.  193. 

2.  That  it  was  not  the  duty  of  the  defendant  company  to  col- 
lect the  tax  claimed  in  this  settlement. 

3.  That  the  defendant  company  is  not  liable  for  the  tax  settled 
against  it. 

4.  That  the  defendant  is  entitled  to  judgment. 

Wherefore  judgment  is  directed  to  be  entered  in  favor  of  the 
defendant  company  and  against  the  Commonwealth,  unless  excep- 
tions be  filed  within  the  time  limited  by  law. 

Sickles  v,  Wyoming  Valley  Trust  Co.,  Trustees,  et  al. 

Foreclosure  of  corporation  mortgage-Stockholders  bill  to  re- 
strain— Equity — Injunction. 

Plaintiff,  a  stockholder,  was  for  a  number  of  years  in  control  of  a  street 
railway  corporation,  during  which  time  he  kept  no  books  of  its  transac- 
tions except  a  cash  book  and  a  bank  deposit  book,  freely  intermingled  its 
money  with  his  individual  accounts,  rendered  no  account  of  money  paid 
for  obtaining  the  charter  nor  of  money  paid  for  stock,  and  conducted 
business  without  preserving  records  or  vouchers.  The  company  is  now  in- 
solvent, and  its  income  is  insufficient  to  meet  its  expenses. 

Plaintiff  now  asks  for  an  injunction  to  restrain  the  defendant  directors 
of  the  company,  and  the  trustee,  from  foreclosing  a  mortgage  upon  the 
railway  property,  alleging  a  conspiracy  among  them  to  defraud  Him  and 
other  stockholders. 

Held:   The  preliminary  injunction  should  be  dissolved. 

J?.  Trescott,  for  plaintiff. 

F.  R.  Ikeler,  for  defendant. 

Motion  to  continue  preliminary  injunction.  Common  Reas 
Luzerne  County.    In  Equity.    No.  20  October  Term,  191 3. 

Strauss,  J.,  February  27,  1914. 

The  plaintiff  seeks  to  restrain  by  injunction  the  foreclosure  of 
a  mortgage  executed  and  delivered  by  the  defendant  railway  com- 
pany to  the  Wyoming  Valley  Trust  Company,  trustee,  dated  Oc- 
tober I,  1910,  and  recorded  in  Luzerne  County,  Mortgage  Book 
No.  179,  page  86.  This  mortgage  on  its  face  appears  to  secure 
$250,000  of  bonds  in  the  denomination  of  $500  each,  but  as  a  mat- 
ter of  fact  only  $43,500  are  outstanding. 
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Default  having  been  made  in  the  payment  of  interest  on  Jan- 
uary I,  19 1 3,  the  plaintiflF  avers  that  Samuel  C.  Jayne,  and  the 
other  directors  named  as  defendants,  have  fraudulently,  illegally, 
and  in  violation  of  the  plaintiff's  rights  and  of  law,  procured  the 
trustee  to  institute  foreclosure  proceedings  by  scire  facias  sur 
mortgage  in  the  Court  of  Common  Pleas  of  Columbia  County, 
returnable  August  25,  1913;  and  that  Jayne,  one  of  the  defend- 
ants, is  indebted  to  the  street  railway  company  in  the  sum  of 
$9,650  on  account  of  bonds  held  by  him,  and  that  this  amount,  if 
paid,  would  be  sufficient  to  pay  all  the  outstanding  indebtedness 
of  the  company,  including  all  interest;  that  the  said  defendant 
directors  have  fraudulently  and  illegally  conspired  and  agreed 
tc^ether  to  have  the  property  of  the  railway  company  sold  in  such 
manner  as  to  defraud  the  plaintiff  and  the  other  stockholders, 
bondholders  and  creditors  of  the  company ;  that  the  gross  income 
of  the  street  railway  company,  if  properly  managed,  would  be 
sufficient  to  pay  all  operating  expenses,  fixed  charges,  including 
interest,  without  resorting  to  the  foreclosure,  but  that  the  said 
company  has  been  mismanaged  by  the  individual  defendants.  The 
plaintiff  prayed  for  an  injunction  to  restrain  the  foreclosure  and 
also  the  individual  defendants  from  interfering  with  the  manage- 
ment of  the  company  by  a  receiver  who  might  be  appointed  by 
the  court.  A  preliminary  injunction  was  granted  and  a  receiver 
was  duly  appointed  who  is  now  in  charge  of  the  company's  affairs. 

A  large  mass  of  testimony  and  many  exhibits  have  been  pro- 
duced. Plaintiff  and  defendants  have  submitted  to  the  court  vol- 
uminous requests  for  findings  of  law  exactly  as  if  the  case  were 
before  us  on  final  hearing.  We  have  arrived  at  the  conclusion 
that  the  plaintiff  has  no  standing  in  a  court  of  equity  for  the  re- 
lief which  he  seeks ;  that  he  has  not  established  the  averments  of 
his  bill. 

The  plaintiff  was,  from  the  organization  of  the  company  down 
to  some  time  in  191 3,  the  president,  manager  and  promoter  of  the 
Berwick  &  Nescopeck  Street  Railway  Company.  In  1905  the 
company  was  incorporated  with  an  authorized  capital  of  $7,560. 
Only  the  required  ten  per  cent,  $750,  was  paid  into  the  treasury 
of  the  company.  At  or  about  the  same  time  another  charter  was 
o*btained  for  the  Berwick  &  Suburban  Company,  with  an  author- 
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ized  capital  stock  of  $35,000,  on  which  only  the  required  ten  per 
cent,  or  $3,500,  was  paid  in.  There  is  no  definite  evidence  from 
which  it  can  be  found  that  either  company  undertook  the  actual 
work  of  constructing  a  railroad  prior  to  1910.  In  the  meanwhile, 
the  Berwick  &  Nescopeck  Street  Railway  Co.,  in  due  course, 
authorized  an  increase  of  its  capital  stock  from  $7,500  to  $100,- 
000,  and  on  July  29,  1910,  authorized  "the  delivery  to  Avery 
Clinton  Sickels,  on  the  assignment  and  transfer  by  him  to  this 
company  of  all  the  stock  of  the  Berwick  &  Suburban  Street  Rail- 
way Co.,  1,850  shares,  of  the  par  value  of  $92,500  of  full  paid 
stock  of  this  company,  in  full  payment  for  the  said  stock  of  the 
Berwick  &  Suburban  Street  Railway  Company."  The  plaintiff 
ultimately  became  the  owner  of  the  entire  $100,000  of  capital 
stock  without  payment  for  it  of  any  money  in  cash  into  the  treas- 
ury of  the  company,  beyond,  perhaps,  the  original  ten  per  cent, 
required  for  organization.  On  the  same  day,  July  29,  1910,  the 
company  authorized  an  increase  of  its  indebtedness  to  $250,000, 
specifically  directing  the  execution  of  the  bonds  and  mortgage 
already  referred  to.  The  plaintiff  then  had,  and  continued  to 
have,  full  management  and  control  of  the  company  until  June, 
1 91 3,  and  seems  to  have  been  accorded  unlimited  confidence  by 
the  individual  defendants.  He  offered  to  build  the  road  for  the 
$30,000  of  bonds  authorized  in  the  mortgage  to  be  immediately 
issued ;  and  when  the  bonds  were  issued  he  offered  some  of  them 
for  sale  to  the  individual  defendants  at  less  than  par,  selling  some 
of  them  as  low  as  sixty  per  cent,  of  their  par  value,  and  others 
at  somewhat  higher  figures,  and  giving  as  a  bonus,  at  least  to 
some  of  the  purchasers,  from  ten  to  twenty  shares  of  stock  for 
every  $1,000  of  bonds  sold.  He  has  explained  that  he  did  this 
because  he  wanted  those  people  on  the  board  of  directors.  He 
took  out  of  the  $30,000  of  bonds  $12,500  for  himself,  paying  in 
cash  to  the  company  not  to  exceed  $3,646.75 ;  and  he  claims  that 
the  balance,  viz:  $8,853.25  (see  page  67  of  the  eyidence)  was 
taken  for  prior  advancements  made  by  him  to  the  company,  and 
paid  for  in  full  by  crediting  the  company  this  amount  on  an  in- 
debtedness existing  in  his  favor,  in  part  because  he  had  purchased 
four  years  previously  steel  to  the  amount  of  $3,000,  and  other 
materials  not  itemized,  required  for  the  building  of  the  road. 
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Although  he  had  complete  charge  of  the  company's  affairs,  prac- 
tically no  books  were  kept  of  its  transactions,  beyond  a  cash  book 
and  bank  deposit  book  that  show  the  daily  receipts  from  passen- 
gers and  check  books.  What  became  of  the  original  $750  paid  in 
when  the  charter  was  obtained,  or  of  the  $3,500  paid  in  when  the 
charter  of  the  Berwick  &  Suburban  Company  was  obtained,  or 
what  consideration  was  given  for  the  issuing  of  the  balance  of  the 
stock  in  both  con^)anies  to  the  several  stockholders,  which  finally 
became  vested  in  the  plaintiff,  cannot  be  ascertained  from  any 
evidence  that  has  been  submitted.  If  any  books  have  been  kept 
showing  any  of  these  thii^,  or  showing  the  purchase  of  material 
by  him,  or  if  any  vouchers  exist  from  which  information  can  be 
derived  relating  to  these  matters,  they  have  not  been  brought  to 
our  attention,  and  the  tendency  of  the  evidence  is  to  convince  us 
that  no  such  accounts  were  kept  or  vouchers  preserved.  Where 
business  has  been  conducted  without  accounts  or  records,  where 
vouchers  have  not  been  preserved,  and  consequently  the  rights  of 
a  plaintiff  depend  on  evidence  not  much  better  than  guessing  or 
estimating  at  random  purchases  and  expenditures  covering  a 
period  of  years,  such  evidence  cannot  be  accepted  as  proof  that 
thousands  of  dollars  have  been  expended  or  handled ;  and  this  is 
especially  so  when  the  person  who  claims  to  have  conducted  a 
business  in  this  loose  fashion,  is  apparently  a  man  of  intelligence, 
education  and  experience  accustomed  to  participate  in  large  and 
numerous  transactions,  and  when  his  testimony  is  at  every  ma- 
terial point  contradicted  by  a  number  of  reputable  witnesses  whose 
testimony  is  consistent  with  every  day  experiences  of  ordinary 
business  men. 

The  company  was  still  under  his  own  management  when  the 
default  was  made  in  January,  1913,  in  the  payment  of  interest 
He  has  testified  that  he  paid  himself  the  interest  due  on  his  own 
bonds,  but  there  seems  to  be  no  doubt  that  no  other  bondholders 
received  that  instalment.  After  the  default  the  plaintiff  ceased 
even  to  keep  the  daily  receipts  separate  from  his  own  funds. 
He  states  that  he  ceased  to  deposit  them  in  a  separate  account  in 
tfie  bank  but  that  he  accumulated  them  in  the  company's  office, 
keeping  them  in  the  safe  and  making  cash  payments  out  of  the 
accumulation,  and  sending  his  own  personal  check  for  bills  that 
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were  to  be  paid  out  of  town,  taking  the  cash  for  such  checks  and 
depositing  them  in  his  own  private  account ;  but  he  has  furnished 
no  detailed  statements  or  vouchers  showing  what  payments  he 
made,  nor  has  he  in  any  way  satisfactorily  accounted  for  the 
money  which  he  subjected  to  this  method  of  management.  Up  to 
July,  1910,  all  of  the  stockholders  and  directors,  excepting  S.  jC. 
Jayne  and  the  plaintiff,  were  non-residents,  either  of  the  bor- 
oughs of  Nescopeck  or  Berwick  or  vicinity.  Up  to  that  time  the 
assets  of  the  company,  so  far  as  there  has  been  any  definite  proof, 
consisted  chiefly  of  its  minute  books,  its  charter,  franchise  ordi- 
nances passed  by  the  boroughs,  and  the  resolutions  for  increase 
of  capital  or  increase  of  indebtedness.  In  and  after  July,  1910, 
the  individual  defendants,  largely  as  a  result  of  plaintiff's  solici- 
tation, became  connected  with  the  company,  and  provided  funds 
for  construction ;  and  the  non-resident  stockholders  and  directors 
severed  their  connection  with  the  company.  Having  obtained 
the  co-operation  and  money  of  the  residents,  the  plaintiff  then 
proceeded  to  build  the  road  as  a  contractor.  The  weight  of  the 
evidence  is  to  that  effect.  While  he  denies  that  there  was  a  sale 
of  bonds  by  him  to  Jayne  at  sixty  per  cent.,  but  asserts  that  Jayne 
purchased  directly  from  the  company  and  still  owes  the  company, 
he  also  denies  that  he  sold  bonds  to  certain  other  of  the  defend- 
ants, though  h*e  admits  that  the  pa3rments  by  them  at  less  than  par 
were  intended  to  be  in  full,  saying  in  reference  to  Brockway  and 
Doan  at  least,  "I  considered  the  deal  closed  at  those  figures." 

Though  there  is  no  resolution  upon  the  minutes  from  which 
the  inference  can  be  drawn  with  certainty  concerning  the  first 
issue,  $30,000,  of  the  bonds,  there  is  a  resolution,  the  correctness 
of  which  he  admits  in  every  respect,  except  that  he  claims  the 
word  "president"  was  omitted,  and  in  one  copy  of  the  minutes  has 
inserted  it  in  his  own  handwriting  by  interlineation.  This  reso- 
lution, as  originally  drawn,  authorized: 

"That  $13,500  in  bonds  be  issued  to  Avery  Clinton  Sickels  for 
the  completion  of  the  Berwick  &  Nescopeck  Street  Railway,  ac- 
carding  to  the  borough  ordinance  of  the  borough  of  Berwick. 
*  *  *  and  that  such  bonds  shall  be  issued  upon  the  filing  of  a 
five  thousand  ($5,000)  dollar  bond,  duly  approved  by  the  direc- 
tors of  the  Berwick  &  Nescopeck  Street  Railway,  and  for  the  pay- 
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ment  of  all  present  current  bills  to  put  the  company  on  firm  finan- 
cial basis." 

That  this  $5,000  bond  was  to  be  a  bond  from  the  plaintiff  per- 
sonally, is  shown  by  his  admission  in  the  testimony  at  page  ill. 

About  a  mile  and  a  half  of  railroad  has  been  constructed  and  is 
now  represented  by  an  outstanding  $100,000  of  stock  and  $43,500 
of  bonds.  The  minute  book  is  an  "ideal  scrap  book,"  with  blank 
pages  of  mucilaged  manilla  paper,  to  which  the  typewritten  min- 
utes were  pasted  or  attached  prior  to  191 1.  After  that  the  t3rpe- 
written  minutes,  unsigned,  were  loosely  laid  between  the  pages  of 
this  book  and  were  in  that  condition  when  produced.  There  has 
not,  however,  been  any  question  as  to  the  correctness  of  the  sev- 
eral minutes  that  were  produced,  except  in  the  case  already  re- 
ferred to,  where  the  plaintiff  claimed  the  word  '^president''  was 
omitted. 

In  discussing  the  plaintiff's  action  in  connection  with  his  man- 
agement of  this  conq>any  as  we  have  done,  it  is  not  our  purpose 
to  approve  the  shilly-shally  methods  that  were  permitted  by  the 
individual  defendants  who  were  directors  after  September,  1910, 
or  of  Mr.  Jayne,  who  was  the  secretary  and  treasurer.  Of  course, 
it  was  the  duty  of  Mr.  Jayne  to  sign  these  minutes  and  to  fasten 
them  into  the  book  provided  for  the  purpose.  His  many  years  of 
experience  make  it  difficult  to  understand  why  he  did  not  perform 
that  duty.  It  would  seem  as  if  a  hypnotic  influence  had  inter- 
vened whereby  the  defendants,  who  are  the  only  persons  who 
have  been  able  to  prove  definitely  the  investment  of  considerable 
sums  of  money  in  this  enterprise,  have  allowed  the  plaintiff  in 
the  most  unbusinesslike  way  to  conduct  the  affairs  of  the  com- 
pany. If  these  defendant  directors  were  seeking  in  a  court  of 
equity  afiirmative  relief  from  their  own  neglect,  they  would  prob- 
ably have  difficulty  in  obtaining  it.  Fortunately  for  them  they 
are  the  defendants  and  are  protected  by  the  rule  that  the  position 
of  the  defendant  in  equity  is  the  better  one  (potior  est  conditio 
defendentis). 

The  evidence  shows  that  under  present  circumstances  this  com- 
pany IS  insolvent ;  that  its  annual  income  is  not  sufficient  to  pro- 
vide for  the  r^^ular  expenses  of  the  company,  including  the  taxes, 
pay-rolls,  power  bills,  franchise  chaises,  interest  on  its  mortgage, 
and  the  indebtedness  which  has  accrued. 
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If  this  were  a  final  hearing  we  would  take  up  the  several  re- 
quests for  findings  of  law  and  fact  on  both  sides  and  dispose  of 
them,  but  as  it  is  only  an  interlocutory  motion,  we  shall  not  do  so. 
There  is,  however,  utility  for  a  receivership  pending  foreclosure 
proceedings,  and  we  can  see  no  good  reason  why  the  receiver  al- 
ready appointed  should  not  continue  to  act. 

Since  the  evidence  was  closed  and  the  final  arguments  were 
submitted,  the  plaintiff  has  amended  the  bill  in  several  respects, 
but  we  fail  to  see  how  they  affect  the  issue.  The  present  plaintiff 
originally  was  plaintiff  in  the  bill  as  an  individual  and  as  the 
president  of  the  Berwick  &  Nescopeck  Street  Railway  Ccnnpany. 
The  first  amendment  makes  him  a  plaintiff  in  the  bill  as  trustee 
for  Margaret  M.  Watts,  and  there  is  an  averment  in  the  amend- 
ment that  the  plaintiff  is  a  stockholder,  bondholder  and  creditor 
of  the  Berwick  &  Nescopeck  Street  Railway  Company,  and  as 
trustee  for  Margaret  M.  Watts,  of  the  township  of  Salem,  County 
of  Luzerne,  State  of  Pennsylvania,  holds  and  controls  400  shares 
and  upwards  of  the  capital  stock  of  the  said  street  railway  com- 
pany; but  there  is  no  averment  relative  to  the  time  when,  and 
manner  in  which  the  said  Margaret  M.  Watts  became  interested 
in  the  stock,  or  when  the  plaintiff  became  trustee,  nor  was  there 
any  evidence  submitted  on  this  matter. 

The  second  amendment  adds  a  twenty-fifth  paragraph  to  the 
bill,  den3ring  the  right  of  the  Wyoming  Valley  Trust  Company, 
trustee,  to  foreclose  the  mortgage,  and  averring  diat  the  said  trust 
company  is  proceeding  in  violation  of  law  and  of  the  compkun- 
ant's  rights  to  foreclose  the  said  mortgage.  Wherefore  the  plain- 
tiff also  amends  the  prayer  in  that  he  now  petitions  for  an  injunc- 
tion to  command  the  defendants  to  pay  into  the  treasury  of  the 
railway  company  the  moneys  due  and  owing  by  them  upon  bonds. 
As  we  have  not  sufficient  evidence  to  find  as  a  fact  that  as  between 
the  defendants  named  and  this  plaintiff  there  is  any  right  in  the 
plaintiff  to  have  the  defendants  pay  money  over,  or  to  assert  that 
the  defendants  are  indebted  to  the  company  on  their  bonds,  this 
amendment  can  have  no  bearing  to  change  the  conclusion  at  which 
we  have  already  arrived. 

Now,  February  27,  1914,  the  preliminary  injunction  heretofore 
granted  is  dissolved ;  the  order  appointing  J.  P.  Lord  receiver  for 


Digitized  by  CjOOQ  IC 


I9I4  CORPORATION  REPORTER.  139 

the  Berwick  &  Nescopeck  Street  Railway  Company  is  renewed, 
so  that  the  said  receiver  shall  remain  in  possession  and  control  of 
the  company,  its  assets  and  management  under  the  supervision  of 
the  court  until  the  termination  of  foreclosure  proceedings  al- 
ready instituted  at  the  suit  of  the  Wyoming  Valley  Trust  Com- 
pany, Trustee,  under  the  mortgage  named  in  the  bill. 

J.  C.  Lamm,  et  ai<.,  v.  The  Pension  Mutual  Life  Insurance 

Co. 

Insurance  companies — Sendee  on — Domicile. 

The  plaintiffs,  shareholders  of  the  defendant  mutual  life  insurance  com- 
pany, which  was  incorporated  and  has  its  offices  in  Pittsburgh,  secured 
service  of  process  upon  it  in  that  city.  They  arc  residents  of  I«ackawanna 
County  and  ask  the  court  there  to  appoint  a  receiver.  The  defendant  has 
no  property  nor  agency  in  said  county,  but  has  appeared  for  the  purpose 
of  raising  the  issue  of  the  jurisdiction  of  the  court. 

Held:   i.  The  burden  of  showing  jurisdiction  is  on  the  plaintiffs. 

a.  Upon  the  averments  made  in  this  case  the  court  has  no  jnrisdictioa 
to  appoint  a  receiver. 

Motion  for  appointment  of  receiver.  In  the  Court  of  Common 
Pleas  of  Lackawanna  County.  No.  4  June  Term,  1914*  In 
Equity. 

L.  P.  Wedeman,  for  plaintifFs. 

C.  P.  O'Malley  and  Joseph  O'Brien,  for  defendant. 

Newcomb,  J.,  June  17,  191 4. 

Both  in  form  and  substance  this  bill  and  the  procedure  thus  far 
had  thereon  are  somewhat  unusual,  to  say  the  least.  But  by  agree- 
ment of  parties  the  scope  of  the  present  motion  is  limited  to  the 
mere  question  of  territorial  jurisdiction,  and  defendant  is  deemed 
to  have  appeared  only  for  the  purpose  of  raising  that  issue,  at  this 
stage,  in  which  plaintiffs  have  joined. 

It  may  be  observed  that  the  relief  now  asked  for  at  the  very 
beginning  is  precisely  the  same  as  that  ultimately  aimed  at  on  final 
hearing.  Furthermore,  the  court  is  asked,  in  chief  and  not  as  a 
mere  incident,  to  assume  the  management  of  a  going  concern 
without  either  all^ation  or  proof  of  insolvency  or  any  other  oc- 
casion for  winding  up  its  affairs,  as  that  is  not  prayed  for. 
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Defendant  is  a  domestic  corporation  having  its  place  of  business 
in  the  city  of  Pittsburgh  as  authorized  by  its  charter.  Thus  the 
county  of  Allegheny  becomes  the  place  of  its  legal  domicile :  Park 
Bros.  V.  Boiler  Works,  204  Pa.  453. 

It  is  not  allied  to  have  either  property  or  agency  in  any  other 
county.  The  only  fact  appearing  in  the  bill  at  all  local  to  this 
county  is  that  the  plaintiffs  reside  here.  At  least  it  may  be  as- 
sumed that  residence  is  meant  by  the  averment  that  they  are 
"citizens"  of  the  county.  The  return,  such  as  it  is,  shows  that 
service  was  made  iff  Pittsburgh,  and  defendant  is  not  alleged  to 
be  in  any  way  amenable  to  service  elsewhere. 

Hence,  the  case  presented  is  that  of  a  shareholder's  bill  against 
a  strictly  non-resident  insurance  company  to  have  the  internal 
management  of  its  business  taken  over  by  this  court  temporarily, 
although  there  are  no  assets  of  any  kind  nor  means  of  service  in 
this  county. 

On  its  face  the  proposition  is  so  anomalous  that  plaintiffs  must 
be  deemed  to  have  the  burden  of  showing  the  jurisdiction  affirma- 
tively. 

They  take  the  broad  ground  that  it  is  complete  in  any  county 
where  the  aggrieved  shareholders  may  reside.  But  the  position 
is  not  sustained  by  the  decisions  relied  upon  by  counsel.  In  Treat 
V.  Ins.  Co.,  199  Pa.  326 — S.  C.  203  lb.  21 — no  such  question  was 
presented.  Defendant  was  there  sued  in  the  county  of  its  legal 
domicile.  The  same  is  true  of  Bank  v.  Construction  Co.,  227  lb. 
354.  Counsel  lays  stress  on  the  fact  that  the  only  assets  here  con- 
sist of  the  moneys  to  become  payable  to  defendant  on  its  outstand- 
ing contracts,  and  cites  Wiener  v.  Ins.  Co.,  224  Pa.  292,  as  ruling 
the  point  in  his  favor  because  it  was  held  that  the  principle  which 
limits  the  jurisdiction  to  the  county  where  the  property  is  situate 
applies  only  in  cases  of  tangible  property,  capable  of  manual 
seizure,  and  not  where  it  consists  of  choses  in  action. 

But  that  is  quite  irrelevant  here  for  want  of  any  analogy  on  the 
essential  facts.  It  was  a  proceeding  by  foreign  attachment  which 
is  statutory.  The  statute  makes  all  debts  due  to  the  defendant  ex- 
pressly subject  to  the  writ.  There  was  no  defect  of  jurisdiction 
as  to  the  person  of  the  debtor,  and  that  is  the  test  of  effective 
process  in  such  case:   Ins.  Co.  v.  Chambers,  53  N.  J.  Eq.  468; 
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Harris  v.  Balk,  198  U.  S.  215.  There  had  been  no  attempt  to 
make  an  extra  territorial  service  of  the  writ.  Both  defendant  and 
garnishee  r^^rded  itself  as  properly  in  court,  as  both  appeared 
and  took  defense  by  answer  in  due  order.  The  proceeding  being, 
therefore,  free  from  controversy  on  the  subject  of  local  service 
and  personal  jurisdiction  of  the  parties,  the  narrow  question  was 
presented  whether  a  debt  owing  by  a  foreign  corporation  was  at- 
tachable, on  the  theory  that  in  contemplation  of  law  it  must  be 
deemed  to  have  a  situs  which  lay  outside  the  confines  of  the  local 
jurisdiction. 

The  theory  failed  justly  because,  like  poker  chips,  mere  per- 
sonal debts  have  no  home.  No  such  question  arises,  nor  can  arise 
here.  The  cause  has  reached  no  such  stage.  What  the  present 
motion  is  concerned  with  is  the  preliminary  question,  as  to  how 
this  court  can  get  personal  jurisdiction  of  defendant  on  a  bill  of 
this  character,  and  that  is  not  satisfactorily  shown.  It  would  seem 
that  for  the  matters  complained  of,  resort  must  be  had  to  the 
courts  of  Allegheny  County,  but  as  to  that  it  is  not  intended  to 
decide.  It  is  only  pertinent  now  to  determine  as  to  our  own  juris- 
diction, and  it  is  decided  in  the  n^ative. 

The  rule  to  show  cause  is  discharged. 

Commonwealth  of  Pennsylvania  v.  Torrance  Land  Com- 
pany. 

Bonus — "Actual  increase  of,  capital  stock'* — Acts  of  May  j,  i8pp, 
P.  L.  189,  and  February  p,  jpoi,  P.  L.  J. 

The  defendant  corporation  has  an  authorized  capital  stock  of  $5,500 
divided  into  iio  shares  of  $50  each,  on  which  it  has  paid  a  bonus  to  the 
Commonwealth.  Each  stockholder,  however,  paid  $500  into  the  treasury  on 
account  of  each  $50  share.  There  is  no  evidence  that  there  was  any  stipu- 
lation or  understanding  that  any  part  of  the  amount  was  regarded  as  sur- 
plus or  as  anything  else  than  capital  stock  of  the  corporation.  The  com- 
pany thus  had  the  sum  of  $55,ooo  for  corporate  purposes.  The  capital 
stock  reports  for  seven  years  from  1905  to  191 1  state  that  the  authorized 
capital  is  $55,000  and  the  amount  paid  in  is  $55,000. 

To  an  action  of  assumpsit  by  the  Commonwealth  to  recover  bonus  due, 
the  affidavit  of  defense  sets  forth  that  the  report  of  $55,000  as  the  author- 
ized capital  stock  is  an  error. 
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Held:  The  Acts  of  May  3,  189a  P.  h.  189,  and  February  9,  1901,  P.  U 
3,  impose  a  bonus  upon  the  capital  stock  actually  possessed  by  a  corpora- 
tion. This  defendant  actually  possessed  a  capital  stock  of  $55,000.  It 
follows  that  a  bonus  must  be  paid  on  the  amount  of  capital  stock  over  and 
above  $5,500. 

In  tlie  Court  of  Common  Pleas  of  Dauphin  County.  255  Com- 
monwealth Docket,  191 2.    Assumpsit. 

John  C.  Bell,  Attorney  General,  for  the  Commonwealth. 

Homer  Shoemaker,  for  defendant. 

McCarmi-i*,  J.,  Sept  24,  1914. 

This  is  an  action  of  assumpsit  brought  upon  a  settlement  for 
bonus  on  capital  stock,  made  by  the  auditor  general  and  state 
treasurer  July  i,  1912.  The  settlement  is  unappealed  from,  and 
under  the  law  is  conclusive  against  the  defendant  company.  On 
August  30,  1912,  the  defendant  filed  a  petition  with  the  auditor 
general  asking  for  a  re-settlement  of  the  account,  alleging  that 
its  capital  was  only  $5,500,  and  not  $55,000,  as  found  by  the  ac- 
counting officers  in  the  settlement.  The  defendant  has  filed  an 
affidavit  of  defense  averring  that  the  authorized  capital  of  the 
company  is  only  $5,500,  that  its  capital  was  never  increased,  and 
that  any  statements  appearing  upon  the  company's  reports  to  the 
auditor  general  that  the  capital  was  $55,000  were  erroneous.  The 
affidavit  of  defense,  however,  specifically  avers  that  when  the  1 10 
shares  of  the  capital  stock  of  the  said  defendant  were  issued  each 
stockholder  paid  into  the  treasury  of  the  said  defendant  at  the  rate 
of  $500  for  each  share  of  stock  issued  to  him  and  received  there- 
for a  certificate  for  the  number  of  shares  for  which  he  had  sub- 
scribed at  the  par  value  of  $50  each. 

Trial  by  jury  has  been  duly  waived.  The  Commonwealth 
presented  capital  stock  reports  of  the  defendant  for  the  years 
1905,  1906,  1907,  1908,  1909,  1910  and  191 1,  in  each  of  which  the 
authorized  capital  is  stated  to  be  $55,000,  and  the  amount  of  capi- 
tal paid  in  $55,000.  This  amount  is  stated  as  a  liability  of  the 
company  in  these  reports.  The  affidavit  of  defense  shows  that 
at  the  time  of  the  organization  of  the  company  each  stockholder 
paid  $500  per  share  for  each  share  of  the  capital  stock  issued  to 
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him,  and  thus  there  was  contributed  by  the  stockholders  at  the 
date  of  the  organization  of  the  company  the 'sum  of  $55,000  for 
corporate  purposes.  The  application,  approved  July  16,  1901, 
states  that  the  authorized  capital  is  only  $5,500.  According  to  the 
affidavit  of  defense  the  $500  per  share  contributed  by  each  stock- 
holder for  each  share  of  his  stock  at  the  time  of  the  organization 
was  a  contribution  to  the  capital  stock  of  the  company,  and  the 
reports  of  the  corporate  officers  for  the  years  above  mentioned 
show  that  it  was  regairded  by  the  corporation  as  capital  stock.  No 
proof  to  the  contrary  was  offered. 

The  Act  of  May  3,  1899,  P.  L.  189,  requires  the  payment  of 
a  bonus  of  one-third  of  one  per  cent,  upon  the  amount  of  the 
capital  stock  which  said  company  is  authorized  to  have  and  a  like 
bonus  on  any  subsequent  authorized  increase  thereof.  The  Act 
of  February  9,  1901,  P.  L.  3,  provides  as  follows: 

"Upon  the  actual  increase  of  capital  stock  of  such 
corporation  it  shall  be  the  duty  of  the  president  or 
treasurer  to  make  a  return  and  pay  such  bonus  on 
the  actual  increase  shown  by  said  return  as  shall 
then  be  prescribed  by  law." 

These  acts  clearly  impose  a  bonus  upon  the  capital  stock  pos- 
sessed by  every  corporation  of  the  State,  and  we  are  satisfied  that 
the  defendant  company  has  actually  possessed  a  capital  stock  of 
$55,000  from  the  time  of  its  organization.  Its  stockholders  con- 
tributed this  money  for  the  capital  stock  certificates  issued  to 
them,  and  there  is  no  evidence  that  there  was  any  stipulation  or 
understanding  that  any  part  of  the  amount  so  contributed  was 
regarded  as  surplus,  or  intended  to  be  regarded  as  anything  else 
than  capital  stock  of  the  corporation.  The  settlement  made  July 
I,  1912,  and  unappealed  from,  is  under  the  law  conclusive  upon 
the  defendant.  It,  however,  filed  an  application  for  a  re-settle- 
ment upon  the  last  day  when  it  could  have  taken  an  appeal.  The 
accounting  officers  refused  to  make  any  re-settlement  and  certified 
the  settlement  already  made  to  the  attorney  general  for  collection, 
but  we  have  considered  the  questions  raised  by  this  application. 

From  all  the  evidence  submitted  to  us  we  find  that  the  capital 
stock  of  the  defendant  company  at  the  time  of  its  organization, 
authorized,  and  actually  contributed  by  the  stockholders  was  $55,- 
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000,  and  that  the  bonus  paid  was  only  on  $5,500.  At  the  time  of 
settlement  there  waS  legally  due  to  the  Commonwealth  for  balance 
of  bonus  due  upon  capital  stock  the  sum  of  $165,  as  stated  in  the 
settlement.  We  therefore  direct  that  judgment  be  entered  in 
favor  of  the  Commonwealth  and  against  the  defendant  for  the 
sum  of  $165,  with  interest  from  August  30,  1912,  unless  excep- 
tions be  filed  within  the  time  limited  by  law. 


Digitized  by  CjOOQIC 


I9I4  CORPORATION  REPORTER.  I45 

DoNAU>soN,  Receiver  v.  Rabenhold. 

Stock  subscriptions— Parties  to  contract—Sufficiency  of  affi- 
davit of  defense— Change  in  amount  of  capital  stock— Fraud 
— Insurance  company— Failure  to  begin  business— CoUaieral 
attack — Action  by  receiver— Cash  payment  on  stock  sub- 
scriptiour-Acts  of  May  i,  1876,  P.  L.  S3,  and  June  i,  191^, 
P.  L.  599' 

1.  A  receiver  of  an  insttrance  company  appointed  under  the  Act  of 
June  I,  191 1,  P.  L.  599,  represents  all  the  subscribers  to  the  capital  stock  as 
well  as  the  corporation  itself. 

2.  A  subscription  to  the  stock  of  a  proposed  corporation  is  not  to  be 
treated  as  a  contract  between  the  immediate  parties  only,  but  as  one  creat- 
ing rights  and  liabilities  between  each  particular  subscriber  and  all  others 
who  may  become  such. 

3.  No  defense  can  be  successfully  interposed  by  a  subscriber  to  avoid 
his  subscription  which  would  be  unfair  and  prejudicial  to  his  co-subscrib- 
ers. 

4.  The  fact  that  the  subscription  contract  was  made  by  &  third  party 
acting  as  agent  is  no  defense  in  an  action  by  the  corporation  or  it;^  re- 
ceiver to  recover  the  amount  subscribed. 

S  An  affidavit  of  defense  is  not  sufficient  in  an  action  to  recover  on  a 
stock  subscription  where  it  avers  that  the  amount  of  the  capital  stock  with 
which  the  company  was  actually  incorporated  was  less  than  the  amount 
represented  at  the  time  of  making  the  subscription  but  does  not  aver 
a  withdrawal  of  the  subscription  or  lack  of  opportunity  to  do  so. 

6l  An  affidavit  of  defense  is  insufficient  in  such  an  action  where  it 
avers  that  the  agent  which  received  the  subscriptions  allowed  the  with- 
drawal of  many  subscriptions  without  the  assent  of  the  defendant,  but 
does  not  disclose  such  facts  as  show  a  lack  of  assent,  and  does  not  aver 
that  the  withdrawals  were  under  such  circumstances  that  they  could  have 
been  disallowed. 

7.  A  vague  and  general  averment  that  an  enterprise  is  fraudulent  is 
insufficient  to  prevent  judgment  in  an  action  to  recover  on  a  subscription 
to  stock. 

a  Act  of  May  i,  187^  P  L.  53  (Sec.  5),  directing  that  a  subscriber  to 
stock  of  an  insurance  company  shall  pay  ten  per  cent  of  the  amount  in 
cash,  refers  to  subscriptions  taken  after  articles  of  association  have  been 
executed  and  submitted  and  approved  by  the  insurance  commissioner,  and 
will  be  strictly  confined  to  such  subscriptions. 

9u  Fraud  practiced  on  the  State  in  obtaining  a  charter  is  available  to 
the  State  in  a  proceeding  to  annul  the  same,  but  cannot  be  set  up  by  a 
private  litigant  as  a  ground  of.  collateral  attack  upon  the  validity  of  a 
corporation. 


Digitized  by  CjOOQ  IC 


146  THE  PENNSYLVANIA  a  P.  C  R. 

10.  Averments  in  an  affidavit  of  defense,  in  an  action  to  recover  a  stock 
subscription,  which  state  that  no  certificates  were  issued  to  the  defend- 
ant and  if  they  had  been  issued  they  would  have  been  worthless,  are  in- 
sufficient to  prevent  judgment 

11.  Under  Act  of  May  i,  1876,  P.  L.  53  (Sec.  9),  failure  to  record  the 
articles  of  association  of  an  insurance  company  in  the  proper  county 
renders  the  incorporators  personally  liable  to  persons  dealing  with  it  in 
ignorance  of  the  incorporation  but  does  not  ipso  facto  avoid  the  corpo- 
ration. 

12.  Failure  of  an  insurance  company  to  do  business  within  one  year 
of  its  incorporation  is  no  defense  in  an  action  to  recover  on  a  stock  sub- 
scription. 

13.  On  every  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense a  question  arises  whether  the  plaintiff,  upon  the  facts  declared  is 
entitled  to  judgment. 

14.  In  an  action  by  a  receiver  to  recover  on  a  stock  subscription,  he  must 
aver  in  the  declaration  that  all  or  a  specific  amount  subscribed  is  needed 
for  the  purpose  of  closing  out  the  affairs  of  the  company. 

IS  Whether  under  the  Act  of  June  i,  191 1,  P.  L.  599>  a  receiver  of  an 
insurance  company  may  bring  action  in  his  own  name  and  without 
averring  that  he  brought  it  by  leave  of  the  court  havmg  control  over  him, 
qiMgre. 

Ruk  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
C.  P.  Berks  Co.,  March  T.,  191 3,  No.  30. 

S.  B.  Bertolet  and  William  Kerper  Stevens,  for  plaintiflF. 

W,  S.  Rothermel  and  5*.  Af .  Meredith,  for  defendant. 

Enduch,  p.  J. : 

The  plaintiff's  statement  in  this  case  shows  that  he  was  ap- 
pointed by  the  Insurance  Commissioner  a  special  deputy  and  re- 
ceiver of  the  Citizens'  Life  Insurance  Company  of  America, 
under  Act  of  Jime  i,  191 1,  P.  L.  599;  that  on  May  2,  1910,  the 
defendant,  by  written  contract  with  the  Reading  Finance  and 
Securities  Company,  subscribed  for  fifty  shares  of  the  stock  of 
the  insurance  company  then  proposed  to  be  organized,  agreeing 
to  pay  therefor  $20  per  share ;  tiiat  in  pursuance  of  his  contract 
of  subscription  he  gave  to  the  Finance  and  Securities  Company 
his  notes  dated  May  2  and  June  i,  1910,  for  $510  eacby  payable 
four  months  after  date ;  that  after  maturity  of  these  notes  they 
were  endorsed,  presented  for  payment  at  the  place  named  in  them 
and  dishonored;  and  that  the  plaintiff  is  now,  as  receiver,  the 
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holder  of  them.  Upon  these  facts  he  claims  to  be  entitled  to  re- 
cover the  full  amounts  of  the  notes,  with  interest  from  their  re- 
spective dates  of  maturity. 

The  affidavit  of  defense,  admitting  the  execution  of  the  contract 
of  subscription,  the  giving  of  the  notes  and  their  non-payment, 
as  well  as  the  incorporation,  since  the  giving  of  the  notes, 
of  the  insurance  company,  with  a  capital  stock  of  $300,000, 
avers  by  way  of  defense  ( i )  that  when  he  subscribed  the  capital 
stock  was  represented  to  him  as  intended  to  be  $500,000,  and  that 
its  reduction  was  without  his  assent  or  ratification ;  (2)  that  since 
the  giving  of  the  notes  the  Finance  and  Securities  Company  has 
allowed  the  withdrawal  of  a  large  number  of  subscriptions  to  the 
insurance  company  stock  theretofore  made,  and  returned  the 
notes  or  cash  given  in  payment  thereof,  without  assent  or  ratifi- 
cation on  the  part  of  the  defendant;  (3)  that  the  scheme  to  pro- 
mote the  insurance  company  was  a  fraudulent  one  on  the  part 
of  ''certain  of  the  incorporators,"^  intended  to  cheat  and  defraud 
the  defendant  and  other  subscribers;  (4)  that  the  subscriptions 
to  the  stock  of  the  insurance  company  did  not  provide  for  pay- 
ment of  10  per  cent,  of  the  subscription  price  in  cash,  etc.;  (5) 
that  the  proposed  stock,  had  it  ever  been  issued,  would  have  been 
worthless ;  (6)  that  no  certificate  of  stock  was  ever  issued  to  de- 
fendant; (7)  that  the  insurance  company  forfeited  its  charter 
by  failure  to  record  the  same  in  the  office  of  the  recorder  of 
deeds,  etc.,  in  Berks  County,  and  to  issue  any  policies  of  insur- 
ance within  a  year  from  the  time  of  its  incorporation,  by  reason 
of  which  forfeiture  any  certificates  of  stock  it  could  or  would 
have  issued  to  defendant  would  have  been  valueless,  null  and  void ; 
and  (8)  that  plaintiff  did  not  become  the  owner  of  the  notes, 
and  is  not  an  innocent  holder  of  them  for  a  valuable  consideration 
and  before  maturity. 

It  is  reasonably  plain  from  a  reading  of  the  declaraticm  that 
the  cause  of  action  intended  to  be  averred  in  this  case  is  the 
contract  of  subscription,  the  notes  given  being  but  the  evidences 
of  the  amounts  due  and  of  the  time,  etc.,  when  they  were  pay- 
able. Or  perhaps  the  contract  of  subscription  and  the  notes 
ought  to  be  regarded  as  together  constituting  the  entire  cause  of 
action  relied  upon.  In  either  view,  the  relevancy  of  the  last  mat- 
ter (8)  alleged  in  the  affidavit  is  not  apparent.    The  right  of  the 
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defendant  to  set  up  any  equity  which  would  be  available  in  a  suit 
between  the  original  parties  will  not  be  disputed.  But  it  must  be 
borne  in  mind  who  are  the  parties  to  such  a  contract.  A  receiver 
as  such  ordinarily  (and  it  would  seem  under  the  Act  of  191 1) 
represents  all  of  them,  not  only  the  corporation:  see  Booth  v. 
Clark,  17  How.  (U.  S.)  322;  Bank  v.  Kirk,  216  Pa.  452.  As 
against  him,  of  course,  no  defense  can  be  made  which  would  not 
be  made  as  against  any  of  the  interests  he  represents :  Dettra  v. 
Kestner,  147  Pa.  566,  574.  Now,  it  is  settled  that  a  subscription 
to  stock  of  a  proposed  corporation  is  not  to  be  treated  as  a  con- 
tract simply  between  the  immediate  parties  to  it,  but  as  one  cre- 
ating rights  and  liabilities  between  each  particular  subscriber  and 
all  others  who  may  become  such,  all  subscribers  being,  in  short, 
parties  to  it:  Graff  v.  Railroad  Co.,  31  Pa.  489;  Miller  v.  Rail- 
road Co.,  87  Pa.  95 ;  Railroad  Co.  v.  Conway,  177  Pa.  364; 
Milk  Co.  V.  Armstrong,  38  Pa.  Superior  Ct.  350;  Garrett  v.  Lawn 
Mower  Co.,  39  Pa.  Superior  Ct.  78;  Machine  Co.  v.  Bromeier, 
42  Pa.  Superior  Ct.  384.  The  result  of  this  doctrine  is  that,  as 
all  these  cases  and  many  others  show,  no  defense  can  be  suc- 
cessfully interposed  by  a  subscriber  to  avoid  his  subscription 
which  would  be  unfair  and  prejudicial  to  this  co-subscribers. 
Nor,  in  view  of  the  considerations  upon  which  the  doctrine  rests, 
does  it  seem  of  any  moment  that,  the  subscription  being  taken 
by  some  intervening  party  acting  as  agent  for  that  purpose,  the 
formal  contract  is  made  with  such  party.  In  Edinboro  Academy 
V.  Robinson,  37  Pa.  210,  a  subscription  was  taken  by  and  in  the 
names  of  certain  persons  described  as  "trustees  for  the  purpose," 
the  proposed  corporation  not  being  mentioned.  Its  incorporation 
having  been  effected  subsequently,  a  suit  on  the  subscription  by 
it  was  held  by  the  nisi  prius  court  not  to  be  sustainable,  there 
being  no  privity  between  the  parties  to  the  action.  But  this  rul- 
ing was  reversed  on  error.  It  was  held  that  the  contract  of  sub- 
scription was  one  between  the  subscriber  and  all  his  fellows; 
that  the  corporation  was  the  legal  successor  to  the  rights  of  all ; 
that,  as  such,  the  money  subscribed  was  payable  to  it ;  and  that, 
therefore,  it  had  the  right  to  enforce  payment  by  suit  in  its  name. 
It  is  with  this  principle  in  view  that  the  remaining  defences  here 
set  up  must  be  considered. 
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(i)  The  face  of  the  subscription,  as  shown  by  the  copy  an* 
nexed  to  the  declaration,  bears  out  the  averment  that  the  capital 
stock  of  the  proposed  insurance  company  was  understood  to  be 
$500,000.  A  subscription  given  on  the  basis  of  a  designated  capi- 
talization may  be  withdrawn  upon  final  organization  of  the  com- 
pany, unassented  to  and  unratified  by  the  subscriber,  with  a  less 
capital :  Garrett  v.  Railroad  Co.,  78  Pa.  465 ;  Electric  Time  Co. 
V.  Leedom,  149  Pa.  185;  York  Flour  Mill  Co.  v.  Gallatin,  10 
York  Leg.  Record,  183.  The  affidavit,  however,  does  not  aver  a 
withdrawal  of  his  subscription  by  defendant,  nor  a  lack  of  op- 
portunity to  withdraw  it,  by  reason  of  unacquaintance  with  the 
facts  or  otherwise.  The  decision  in  Blectric  Time  Co.  v.  htedom, 
149  Pa.  185,  is  not  an  authority  for  holding  that  the  mere  aver- 
ment of  organization  with  less  capital  than  contemplated  is,  under 
all  circumstances,  sufficient  to  prevent  judgment  in  an  action 
upon  a  subscription.  The  allegation  there  was  that  the  capital 
stock  fixed  was  $200,000,  requiring  $165,000  of  cash  subscrip- 
tions— ^that  it  was  represented  to  defendant,  when  he  subscribed 
$1,000,  that  his  subscription  brought  the  total  subscribed  to  $100,- 
000 — and  that  in  truth  there  were  only  about  $50,000  of  cash  sub- 
scriptions. Upon  these  facts  there  arose,  in  the  opinion  of  the 
Supreme  Court,  under  the  laws  of  another  state  not  before  it,  a 
question  of  the  validity  of  the  company's  charter,  which  could 
not  be  "adjudged  conclusively  upon  an  affidavit  of  defense/' 

(2)  It  has  been  said  that  where  a  corporation  lets  off  part  of 
the  subscribers  and  returns  to  them  their  money  other  subscribers, 
neither  actually  nor  impliedly  consenting  thereto,  are  discharged 
from  liability  upon  their  subscriptions :  McCully  v.  Railroad  Co., 
32  Pa.  25 ;  Pitts.  &  C.  R.  Co.  v.  Stewart,  41  Pa.  54,  57.  But  a 
careful  reading  of  those  cases  shows  that  this  was  spoken,  in 
the  first  place,  of  an  act  of  the  corporation  itself,  and,  in  the 
second  place,  of  that  act  in  connection  with  other  circumstances, 
the  whole  indicating  an  abandonment  of  the  objects  originally 
contemplated,  resembling  "a  dissolution  of  partnership,"  or  "the 
substitution  of  new  and  incongruous  objects"  (see  32  Pa.  25,  31). 
In  neither  particular  does  it  fit  this  case.  Nor  does  the  affidavit 
disclose  such  facts  as  show  that  the  defendant  "neither  actually 
nor  impliedly"  assented.    And,  finally,  whilst  alleging  that  "with- 
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drawals"  were  "allowed,"  etc.,  the  affidavit  does  not  undertake  to 
say  when  or  at  what  stage  of  the  enterprise  this  occurred,  or 
whether  the  withdrawals  were  such  as  could  at  all  have  been 
disallowed. 

(3)  The  averment  of  the  fraudulent  character  of  the  enter- 
prise is,  of  course,  entirely  too  general  and  vague  to  amount  to  a 
defense  under  any  circumstances.  Fraud  must  always  be  stated 
circumstantially,  so  that  the  court  may  be  able  to  determine 
whether  it  is  indicated  as  existing:  Gazzam  v,  Reading,  202  Pa. 
231 »  238.  The  applicability  of  this  rule  to  affidavits  of  defense 
has  been  too  often  declared  to  warrant  a  citation  of  the  cases. 
It  is  enough  to  refer  to  Sterling  v.  Insurance  Co.,  32  Pa.  75, 
where  an  averment  almost  identical  with  this  was  held  insufficient. 

(4)  Section  5,  Act  of  May  i,  1876,  P.  L.  53,  directing  that,  at 
the  time  of  subscribing  for  stock  of  an  insurance  company,  the 
subscriber  shall  pay  10  per  cent,  of  the  amount  in  cash,  etc., 
refers  to  subscriptions  taken  after  articles  of  association  have 
been  executed  and  submitted  to  and  approved  by  the  insurance 
commissioner,  etc.  A  review  of  the  pertinent  decisions  in  this 
State:  Turnpike  Road  v.  Henderson,  8  S.  &  R.  219;  Leighty  v. 
Turnpike  Co.,  14  S.  &  R.  434;  Clark  v.  Navigation  Co.,  10  Watts, 
364;  Plank  Road  Co.  v.  Brown,  25  Pa.  156;  Railroad  Co.  v. 
Hickman,  28  Pa.  318;  Hacker  v.  Refining  Co.,  73  Pa.  93;  Gar- 
rett V.  Railroad  Co.,  78  Pa.  465,  leads  to  the  conclusion  that  a 
disregard  of  such  direction  makes  a  subscription  unenforceable 
by  either  party  to  it  in  the  absence  of  conduct  precluding  by  way 
of  estoppel  a  defense  on  the  ground  of  illegality,  but  that  its 
effect,  when  available,  being  to  enable  a  person  to  take  advantage 
of  his  own  wrong  in  order  to  avoid  a  liability,  the  statutory  di- 
rection is  to  be  strictly  confined  to  the  precise  kind  of  subscription 
dealt  with — ^so  that,  if  it  refers  to  a  subscripton  made  before 
organization,  it  will  not  apply  to  one  made  after  organization,  and 
so  on.  Here  the  time  or  stage  when  defendant's  subscription 
was  made  is  not  stated.  It  would  seem  to  have  been  before  the 
filing  of  articles  of  association.  If  so,  the  statute  does  not 
affect  it. 

The  averment,  however,  touching  this  matter,  seems  to  be  made 
for  still  another  purpose.  It  is  intimated  in  Garrett  v.  Railroad 
Co.,  78  Pa.  465,  at  page  468,  that  the  non-exaction  of  the  10  per 
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cent,  cash  payment,  etc,  upon  a  subscription  at  any  stage  may 
evidence  bad  faith  in  the  promotion  of  the  company  towards  the 
state — ^whichy  under  a  multitude  of  decisions,  may,  in  turn, 
vitiate  the  incorporation.  All  that  need  be  said  of  this  aspect  of 
the  averment  is  that  fraud  practiced  upon  the  State  in  the  ob- 
taining of  a  charter  of  incorporation,  whilst  available  to  the  State 
in  a  proceeding  to  annul  the  same,  cannot  be  set  up  by  a  private 
litigant  as  a  ground  of  collateral  attack  upon  the  validity  of  the 
incorporation.  This  principle  was  emphatically  declared  in  Coch- 
ran V.  Arnold,  58  Pa.  399,  and  has  since  become  firmly  established 
by  a  long  and  uniform  line  of  decisions  following  its  lead. 

(5)  The  allq;ation  that  the  stock  subscribed  for,  if  issued, 
would  have  been  worthless,  can  hardly  be  understood  as  involving 
the  notion  that  the  liability  of  a  subscriber  may  be  contingent 
upon  the  enterprise  proving  a  financial  success — ^which  would  be 
a  patent  absurdity.  It  is  probably  meant  to  convey  the  idea  that 
there  was  no  consideration  for  the  subscription.  So  understood, 
it  is  disposed  of  by  what  is  said  in  Hacker  v.  Refining  Co.,  73  Pa. 
93,  at  p.  97, 

(6)  Equally  tmavailing,  for  equally  obvious  reasons,  is  the 
allegation  that  no  certificate  of  stock  was  ever  issued  to  defendant. 
The  mere  fact  of  subscription  to  the  stock  of  an  as  yet  unformed 
corporation  makes  the  subscriber  a  participant  in  the  enterprise, 
entitled  upon  the  act  of  incorporation^  without  more,  to  member- 
ship in  the  corporation  and  all  the  rights  and  privileges  of  mem- 
bership: Bole  V.  Fulton,  233  Pa.  609, 611,  including  the  incidental 
remedies  for  compelling  recognition  as  a  shareholder  and  re- 
dressing a  refusal  thereof.  The  formal  issuance  or  non-issuance 
of  a  certificate  to  him  is  of  no  manner  of  consequence :  see  Burr 
V.  Wilcox,  22  N.  Y.  551. 

(7)  The  Act  of  1876,  in  section  9,  requires,  upon  incorporation 
of  an  insurance  company,  the  recording  in  the  proper  county  of 
the  articles  of  association,  and  in  section  35  directs  it  to  com- 
mence issuing  policies  within  one  year,  in  default  whereof  its  cor- 
porate powers  and  existence  shall  cease. 

It  has  been  decided  that  failure  to  record  in  compliance  with 
the  statute  renders  the  incorporators  personally  liable  to  persons 
who  deal  with  the  association  in  ignorance  of  its  incorporation : 
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Guckert  v.  Hacke,  159  Pa.  303;  Bank  v.  Crowcll,  177  Pa.  313. 
But  the  very  statement  of  that  proposition  negatives  the  idea  that 
such  failure  ipso  facto  avoids  the  incorporation ;  and  that  idea  is 
distinctly  repudiated  in  Pinkerton  v.  Traction  Co.,  193  Pa.  229. 
If  there  is  anything  in  the  language  of  McCuUy  v.  Railroad  Co., 
32  Pa.  25  that  seems  to  tend  in  the  opposite  direction,  it  was  long 
ago  robbed  of  such  effect  by  the  explanation  of  that  decision  in 
AUibone  v.  Hager,  46  Pa.  48,  54 ;  Girard  Bank  v.  Bank  of  Penn 
Township,  39  Pa.  92,  102;  Hanover  Junction  &  S.  Ry.  Co.  v. 
Haldeman,  82  Pa.  36,  46. 

As  for  the  effect  of  a  failure  to  do  business,  the  rule  laid  down 
in  the  last  cited  case,  at  pp.  45  and  46,  and  many  other  decisions, 
is  that  any  cause  which  may  work  a  forfeiture  of  the  charter  of  a 
company  is  not  the  subject  of  inquiry  collaterally,  and,  therefore, 
not  matter  of  defense  to  an  action  brought  upon  a  subscription 
to  its  capital  stock. 

It  would  thus  appear  that  there  is  nothing  in  this  affidavit  of 
defense  capable  of  standing  in  the  way  of  a  recovery  by  plaintiff. 
But  in  every  application  for  judgment  for  insufficiency  of  an 
affidavit  of  defense  a  question  arises  whether  upon  the  facts  de- 
clared by  plaintiff  he  is  entitled  to  such  judgment:  Reading  v. 
Stocker,  4  Berks  Co.  L.  J.  425,  and  cases  cited  at  page  426.  In 
their  argument  defendant's  counsel  have  suggested  certain  rea- 
sons why  this  question,  arising  in  this  case,  should,  apart  from 
anything  advanced  in  the  affidavit,  be  decided  against  the  plaintiff. 

One  is  that  the  action  is  wrongly  brought  in  the  name  of  the 
plaintiff  as  receiver,  instead  of  in  the  name  of  the  insurance  com- 
pany to  his  use  as  receiver:  see  Singerly  v.  Fox,  75  Pa.  112; 
Wisener,  et  al.,  Receivers,  v.  Myers,  3  Dist.  R.  687.  It  is  not 
clear,  however,  that  the  rule  in  this  respect  applicable  to  receiv- 
ers appointed  by  the  courts  is  equally  so  to  receivers  constituted, 
as  here,  under  the  Act  of  191 1  (see  section  3).  And  the  same 
observation  applies  to  the  next  suggestion  that,  in  order  to  main- 
tain an  action,  a  receiver  must  show  that  he  has  brought  it  by 
leave  of  the  court  having  control  over  him :  Wisener  v.  Myers,  3 
Dist.  R.  687.  But  the  third  seems  to  be  well  founded,  namely, 
that,  in  a  suit  by  a  receiver  to  recover  unpaid  subscriptions  to 
stock,  his  declaration  should  aver  the  need  thereof  (and  the  extent 
of  that  need)  for  the  pa3rment  of  debts  or  the  closing  out  of  the 
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business.  This  rule  is  laid  down  by  Judge  Wickham  in  the  case 
last  cited,  with  the  addition  that  the  need  referred  to  should  be 
determined  by  the  proper  court  before  suit  brought.  Whilst  in 
accord  with  practice  and  principle  in  cases  of  receiverships  ere* 
ated  by  the  court:  see  Wood  v.  Insurance  G).,  154  Pa.  157,  this 
addition  may  be  out  of  place  as  relating  to  one  constituted  under 
the  Act  of  191 1.  At  any  rate  it  is  not  necessary  for  the  purposes 
of  this  case  to  go  to  that  length.  Granting  that  subscribers  to  the 
stock  of  the  insurance  company,  who  have  not  paid,  are  liable  at 
the  call  of  its  receiver  for  such  proportion  of  their  subscriptions 
as  shall  be  required  to  equalize,  upon  a  settlement  of  the  receiver- 
ship, all  who  embarked  in  the  common  enterprise:  see  2  Cook, 
G>rp.,  §  641  (p.  1837),  it  does  not  follow  that  they  can  be  re- 
quired to  pay  any  more  than  will  answer  that  purpose.  Plaintiff 
says :  let  them  pay  in  full,  and  if  there  is  any  excess  over  what  is 
requisite,  they  will  get  back  each  his  share  of  it  upon  final  ac- 
counting and  distribution.  Yet  in  common  sense  and  reason, 
where  only  a  portion  of  the  unpaid  subscriptions  is  really  re- 
quired for  the  legitimate  purposes  of  the  receivership,  it  would 
be  manifestly  wrong  to  exact  their  payment  in  full,  with  the 
effect  of  increasing  the  cost  of  the  settlement,  to  the  serious  detri- 
ment of  all  compelled  to  pay  to  the  advantage  of  no  one  entitled 
to  come  in  upon  final  distribution.  There  is  perhaps  a  seeming 
analogy  between  plaintiff's  plan  and  the  ruling  obtained  in  cases 
of  insolvent  building  associations.  A  borrowing  member  has  to 
pay  back  the  entire  sum  actually  advanced  to  him,  and  take  his 
turn  on  the  general  distribution:  Strohen  v.  S.  P.  &  L.  Ass'n, 
115  Pa.  273;  Leechburg  B.  &  L.  Ass'n  v.  Kinter,  233  Pa.  354; 
Stoddard  v.  Kline,  51  Pa.  Superior  Ct.  16.  But  the  reasons  for 
that  rule  are  such  as  to  negative  its  applicability  in  any  other 
cases.  The  capital  stock  of  a  building  association  differs  from 
that  of  corporations  generally  in  that  its  payment  does  not  pre- 
cede but  is  itself  the  entire  object  of  the  enterprise.  Its  final 
consummation  is  attained  when  a  fund  has  been  accumulated 
which  gives  to  the  stock  its  designated  par  value.  A  member 
who  borrows  from  the  society  gets  from  it  that  value  by  antici- 
pation, being  bound  in  case  of  corporate  disaster  to  return  what 
he  has  thus  received  in  excess  of  his  pro  rata  share.  As  security 
for  an  advancement  his  obligation  stands  only  while  the  society 
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is  a  going  concern.  When  the  latter  breaks  up,  the  obligation  is 
simply  an  undertaking  to  repay  the  sum  he  has  received.  He  then 
stands  towards  the  society  in  the  dual  relation  of  debtor  with  re- 
spect to  what  has  been  loaned  to  him  and  creditor  in  respect  to 
what  he  has  paid  on  his  stock.  The  two  cannot  be  set  off  against 
each  other,  because  the  exact  value  of  the  stock  can  only  be  ascer- 
tained upon  final  accounting.  In  many  jurisdictions,  indeed :  see 
7  Thomps.,  Corp.,  §  8796,  even  in  such  cases  it  is  held  that  the 
receiver  can  only  call  for  repa3rment  of  what,  upon  a  fair  estimate 
of  the  assets  and  liabilities  of  the  society,  shall  presently  appear, 
needful  to  equalize  the  advanced  member  with  his  fellows.  But 
in  this  State  it  is  considered  that  the  practical  and  satisfactory 
method  of  adjusting  all  rights  is  as  above  stated.  No  such  com-: 
plicated  conditions  exist  in  a  case  like  that  before  us.  The  de- 
fendant has  received  nothing  he  is  bound  to  repay.  The  question 
is  simply  how  much  he  ought  to  contribute  to  the  common  loss 
in  order  to  put  him  on  an  equality  with  his  co-subscribers.  Within 
conscionable  limits  that  can  be  readily  ascertained.  The  rule  ap- 
plicable to  suits  by  receivers  appointed  by  the  courts  for  mutual 
insurance  companies,  which  required  such  ascertainment  in  ad- 
vance of  suit  and  laid  it  open  to  impeachment  on  the  ground  of  ex- 
cessiveness:  see  Hoffman  v.  Whelan,  160  Pa.  94;  Fire  Insurance 
Co.  V.  Boggs,  172  Pa.  91,  and  other  cases,  furnishes,  mutatis 
mutandis,  2l  reasonable  analogy  for  this  case.  There  is  in  plain- 
tiff's declaration  no  averment  that  the  whole  or  any  specific  part 
of  the  amount  subscribed  by  defendant  is  needed  for  the  purpose 
of  closing  out  the  affairs  of  the  insurance  company  with  fairness 
to  its  members.  It  is  true  there  is  no  denial  of  such  necessity  in 
the  af&davit  of  defense.  But  the  latter  is  not  required  to  deny 
that  which  the  declaration  does  not  aver:  McPherson  v.  Bank, 
96  Pa.  135 ;  Deacon  v.  Smaltz,  10  Pa.  Superior  Ct.  151 — ^nor  can  a 
vital  fact  not  averred  in  the  declaration  or  expressly  admitted  in 
the  affidavit  be  gathered  inferentially  from  that  which  it  does  con- 
tain with  the  effect  of  basing  thereon,  in  whole  or  in  part,  a  judg- 
ment for  plaintiff:  Taylor  v.  Beatty,  202  Pa.  120,  i2i5-7;  United 
States  Brick  Co.  v.  Shale  Brick  Co.,  228  Pa.  81,  84.  Because, 
for  the  reason  discussed,  the  declaration  does  not  on  its  face 
show  plaintiff's  right  to  judgment,  we  conclude  that  the  plaintiff 
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is  not  entitled  to  one  for  want  of  a  sufficient  affidavit  of  defense 
in  this  case,  and,  therefore, 
The  rule  to  show  cause  is  discharged. 

Donaldson,  Receiver  v.  Rouhan  ;  Same  v.  Rentschler. 

Stock  subscriptions— Fraud — Withdrawal  of  subscription — Ajpr: 
davit  of  defense  in  action  to  recover  subscription — Suff^ 
ciency  of. 

1.  A  contract  to  subscribe  to  stock  is  trilateral  between  the  subscriber, 
the  corporation  and  the  other  stockholders,  and  an  affidavh  of  defense  in 
an  action  to  recover  on  such  a  contract,  which  alleges  fraudulent  mis- 
representations by  agents,  is  insufficient.  The  contract  will  be  sustained 
for  the  benefit  of  the  other  stockholders. 

2.  In  such  an  action  an  affidavit  of  defense  which  alleges  misappropri- 
ation by  the  parties  collecting  the  subscriptions  is  insufficient  unless  ac- 
companied with  a  showing  of  a  prompt  withdrawal  of  the  defendant's 
subscription  upon  the  ground  of  the  fraud  alleged. 

3.  Subscriptions  to  stock  may  be  freely  withdrawn  up  to  the  time  the 
articles  of  association  are  filed  in  the  proper  public  office.  In  an  action 
to  recover  on  a  stock  subKription  contract  an  affidavit  of  defense  alleging 
withdrawal  is  insufficient  if  it  fails  to  aver  that  the  withdrawal  was  made 
in  time  and  that  notice  thereof  was  given  to  the  proper  parties. 

4.  In  such  an  action  an  affidavit  of  defense  alleging  that  the  subscrip- 
tions were  made  upon  secret  conditions  contingently  or  absolutely  re- 
lieving defendant  from  the  same,  is  insufficient. 

Rules  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
C.  P.,  Berks  Co.,  March  T.,  191 3,  Nos.  28  and  31. 

S.  £.  Bertolet  and  William  Kerper  Stevens,  for  plaintiff  and 
rules. 

William  Rick,  for  defendants. 

Enduch,  p.  J. : 

In  each  of  these  cases  the  declaration  and  the  cause  of  action 
disclosed  by  it  are  essentially  similar  to  those  considered  in  Don- 
aldson, Receiver,  Etc.,  v.  Rabenhold  (see  preceding  case),  in 
which  an  opinion  has  just  been  filed. 

The  affidavits  of  defense,  taken  together,  set  up  the  fraudulent 
character  of  the  proposed  insurance  company,  the  invalidity  of 
its  charter,  its  forfeiture,  the  worthlessness  of  the  stock,  the  non- 
receipt  by  defendants  of  certificates,  and  plaintiff's  acquisition  of 
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the  notes,  with  notice  and  without  value,  etc.,  so  much  in  the  same 
terms  as  in  the  case  mentioned  that  what  was  there  said  upon 
these  matters  may  be  referred  to  as  disposing  of  them  here.  The 
reduction  of  the  capital  stock  is  averted  to  in  the  RoUman  case 
without  any  averment  as  to  defendant's  want  of  knowledge  or 
assent,  and  in  the  Rentschler  case  as  known  to  defendant  before 
the  renewal  of  his  original  note  for  his  subscription,  and  there- 
fore, under  the  rule  discussed  in  the  Rabenhold  case,  cuts  no 
figure  in  either  of  these.  There  are,  however,  other  averments 
here,  not  passed  upon  there,  to  the  effect  (a)  that  the  subscriptions 
were  obtained  by  fraudulent  misrepresentations  on  the  part  of  the 
persons  who  solicited  them;  (b)  that  the  sums  paid  by  subscrib- 
ers to  the  agency  having  in  charge  the  gathering  of  subscriptions 
were  fraudulently  misappropriated  by  that  agency,  composed  in 
part  of  the  same  persons  who,  as  officers,  controlled  the  insurance 
company;  (c)  that  the  subscriptions  sued  for  were  withdrawn, 
in  the  Rollman  case  by  return  of  the  receipt  to  the  insurance  com- 
pany and  demand  of  cancellation,  and  in  the  Rentschler  case  by 
notice  of  refusal  to  pay,  given  to  the  insurance  company  "through 
the  bank  which  held"  his  note,  when  coming  due;  and  (d)  in 
the  Rentschler  case  that  his  subscription  was  subject  to  a  condition 
agreed  to  between  him  and  the  person  procuring  it  which  remains 
unfulfilled.  In  view  of  the  general  principles  pointed  out  in  the 
Rabenhold  case  and  under  the  authorities  specifically  applicable 
to  these  additional  defenses,  their  insufficiency  is  hardly  doubtful. 

(a)  The  futility  of  the  defense  of  fraudulent  misrepresenta- 
tions of  agents,  inducing  defendants  to  subscribe,  is  apparent 
from  the  decision  and  cases  cited  in  Dettra  v.  Kestner,  147  Pa. 
566,  the  more  recent  ones  of  Philadelphia  &  Del.  Co.  Ry.  Co.  v. 
Conway,  177  Pa.  364;  Altoona  Sanitary  Milk  Co.  v.  Armstrong, 
38  Pa.  Superior  Ct.  350;  Keystone  Wrapping  Machine  Co.  v. 
Bromeier,  42  Pa.  Superior  Ct.  384,  and  many  others. 

(b)  The  misappropriation  by  the  parties  in  charge  of  the  gath- 
ering of  subscriptions  is  plainly  unavailing,  remembering  the 
nature  of  the  contract  of  subscription  and  who  the  real  parties  to 
it  are.  Surely  the  wrongdoings  of  such  agents  are  not  to  be  visited 
upon  defendants'  co-subscribers,  who  had  no  more  control  over 
those  agents  than  the  defendants  themselves.  Even  treated  as 
an  averment  of  misappropriation  by  those  persons  as  officers  of 
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the  insurance  coiiq>any,  this  defense  must  be  rejected,  under  Iron 
&  Steel  Co.  V.  Selliez,  175  Pa.  18.  And,  in  any  event,  an  all^a- 
tion  of  fraud,  such  as  is  involved  in  this  and  the  preceding  propo- 
sition, would,  in  order  to  amount  to  a  defense,  have  to  be  accon>- 
panied  with  a  showing  of  prompt  withdrawal  of  the  defendants' 
subscriptions  (Howard  v.  Turner,  155  Pa.  349)  upon  the  ground 
of  the  very  fraud  alleged :  Upton  v.  Tribilcock,  91  U.  S.  45. 

(c)  It  is  settled  that  a  stock  subscription  in  a  proposed  cor- 
poration may  be  freely  withdrawn  up  to  the  time  of  the  filing  of^ 
the  articles  of  association  in  the  proper  public  office :  Garrett  v; 
Railroad  Co.,  78  Pa.  465;  Bok  Works  v.  Shultz,  143  Pa.  356; 
Traction  Engine  Co.  v.  De  La  Green,  143  Pa.  269;  Fair  Ass'n 
v.  Greer,  11  Pa.  Superior  Ct.  103;  Bottle  Co.  v.  Cribbs,  51  Pa. 
Superior  Ct.  555.  It  does  not  appear  in  these  cases  that  the  de- 
fendants' allq^ed  withdrawals  were  made  in  time.  That  fact,  it 
can  hardly  be  doubted,  ought  to  be  made  clear  in  the  affidavits  in 
order  to  render  the  defense  complete.  What  ought  to  be  therein 
stated,  and  is  not,  is  taken  not  to  be  the  fact :  Lord  v.  Ocean  Bank, 
20  Pa.  384;  Com.  V.  Snyder,  i  Pa.  Superior  Ct.  286;  Althouse 
V.  Hunsberger,  6  Pa.  Superior  Ct.  160 ;  Ritter  v.  Henning,  10  Pa. 
Superior  Ct  458;  M.  &  S.  Co.  v.  Frazier,  20  Pa.  Superior  Ct. 
394.  Moreover,  to  constitute  a  withdrawal,  there  must  be  notice 
of  it  given  to  a  party  competent  to  receive  it :  see  Real  Estate 
Co.  V.  Tower,  161  Mass.  10;  36  N.  E.  Repr.  680;  Bottle  Co.  v. 
Cribbs,  51  Pa.  Superior  Ct.  555.  Notice  of  refusal  to  stand  by 
the  subscription  may  be  sufficient  if  given  to  the  party  or  agency 
having  charge  of  the  subscriptions:  Real  Estate  Co.  v.  Tower, 
161  Mass.  10 ;  36  N.  E.  Repr.  680.  In  these  cases  that  appears 
to  have  been  the  Reading  Finance  and  Securities  Company. 
There  is  no  averment  of  notice  of  withdrawal  or  refusal  to  pay 
to  it.  To  say  that  such  notice  was  given  or  withdrawal  made  to 
the  insurance  company  is  not  an  equivalent.  That  statement  is 
susceptible  of  two  interpretations— either  that  the  act  of  with- 
drawal preceded  or  that  it  succeeded  the  organization  of  that 
company.  If  understood  as  meaning  the  former,  it  is  on  its  face 
insufficient,  because,  there  being  then  no  such  company  in  ex- 
istence, no  person  whatever  is  indicated  as  the  recipient  of  the 
notice,  etc.,  least  of  all  such  person  as  might  by  the  court  be 
deemed  a  proper  one  for  that  purpose.   If  understood  in  the  other 
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sense,  the  statement  admits  that  the  withdrawal  came  too  late, 
and  (in  the  absence  of  a  further  averment  of  its  approval  by  the 
insurance  company  after  incorporation :  see  Harvey  v.  Weitzen- 
kom,  232  Pa.  447,  453)  that  it  was  ineffectual.  And  still  less 
satisfactory,  of  course,  is  the  allegation  of  notice,  etc.,  to  the  in- 
surance company  "through"  the  bank  that  held  the  notes  for 
collection,  the  same  not  being  payable  to  that  company  and  ap- 
pearing not  yet  to  have  been  transferred  to  it,  and  the  bank  not 
being  averred  to  have  had  any  relation  to  it  or  any  functions  of 
agency  in  the  premises. 

(d)  As  for  any  secret  conditions  annexed  to  defendants'  sub- 
scriptions, contingently  or  absolutely  relieving  them  from  liability 
upon  the  same,  all  that  need  be  said  is  that,  if  there  were  any  such 
conditions,  they  and  not  the  subscriptions  were  void,  and  that  no 
such  defense  can  be  set  up  in  a  suit  to  recover  on  them :  Graff 
V.  Railroad  Co.,  31  Pa.  489;  Manufacturing  Q).  v.  Stadon,  68 
Pa.  256;  Miller  v.  Railroad  Co.,  87  Pa.  95;  Hoffman  v.  Rail- 
road Co.,  157  Pa.  174;  Philadelphia  &  Del.  Co.  Ry.  Co.  v.  Con- 
way, 177  Pa.  364;  Maries  Carved  Moulding  Co.  v.  Stulb,  215 
Pa.  91 ;  Jeanette  Bottle  Works  v.  Schall,  13  Pa.  Superior  Ct.  96. 

With  all  the  defenses  alleged  in  the  affidavits  thus  eliminated, 
these  cases  are  in  precisely  the  same  situation  as  the  Rabenhold 
case  (see  preceding  case),  and  it  is  only  for  the  reason  there 
prevailing  that  judgment  must  here  also  be  refused. 

In  each  of  the  above  entitled  cases  the  rule  to  show  cause  is 
discharged. 
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DoNAi^DSON,  Receiver^  v.  Mabry. 

Stock  subscriptian^Purchase  of  stock— Affidavit  of  defense- 
Sufficiency  of — Pmlure  of  consideration. 

In  an  action  to  recover  on  notes  given  to  secure  payment  of  a  purchase 
of  stock,  plaintiffs  declaration  set  forth  that  defendant  agreed  to  buy 
certain  shares  of  stock  from  one  H^  and  to  secure  payment  thereof  gave 
his  notes  to  the  order  of  H.,  which  notes  were  endorsed  after  maturity 
to  the  plaintifft  receiver  of  the  corporation. 

The  affidavit  of  defense  alleged  that  the  shares  purchased  were  not  de- 
livered, that  the  notes  sued  upon  were  endorsed  by  H.  without  receiving 
value,  after  maturity,  and  with  notice  to  indorsee  of  the  failure  of  con- 
sideration. 

Held:  The  affidavit  of  defense  was  sufficient.  The  transaction  here, 
being  a  purchase  of  shares,  is  quite  different  from  the  preceding  cases 
where  the  contract  was  for  a  subscription  to  stock. 

Cf.  two  cases  preceding. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
C.  P.  Berks  Co.,  March  T.,  1913,  No.  26. 

S.  E.  Bertolet  and  William  Kerper  Stevens,  for  plaintiff  and 
rule. 

D.  N.  Schaeffer,  for  defendant. 
Enduch,  p.  J. : 

In  this  case  the  plaintiff's  declaration  avers  that  on  May  16, 
1910,  defendant,  in  writing,  agreed  to  purchase  from  one  Harley 
fifteen  shares  of  the  capital  stock  of  a  proposed  corporation. 
The  Citizens'  Life  Insurance  Company  of  America,  and  to  pay 
therefor  to  him  or  his  order  $20  per  share,  defendant  at  the  same 
time,  in  accordance  with  said  agreement,  giving  his  notes  for 
$200  and  $100,  respectively,  payable,  120  days  after  date,  to  the 
order  of  Harley,  which  by  endorsement  after  maturity  came  into 
the  hands  of  the  plaintiff,  who,  in  the  meantime,  had  been  ap* 
pointed  receiver  of  the  insurance  company  under  the  Act  of 
June  I,  191 1,  P.  L.  599.  The  notes  being  unpaid,  plaintiff  claims 
the  amount  of  them,  with  interest  since  their  maturity.  The 
copies  of  the  contract  with  Harley,  attached  to  the  declaraion, 
show  that  one  of  them,  for  the  purchase  of  five  shares,  was 
made  between  bim  and  one  Roy  £.  Mabry,  not  the  defendant. 
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The  affidavit  of  defense,  as  amended  by  a  supplemental  one 
filed  since  the  argument,  admits  the  contracts  of  purchase  from 
Harley,  but  avers,  inter  alia,  that  the  latter  had  subscribed  for  a 
large  ntunber  of  shares  in  the  insurance  company  and  given  his 
note  in  pa3rment  of  his  subscription ;  that  out  of  this  lot  of  shares 
subscribed  for  and  owned  by  him,  he  sold  ten  to  defendant  and 
five  to  Roy  E.  Mabry,  to  be  delivered  to  them,  when  issued,  upon 
the  incorporation  of  the  company ;  that  it  was  incorporated  on 
Aug.  19,  1910;  that  the  shares  purchased  were  not  issued  or  de- 
livered to  the  purchasers ;  that  the  notes  were  endorsed  by  Har- 
ley  to  the  Finance  and  Securities  Company  without  value,  and 
through  its  receiver  sold  to  plaintiff  for  a  nominal  consideration ; 
and  that  he,  when  he  took  them  had  full  knowledge  of  the  facts 
recited.  There  are  other  averments  impeaching  the  bona  fides 
of  the  incorporation  of  the  insurance  company,  the  validity  of  its 
charter,  and  its  continuing  corporate  existence;  but  these,  as 
pointed  out  in  the  opinion  filed  this  day  in  Donaldson,  Receiver, 
V.  Rabenhold  (see  preceding  cases),  amount  to  nothing. 

The  plaintiff's  declaration  does  not  unequivocally  allege  that, 
in  the  transaction  with  defendant,  Harley  acted  as  agent  for  any 
one.  It  adds  to  the  mention  of  him  the  words  "agent  of  the  Read- 
ing Finance  and  Securities  Company."  He  may  have  been  such 
in  other  matters  and  yet  not  in  this,  and  the  declaration  does  not 
so  affirm  (see  Frazier  v.  Gery,  4  Berks  Co.  L.  J.  179,  i8i),  nor 
does  the  wording  of  the  written  contracts  so  indicate.  The  state- 
ment of  the  affidavit  of  defense,  as  amended,  which  for  present 
purposes  must  be  taken  as  verity,  declares  him  to  have  been  the 
owner  of  the  shares  and  to  have  sold  them  in  that  capacity ;  and 
the  contracts  look  that  way.  There  is  a  very  substantial  distinc- 
tion between  a  subscription  to  shares  and  a  purchase  of  shares : 
I  Thomps.,  Corp.,  §  1254.  The  transaction  as  averred  in  this 
affidavit  was  not  a  subscription  by  defendant  to  the  insurance 
company  stock,  to  which  any  of  the  principles  dealt  with  as 
peculiar  to  such  in  the  suits  by  the  same  plaintiff  against  Raben- 
hold or  RoUman  and  Rentschler  (see  preceding  cases)  are  appli- 
cable, because  not  a  contract  to  which  other  subscribers  of  stock 
in  the  proposed  company  were  parties.  Perhaps,  since  the  cor- 
poration was  not  yet  in  being,  and  therefore  there  were  no  stock 
and  no  shares  of  stock  in  existence  at  the  time,  it  was  not,  strictly 
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spcal^ng^  a  purchase  of  stock  by  defendant  from  Harley.  Yet, 
at  any  rate,  it  was  a  purchase  from  him  of  part  of  a  right  he  had 
acquired  as  owner  by  virtue  of  his  subscription  to  the  stock  of  the 
insurance  company,  which  right  is  assignable:  see  7  Thomps., 
Corp.,  8  861 1.  Harley  was  not,  in  that  transaction,  representing 
any  one  else  as  agent.  He  was  acting  in  his  own  behalf.  It  was 
a  transaction  between  him  and  defendant  alone,  which  in  its 
nature  invcdved  no  others  as  privy.  True,  if  the  transactkm  was 
binding  between  Harley  and  defendant,  then,  as  between  the  lat- 
ter and  the  insurance  company  accepting  him  as  a  member  in  the 
place,  pro  tanto,  of  Harley,  a  privity  of  rights  and  obligations 
would  thereby  and  thenceforth  be  established :  Merrimac  Mining 
Co.  V.  Levy,  54  Pa.  227.  But  the  possibility  of  that  result  de- 
pended upon  the  effect  of  the  sale  by  Harley  to  the  defendant. 
If  it  was  not  binding  or  for  any  lawful  reason  traceable  to  its 
terms  became  avoided,  no  relation  was  created  between  defend- 
ant and  the  insurance  company  or  any  others  interested  in  the 
same.  The  allegation  is  that  the  contract  involved  something  to 
be  done  by  Harley,  and  that  his  part  of  it  was  not  carried  out ; 
that  the  consideration  on  which  defendant's  obligation  under  it 
was  based  failed,  and  that,  therefore,  his  liability  upon  it  and 
upon  the  notes  in  suit  was  discharged.  As  between  Harley  and 
defendant,  it  is  difficult  to  see  why,  assuming  the  facts  to  be  as 
stated,  this  conclusion  would  not  follow.  The  transfer  of  the 
notes  to  the  Finance  and  Securities  Company  without  consider- 
ation, as  alleged,  put  it  in  no  better  position;  and  the  plaintiff 
is  averred  to  have  taken  them,  not  only  after  maturity,  but  with 
knowledge  of  the  facts.  As  rq^ards  the  contracts  of  purchase, 
it  may  be  noted  that  there  does  not  appear  to  have  been  any  Itgdl 
assignment  of  them  to  anybody.  Supposing  the  transfer  of  the 
notes  and  the  possession  of  the  contracts  to  be  enough  to  show 
an  equitable  assignment  of  them,  the  rule  remains  that  an  assignee 
can  take  from  his  assignor  no  better  title  than  the  latter  had, 
and  is  subject  to  all  defences  available  against  him :  Real  Estate 
Trust  Co.  V.  Manufacturing  Co.,  223  Pa.  350,  357. 

Upon  the  declaration  and  affidavits  of  defense  as  they  stand  in 
this  case,  there  seems,  for  the  reasons  stated,  to  be  no  present 
rig^t  to  judgment,  and  therefore,  the  rule  to  show  cause  is  dis- 
charged. 
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DoNAij)soN,  Receiver,  v.  Body  ;  Same  v.  C.  J.  Miller  ;  Same  v. 

L.  A.  Miller. 

Stock  subscription — Action  to  recot^er— Affidavit  of  Defense — 
Sufficiency  of — Agreement  with  agent  taking  subscriptions. 

In  an  action  to  recover  on  notes  given  in  payment  of  a  subscription  to 
stock,  the  affidavit  of  defense  filed  averred  that  the  agent  with  whom  the 
defendant  dealt  agreed  to  pay  for  and  deliver  to  the  defendant  the  stock 
mentioned  in  his  subscription,  that  the  defendant's  notes  were  given  in 
consideration  of  this  promise,  and  that  it  was  not  performed. 

Held:   The  affidavit  of  defense  was  insufficient 

Cf.  the  three  cases  preceding. 

Rules  for  judgment  for  want  of  sufficient  affidavits  of  defense. 
C.  P.  Berks  Co.,  March  T.,  1913,  Nos.  24,  27  and  32. 

5*.  £.  Bertolet  and  William  Kerper  Stevens,  for  plaintiff  and 
rules. 

Dumn  &  Schaeffer,  for  Body;  Ira  P.  Rothermel,  for  C.  J. 
Miller  and  L.  A.  Miller. 

Endlich,  p.  J. : 

The  declarations  filed  in  these  cases^  with  the  copies  of  instru- 
ments accompan}ring  them,  disclose,  mutatis  mutandis,  the  same 
causes  of  action  as  those  sued  upon  in  Donaldson,  Receiver,  v. 
Rabenhold  and  Donaldson,  Receiver,  v.  RoUman  (see  three  pre- 
ceding cases),  in  both  of  which  cases  opinions  have  this  day  been 
filed.  The  affidavits  here  put  in  aver,  among  other  things,  that 
the  Reading  Finance  and  Securities  Company,  with  which  the  de- 
fendants dealt,  agreed  to  pay  for  and  deliver  to  each  of  the  de- 
fendants the  stock  mentioned  in  their  respective  subscriptions, 
that  the  defendants'  notes  were  given  in  consideration  of  this 
promise,  and  that  it  was  not  performed. 

Were  these  suits  brought,  like  that  of  Donaldson,  Receiver,  v. 
Fisher,  C  P.  Berks  Co.,  March  Term,  1913,  No.  21,  just  decided, 
simply  upon  the  defendants'  notes,  the  above  averments  would, 
here  as  there,  be  sufficient  to  preclude  the  entry  of  judgment.  But 
these  suits  rest,  as  pointed  out  in  the  Rabenhold  case,  upon  causes 
of  action  of  which  written  contracts  of  stock  subscription  are  at 
least  a  part,  and  those  contracts  are  imported  into  the  dedara- 
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tions.  Upon  them  the  defendants'  liability  to  pay,  if  there  is  any, 
arises  primarily  and  is  complete.  The  notes  may  be  regarded  as 
but  acknowledgments  of  it :  Forney  v.  Benedict,  5  Pa.  225,  228. 
The  contracts  themselves  are  nowhere  denied.  Yet  the  transaction 
is  represented  as  subject  to  something  different  injected  into  it 
when  it  came  to  giving  the  notes.  Passing  by  the  circumstance 
that  it  is  not  stated  whether  this  element  was  introduced  by  way 
of  contemporaneous  parol  agreement,  whether  it  constituted  the 
inducement  for  defendants'  entering  into  the  written  contracts  or 
giving  notes,  and  other  details  indispensable  under  very  familiar 
principles,  it  would  seem  that,  in  obedience  to  the  rule  requiring 
an  agreement  set  up  in  an  affidavit  of  defense  to  he  so  construed, 
if  possible,  as  not  to  contradict  the  terms  of  the  undisputed  instru- 
ment sued  on  (Da  Costa  v.  O'Rourke,  12  Philadelphia  223),  the 
matter  here  averred  should  be  looked  upon  as  something  entirely 
collateral  to  and  apart  from  the  contracts  of  subscription:  see 
Thome  v.  Worfflcin,  100  Pa.  519,  526;  that  is  to  say,  as  a  quali- 
fied promise  on  the  part  of  the  Finance  and  Securities  Company 
to  pay  for  the  stock  subscribed  out  of  the  proceeds  of  the  notes — 
or  perhaps  as  an  absolute  assumption  by  it,  in  exchange  for  the 
notes,  to  pay  the  amounts  subscribed.  In  neither  aspect  does 
the  allegation  touch  the  effect  of  the  subscriptions  as  contracts 
between  the  insurance  company  and  defendants,  or  afford  to  the 
latter  an  avenue  of  escape  from  liability  resulting  from  their 
undertakings  with  it  and  with  their  fellow  subscribers.  On  the 
one  hand,  aside  from  any  other  difficulty,  the  notes  remaining  un- 
paid, the  Finance  and  Securities  Company  could  not,  of  course, 
have  paid  for  the  stock  out  of  their  proceeds ;  and,  on  the  other 
hand,  if  there  was  a  bargain  that  it  instead  of  the  subscribers 
should,  provisionally  or  ultimately,  make  good  the  subscriptions, 
it  was,  under  the  authorities,  one  which  cannot  help  the  defend- 
ants in  these  suits.  The  futility  of  secret  conditions  annexed  to 
a  subscription  for  stock  in  a  proposed  corporation  has  been  point- 
ed out,  with  the  citation  of  pertinent  decisions,  in  Donaldson, 
Etc.,  V.  Rollman,  ante.  And  in  the  opinion  filed  in  that  case,  to- 
gether with  that  in  Donaldson,  Etc.,  v.  Rabenhold  (see  three  pre- 
ceding cases),  will  also  be  found  a  discussion  of  each  of  the  re- 
maining defenses  here  set  up  sufficient  to  warrant  a  dismissal  of 
all  of  them  without  further  comment. 
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Thus  these  cases  are  left  in  precisely  the  same  situation,  in 
every  essential  respect,  as  those  just  referred  to,  and,  of  course, 
liable  to  the  same  treatment.  It  follows  that,  notwithstanding 
the  inadequacy  of  these  affidavits  of  defense,  the  propriety  of  en- 
tering judgment  for  plaintiff  here  is  negatived  by  the  same  con- 
sideration which  forbade  it  there.  Upon  that  ground,  which  need 
not  be  re-stated, 

In  each  of  the  above  entitled  cases  the  rule  to  show  cause  is 
discharged. 
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DONALDSOK,  RECKIVEK,  V.  BoYER. 

Stock  subscriptioMS^-Parties  to  contract — Affidavit  of  defence — 
Sufficiency  of  ^-Failure  to  deny  material  averments  of  plain- 
Hff. 

In  an  action  to  recover  on  a  snbtcription  for  stock,  the  declaradon 
aTerred  inter  alia  that  the  defendant  had  sobacribed  for  certain  shares 
through  H,  that  H  had  subscribed  for  a  large  blodc  of  stock  through  the 
R.  company,  that  the  R.  company  was  sole  agent  of  the  proposed  corpo- 
ration to  secure  subscriptions  to  the  stock,  that  H  was  virtually  the  agent 
of  the  R.  company,  that  the  subscription  made  was  subject  to  the  ac- 
ceptance of  the  subscriber  by  the  company,  and  that  the  notes  given  in 
payment  for  the  stock  were  made  to  the  R.  company. 

The  affidavit  of  defense  averred  inter  alia  that  the  defendant  had  not 
subscribed  as  an  original  stockholder  but  had  made  a  purchase  of  the 
stock  from  H,  but  it  did  not  deny  the  above  averments  of  the  plaintiE 

Held:    The  affidavit  of  defense  was  insufficient 

Rule  for  judgment  for  want  of  sufiScient  affidavit  of  defense. 
C.  P.  Berks  Co.,  May  T.,  1913,  No.  85. 

Samuel  B.  Bertolet  and  W,  Kerper  Stevens,  for  plaintiff  and 
rule. 

Ira  G.  Kuts,  for  defendant. 

Enduch,  p.  J.,  Feb.  2, 1914: 

The  defendant  contends  that  this  case  is  on  all  fours  with  Don- 
aldson, Receiver,  v.  Mabry,  (see  preceding  cases),  where  a  sim- 
ilar rule  was  discharged.  The  agreement  between  defendant  and 
Harley,  recited  in  the  declaration,  seems,  indeed,  to  be  substan- 
tially the  same  in  form  as  that  set  forth  in  the  case  mentioned. 
But  it  was  there  pointed  out  that  the  declaration  contained  no 
unequivocal  allegation  of  Harley's  agency  for  any  one  in  the 
transaction,  and  the  notes  given  were  payable  to  Harley.  The 
transaction  could,  therefore,  be  treated  only  as  a  sale  by  Harley 
to  Mabry,  which  involved  no  others  as  privy,  and  Mabry's  de- 
fense against  Harley  was  all-sufficient.  Here  the  declaration  avers 
that  the  Reading  Finance  and  Securities  Company  was  the  sole 
agent  of  the  Citizens'  Life  Insurance  Company  to  procure  and 
accept  subscriptions  for  its  stock ;  that  Harley,  under  his  arrange- 
ment with  the  Finance  and  Securities  Company,  which  is  set  out 
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and  bears  that  interpretation,  was,  virtually  as  its  agent,  selling 
the  insurance  company  stock,  subject  to  acceptance  of  the  pur- 
chasers by  the  company;  and  that  this  was  such  a  transaction, 
which,  being  accepted  by  the  company,  became  in  every  sense  a 
subscription  by  defendant  to  so  and  so  many  shares  of  the  stock 
of  the  insurance  eompany  at  such  and  such  a  price,  and  this  aver- 
ment is  further  supported  by  the  fact  that  defendant's  note  for 
the  unpaid  price  of  the  stock  was  made  payable  to  the  Finance 
and  Securities  Company.  The  legal  principle  involved  in  plain- 
tiff's position,  viz.,  that  to  the  extent  of  the  transfer  from  Harley 
to  defendant,  the  latter,  expressly  promising,  as  here,  to  pay  the 
subscription  price  remaining  unpaid,  is  to  be  regarded,  upon  his 
acceptance  by  the  company,  as  substituted  to  the  rights  and  obli- 
gations of  Harley,  and  as  subject  to  the  liabilities  of  an  original 
subscriber,  is  sustained  by  the  decision  in  Mining  Co.  v.  Levy,  54 
Pa,  227,  229.  The  affidavit  of  defense,  as  amended  by  the  sup- 
plemental affidavit,  does  not  deny  the  facts  alleged,  as  above  in- 
dicated, in  the  declaration;  and  it  should  be  remembered  that 
the  affidavit  is  made  to  the  declaration,  whose  averments,  not 
denied,  must  be  taken  to  be  admitted :  Ashman  v.  Weigley,  148 
Pa.  61,  63;  Wanner  v.  Emanuel  Church,  174  Pa.  466,  470.  It 
follows  that  this  case  is  not  ruled  by  the  Mabry  decision,  but  by 
totally  different  considerations  applicable  to  original  stock  sub- 
scriptions. 

What  those  considerations  are  and  how  they  bear  upon  the 
other  matters  alleged  in  the  defendant's  affidavit  has  been  fully 
passed  upon  in  the  various  cases  arising  under  this  receivership, 
beginning  with  Donalson,  Receiver,  v.  Rabenhold,  (See  preceding 
cases),  and  referring  to  the  pertinent  decisions,  and  need  not  be 
rediscussed.  It  is  enough  to  say  that  it  is  not  perceived  how  any- 
thing here  averred  by  way  of  defense  can  stand  in  the  way  of 
judgment  for  plaintiff,  or  how,  therefore,  consistently  with  the 
authorities  which  are  binding  upon  us,  this  application  can  be  re- 
fused. It  may  be  noted  that  there  is  no  denial  of  the  averment  of 
the  declaration  that  the  amount  for  which  judgment  is  asked 
represents  the  proportion  justly  demandable  from  defendant  by 
the  plaintiff  in  order  to  wind  up  the  affairs  of  the  insurance  com- 
pany in  his  hands  as  receiver. 

The  rule  to  show  cause  is  made  absolute. 
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Tanner,  Receivkr,  v.  O.  M.  Weber  Co.,  Inc.^ 

Mutual  insurance  company — Legality  of  assessment — Affidavit  of 
defense— Sufficiency  of. 

The  presumption  of  law  is  in  favor  of  the  regularity  of  proceedings  to 
assess  and  the  legality  of  the  assessment  by  a  mutual  insurance  company, 
and  this  presumption  cannot  be  overcome  by  a  general  indefinite  denial  in 
an  affidavit  of  defense. 

In  a  mutual  insurance  company,  the  membership  (becoming  a  policy 
holder)  estops  such  member  from  setting  up  fraud  as  to  his  being  in- 
duced to  become  such  member,  as  against  innocent  third  parties  who 
may  have  regarded  his  membership  as  an  inducing  cause  of  their  be- 
coming members  in  the  company.  Accordingly,  in  the  affidavit  of  defense, 
there  must  be  a  positive  averment  that  no  persons  have  subsequenUy  be- 
come members. 

Rules  for  judgment  for  portions  of  plaintiffs'  claims  as  to 
which  the  affidavits  of  defense  are  instiificient.  C.  P.  No.  5, 
Philadelphia  Co.,  Dec.  T.,  1913,  No.  492,  March  T.,  1914,  No. 
1056. 

C.  /.  Hepburn,  for  Plaintiffs. 

T.  L.  Bean,  Duane,  Morris  &  Hecksher  and  W.  Y.  C.  Ander- 
son, for  Defendants. 

Per  Curum,  April  21,  1914: 

These  cases  are  ruled  by  the  decisions  of  this  court  in  Tanner, 
Receiver,  v.  H.  C.  Fox  &  Sons,  Incorporated,  21  Dist.  R.  1030. 
As  was  held  in  that  case,  the  presumption  of  law  is  in  favor  of 
the  regularity  of  proceedings  to  assess  and  the  legality  of  the 
assessment  by  a  mutual  insurance  company,  and  this  presump- 
tion cannot  be  overcome  by  a  general  indefinite  denial  in  an  affi- 
davit of  defense.  There  is  no  positive  denial  that  there  were 
other  persons  who  had  joined  the  company  as  innocent  third  par- 
ties subsequently  to  the  membership  of  the  defendant  corpora- 
tion, which  fact  precludes  the  defendant  setting  up  fraudulent 
representations  by  which  it  was  induced  to  become  a  policyholder. 
In  a  mutual  insurance  company,  the  membership— by  becoming 
a  policyholder— estops  such  member  from  setting  up  and  claiming 
fraud  as  to  his  being  induced  to  become  such  member,  as  against 
innocent  third  parties  who  may  have  regarded  his  membership  as 
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the  inducing  cause  of  their  becoming  members  in  the  company. 
Many  of  the  averments  in  the  affidavit  of  defense  are  manifestly 
assumptions  of  conclusions  not  based  upon  clear  and  definite 
premises  stated  in  the  affidavit  The  plaintiff,  as  an  officer  of  the 
court,  has  no  "Iq^al  remedies"  which  are  not  open  to  any  member 
of  the  mutual  company,  upon  proper  application  to  the  court,  that 
its  officer  shall  pursue  sudi  remedies.  A  mere  general  denial  that 
any  persons  became  policyholders  of  the  mutual  insurance  com- 
pany because  of  the  membership  of  the  defendant  in  the  company 
is  not  sufficient  There  must  be  a  positive  averment  that  no  per- 
sons have  subsequently  become  members  of  the  mutual  company. 
For  these  reasons  and  others  fully  stated  in  the  case,  21  Dist.  R. 
1030,  these  rules  must  be  made  absolute,  viz. :  In  case  No.  492, 
December  Term,  1913,  for  $450.94,  and  in  case  No.  1056,  March 
Term,  1914,  for  $450.75. 

C0MM0NWSAI«TH  V.  ThE  INMPENDHNT  REPINING  Co.,  LIMITED. 

Tax  on  capital  stock — Manufacturing  companies — Exemption  of 
property  used  in  manufacturings-Act  of  June  8, 1893,  P.  L. 
353* 

The  defendant  company,  engaged  in  mannfactnring  oils,  etc.,  has  in- 
vested $56^930  in  tank  cars  which  it  claims  are  necessary  for  the  trans- 
portation of  its  products  to  market  The  Commonwealth  has  settled  a 
tax  upon  the  portion  of  its  capital  stock  so  invested. 

Held:  The  said  tank  cars  are  a  necessary  investment,  strictly  incident 
and  appurtenant  to  its  manufacturing  business,  and,  under  the  proviso 
of  the  Act  of  June  8,  1893,  P.  L.  353*  the  portion  of  its  capital  stock  in- 
vested in  them  is  exempt  from  taxation. 

Appeal  from  settlement  for  tax  on  capital  stock.    C.  P.  Dauphin 
County,  No.  171  Commonwealth  Docket,  1913. 

IVm,  M.  Hargest,  Second  Deputy  Attorney  General  for  the 
Commonwealth. 

Jas.  A.  Stranahon,  for  Defendant. 

KuKKEt,  P.  J.,  October  16,  1914: 

This  is  an  appeal  by  the  defendant  from  the  setdement  of  an 
account  against  it  for  tax  on  its  capital  stock  for  the  year  igi^. 
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It  has  been  sobmitted  to  us  for  trial  without  a  jury.    The  facts 
are  not  in  dispute  and  we  find  them  to  be  as  follows : 

Facts. 

The  defendant  is  a  limited  partnership  association  organized 
for  and  engaged  in  manufacturing  illuminating  oils,  gasoline  and 
other  products  out  of  petroleum.  For  the  purpose  of  its  business 
it  owns  and  uses  sixty-seven  tank  cars,  in  which  it  ships  its  va- 
rious products  to  the  market,  paying  the  railroad  companies  for 
hauling  them  to  their  destinations  and  returning  them  to  the  fac- 
tory. The  cars  are  differently  equipped,  so  as  to  be  suitable  for 
the  particular  product  intended  to  be  carried  in  them.  One  kind 
of  tank  cars  cannot  be  used  indiscriminately  for  the  different 
products.  The  railroad  companies  have  either  refused  or  failed 
to  furnish  cars  of  the  character  needed,  making  it  necessay  for 
the  defendant  to  supply  itself  with  them.  Nearly  all  its  products 
are  shipped  and  delivered  to  the  market  in  these  tank  cars,  ex- 
cept a  small  portion  intended  for  the  local  trade,  which  is  shipped 
in  wooden  barrels.  However,  the  Interstate  Commerce  Commis- 
sion prohibits  the  shipment  of  gasoline  in  wooden  barrels.  The 
only  witness  in  the  case,  the  manager  and  treasurer  of  the  com- 
pany, testified  that  the  cars  are  just  as  essential  a  part  of  the 
defendant's  plant  as  the  boilers,  storage  tanks,  receiving  tanks, 
pumps  or  loading  racks  used  to  conduct  its  operations,  and  that 
it  would  be  an  impossibility  to  carry  on  the  business  without 
them.  This  we  find  to  be  the  fact  The  cost  of  shipping  the 
products  to  the  market  in  the  cars  is  greater  than  the  cost  of 
shipping  them  m  wooden  barrels  or  in  other  containers.  The 
Pennsylvania  railroad  is  connected  with  the  defendant's  establish- 
ment, which  is  located  on  the  line  of  that  road.  The  amount  of 
capital  stock  represented  by  the  investment  in  the  sixty-seven 
tank  cars  is  $56,930. 

On  October  3,  1913,  the  present  settlement  was  made,  in  which 
the  defendant  was  taxed  on  $65^75  of  its  capital  stock,  the  tax 
thereon  amounting  to  $329.37.  In  this  amount  of  capital  stock 
was  included  $56,930,  representing  the  investment  in  the  tank 
cars.  The  defendant  paid  $44.72  on  the  settlement,  but  claiming 
that  as  it  was  a  manufacturing  company  it  was  not  liable  on  the 
capital  stock  so  invested,  took  this  appeal. 
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Discussion. 

The  sole  question  presented  is  whether  or  not  so  much  of  the 
capital  stock  of  the  defendant  company  as  is  represented  by  the 
tank  cars  is  subject  to  the  tax  imposed  by  the  Act  of  June  i,  1889, 
amended  June  8,  1891,  supplemented  June  8,  1893,  P.  L.  353-  It 
appears  that  the  tank  cars  are  used  by  the  defendant  for  the  pur- 
pose of  delivering  its  manufactured  products  to  the  market,  and 
that  its  business  could  not  be  conducted  without  them.  They  are 
hauled  by  the  railroad  companies  over  their  lines  and  by  this 
means  the  defendant  delivers  its  products  to  its  customers.  We 
can  sec  no  real  difference  between  this  method  of  delivering  its 
products  and  that  of  delivering  by  horses  and  carts  or  by  other 
vehicles.  If  the  defendant  invested  its  capital  in  purchasing  the 
latter  means  to  haul  its  manufactured  products  to  its  customers, 
it  would  be  deemed  a  necessary  investment,  and  strictly  incident 
and  appurtenant  to  its  manufacturing  business.  The  right  to  sell 
its  products  in  the  open  market  is  a  necessary  incident  to  the  right 
to  manufacture,  and  the  right  to  sell  includes  the  right  to  de- 
liver or  cause  to  be  delivered  to  those  who  purchase.  Without 
the  sale  and  delivery  of  its  products  the  business  of  the  defend- 
ant could  not  be  carried  on.  It  is  quite  clear,  therefore,  that  the 
part  of  the  defendant's  capital  stock  represented  by  the  tank 
cars  falls  within  the  proviso  of  the  Act  of  June  8,  1893,  which 
exempts  from  taxation  so  much  of  a  manufacturing  company's 
capital  stock  as  is  invested  in  and  actually  and  exclusively  em- 
ployed in  carrying  on  its  manufacturing  business. 

CoNci^usioNS  o?  Law. 

Wherefore  we  conclude : 

1.  That  the  capital  stock  referred  to  is  exempt  from  the  capital 
stock  tax  by  the  proviso  of  the  Act  of  June  8,  1893. 

2.  That  the  defendant  is  not  liable  to  the  Commonwealth  on 
that  item  of  the  accotmt  settled  against  it. 

Wherefore  judgment  is  directed  to  be  entered  against  the  Com- 
monwealth and  in  favor  of  the  defendant,  unless  exceptions  be 
filed  within  the  time  limited  by  law. 
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COMMONW£AI,TH   V.  PITTSBURGH   FlU  InSUSANCB  Co. 

Bonus  an  increase  of  capital  stock^^pecial  charier  exempting 
company  from  payment  of — Charter  rights — Act  of  May  3I 
1899,  P.  L.  190. 

The  defendant  corporation  was  incorporated  by  special  act  of  the  legis- 
lature and  was  authorized  to  have  a  capital  stock  of  $500^000  without  pay- 
ment of  bonus  thereon.  The  Commonwealth  made  a  settlement  for  bonus 
upon  an  increase  of  its^  capital  stock  made  in  1910  from  $100,000  to  %afOOr 
000^  msisHng  that  the  corporation,  by  accepting  the  Constitution  of  1874 
and  the  provisions  of  the  Act  of  May  i,  18^  P.  U  55,  became  liable  for 
bonus  under  the  Act  of  May  3,  1809^  P.  'L.  190. 

Held:  The  right  of  the  defendant  to  have  a  capitalization  of  $300^000 
without  the  payment  of  bonus  thereon  is  a  charter  right  with  which  no 
legislation  can  interfere,  and  defendant  is  not  liable  for  bonus  on  an  in- 
crease of  its  capital  stock  within  that  amount 

Facts. 

For  the  purposes  of  this  case  the  plaintiff  and  the  defendant 
admit  the  following  facts,  both  parties  reserving  all  objections  to 
the  relevancy  or  materiality  of  the  facts  so  admitted : 

1.  The  Pittsburgh  Fire  Insurance  Company  was  incorporated 
by  the  Act  of  Febrary  10,  1851,  P.  L.  35,  with  the  right  to  have 
capital  stock  to  the  amount  of  $100,000,  without  the  payment  of 
bonus.  By  the  Act  of  March  27,  1854,  P.  L.  217,  the  company 
was  authorized  to  change  its  name,  to  increase  the  number  of 
directors  and  to  increase  its  capital  stock  to  any  amount  not  ex- 
ceeding $300,000,  without  the  payment  of  bonus.  By  the  Act  of 
February  18,  1859,  P.  L.  76,  the  company  was  authorized  to 
change  its  name. 

2.  The  stockholders  of  the  Pittsburgh  Fire  Insurance  Com- 
pany, at  a  meeting  held  the  eighth  day  of  February,  1910,  passed 
resolutions  accepting  the  provisions  of  the  constitution  and  agree- 
ing to  be  subject  to  the  provisions  of  the  Insurance  Act  of  May 
I,  1876. 

3.  On  February  8,  1910,  the  stockholders  of  the  Pittsburgh 
Fire  Insurance  Company  voted  to  increase  its  capital  stock  from 
$100,000  to  $200,000. 

4.  On  January  2,  191 1,  the  treasurer  of  the  Pittsburgh  Fire 
Insurance  Company  filed  a  return  with  the  Secretary  of  the  Corn- 
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monwealth  showing  that  an  increase  of  $100,000  in  the  capital 
stock  of  said  company  had  been  issued. 

5.  On  January  19,  191 1,  the  Auditor  General  and  State  Treas 
urer  settled  and  entered  a  bonus  account  against  the  Pittsburgh 
Fire  Insurance  Company  upon  an  increase  of  cq;>ital  stock  from 
$100,000  to  $200,000,  tmder  the  Act  of  May  i,  1868,  P.  L.  108, 
and  the  supplements  thereto. 

6.  On  March  16,  191 1,  the  Pittsburgh  Fire  Insurance  Com- 
pany filed  its  appeal  from  the  bonus  settlement  made  against  it 
on  January  19,  191 1. 

Appeal  from  settlement  for  bonus  on  capital  stock.  C.  P. 
Dauphin  County,  No.  30  Commonwealth  Docket,  191 1. 

Wm.  M.  Hargest,  Second  Deputy  Attorney  General,  for  the 
Commonwealth. 

Homer  Shoemaker,  for  Defendant. 

KuNKEi^,  P.  J.,  September  26, 1914: 

This  is  an  appeal  by  the  defendant  company  from  a  settlement 
made  against  it  by  the  accounting  officers  of  the  Commonwealth, 
in  which  it  is  charged  with  a  bonus  of  $333.34  on  an  alleged  in- 
crease of  capital  stock.  The  case  has  been  submitted  to  us  for 
trial  without  a  jury,  and  the  facts  have  been  agreed  upon  by  the 
parties  in  a  written  statement,  which  has  been  filed  in  the  case. 

Discussion. 

The  defendant  denies  its  liability  for  the  bonus  and  contends 
that  its  position  is  supported  by  Com.  v.  R.  R.  Co.,  707  Pa.  154. 
The  Commonwealth  daims  that  the  question  of  its  liability  is 
ruled  by  Com.  v.  Independence  Trust  Co.,  233  Pa.  92.  In  the 
former  case,  the  Act  of  May  3,  1899,  P.  L.  190,  under  which  the 
bonus  is  charged  in  this  case,  was  held  not  to  apply  to  that  com- 
pany. The  capital  stock  which  it  issued  did  not  exceed  the 
amount  which  it  was  authorized  to  have,  and  it  was  held  that  it 
was  not  liable  for  bonus.  In  the  latter  case,  the  right  of  the 
Commonwealth  to  bonus  was  conceded  and  the  only  question  pre- 
sented for  determination  was  that  of  the  rate  of  bonus  which 
it  should  pay.    We  are  of  the  (q)in]on  that  the  questkm  presented 
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is  ruled  by  the  former  case,  so  far  as  that  case  is  v^hcMt  to 
the  present  one. 

The  defendant  company,  by  the  Acts  of  Assembly  under 
which  it  was  organized  and  under  which  its  name  was  changed, 
was  authorized  to  have  a  capital  stock  of  $300,000  without  the 
payment  of  bonus.  Originally  it  issued  capital  stock  to  the 
amotmt  of  $100,000,  and  subsequently,  on  February  8,  1910,  it 
voted  what  it  caUed  an  increase  in  its  capital  stock  of  $100,000, 
making  a  total  paid-in  capital  of  $200,000,  an  amount  still  within 
the  limits  of  its  authorized  capital.  Upon  the  latter  $100,000  the 
bonus  is  claimed  by  the  Commonwealth.  We  do  not  understand 
that  this  action  of  the  defendant  company  was  an  increase  of  its 
capital  stock  within  the  meaning  of  the  statutes  relating  to  the 
payment  of  bonus.  The  increase  means  an  increase  over  the 
authorized  capital  stock.  Section  2,  Act  of  May  3,  1899,  P.  L. 
190.  The  defendant's  authorized  capital  stock  was  $300,000, 
and  this  amount  it  was  entitled  to  have  without  the  payment  of 
bonus.  When  it  shall  exceed  this  amount  then  the  defendant  may 
be  said  to  have  increased  its  capital  stock  and  upon  such  increase 
it  will  be  chargeable  with  the  bonus  prescribed  by  law. 

The  Commonwealth  suggests  that  by  accepting  the  Constitution 
of  1874  and  the  provisions  of  the  Insurance  Act  of  May  i,  1876, 
P.  L.  53,  the  defendant  company  became  subject  to  the  legislation 
relating  to  bonus.  We  have  not  been  shown  by  what  authority  or 
by  what  method  the  acceptance  was  accomplished,  and  we  are 
therefore  not  prepared  to  say  that  it  had  the  effect  which  the 
Commonwealth  claims.  The  right  to  have  a  capitalization  of 
$300,000  witliout  the  payment  of  bonus  is  a  charter  right  with 
which  no  legislation  can  lawfully  interfere.  Com.  v.  Erie  & 
Western  Transportation  Co.,  107  Pa.  112.  And  there  is  nothing 
before  us  to  show  that  the  defendant  in  any  way  voluntarily  sur- 
rendered it. 

CoNci^usioNS  o?  Law. 

We  therefore  conclude : 

I.  That  the  defendant  is  not  chargeable  with  bonus  on  the 
$100,000  of  capital  which  it  issued  under  its  charter. 
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2.  That  the  defendant  is  entitled  to  judgment. 

Wherefore  judgment  is  directed  to  be  entered  in  favor  of  the 
defendant  and  against  the  Onnmonwealth  unless  exceptions  be 
filed  within  the  time  limited  by  law. 
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PUBUG  SERVICE  COMMISSION 

W.  R.  Grubb,  w  ai,.,  v.  Bangor  Ewctric  Light,  Heat  &  Power 

Co.,  ET  At. 

Charter  powers— Denial  of— Refusal  to  exercise — Duty  of  two 
companies  to  co-operate  in  a  service  to  ihe  public. 

The  Bangor  Electric  Light,  Heat  and  Power  Co.  was  incorporated  with 
power  to  furnish  heat  and  electric  light  to  persons  in  the  Borough  of 
Bangor.  It,  and  its  successors,  supplied  steam  to  the  complainants,  many 
of  whom  have  in  their  homes  and  places  of  business  no  other  facilities 
for  supplying  heat.  The  said  company,  by  conveyances  and  mergers  came 
into  the  hands  of  the  Pennsylvania  Utilities  Company  which  held  the  pro- 
ducing plant  but  sold  the  distributing  plant  to  the  Bangor  Steam  Heating 
Company.  These  companies  now  refuse  to  furnish  heat,  contenduig  that 
in  reality  neither  they  nor  their  predecessora  have  any  right  under  their 
charter  to  do  so.   t 

Held:  (i)  The  defendants  should  continue  to  supply  heat  as  hereto- 
fore. When  the  power  to  supply  public  service  is  expressly  granted  in  a 
charter  and  is  exercised  for  a  long  period  the  Commission  will  not  look 
beyond  the  charter  but  will  leave  any  question  as  to  the  legality  of  the 
charter  provisions  to  be  settled  by  the  courts. 

(2)  The  fact  that  the  distributing  and  producing  facilities  are  owned  by 
di£Ferent  corporations  will  not  relieve  them  from  their  duty  to  the  public. 
They  must  act  together  in  the  discharge  of  that  duty. 

Q)MPtAiNT  Docket  No.  285. 
Report  and  Order  of  the  Commission. 
Submitted  Sept.  26,  1914.  Decided  Oct.  8,  1914. 

Q)MMissioNER  Pennypacker: 

This  is  a  case  of  importance,  which  has  been  considered  with 
such  care  as  time  allowed,  but  since  it  involves  the  cutting  off 
of  the  supply  of  heat  to  the  citizens  of  a  borough  and  since  cold 
weather  may  any  day  overtake  them,  it  is  important  that  it  should 
be  decided  without  delay.  Fortunately  the  Commission  has  had 
the  benefit  of  full  and  able  arguments  by  counsel.  The  essential 
facts  are  as  follows : 

The  Bangor  Electric  Light,  Heat  and  Power  Company  was  in- 
corporated in  1894,  with  power  to  furnish  electric  light  and  also 
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heat  to  the  Borough  of  Bangor.  In  1902,  having  secured  the 
right,  by  consent  of  the  borough,  to  lay  mains  and  pipes  through 
the  streets,  it  began  to  supply  heat  to  the  complainants  in  their 
houses  and  places  of  business.  The  corporation  had  a  plant  with 
four  boilers  in  Bangor  where  it  generated  electricity  and  the 
steam  heat  was  chiefly,  if  not  entirely,  the  exhaust  steam  from  the 
engines  driven  by  the  steam  from  these  boilers.  It  sought  the 
business  of  the  complainants  and  placed  branch  pipes  running 
through  their  pr(q)erties  and  into  their  cellars,  which  pipes  were 
paid  for  in  certain  proportions  by  the  corporation  and  the  com- 
plainants. Many  of  the  houses,  because  of  the  statements  of 
agents  of  the  corporation  and  of  dependence  upon  this  source  of 
supply,  were  erected  without  other  facilities  for  furnishing  heat. 

In  1910  the  Bangor  Electric  Light,  Heat  and  Power  Company 
sold  its  plant  and  franchises  to  the  Eastern  Pennsylvania  Power 
Company,  and  this  latter  corporation  became  merged,  in  1913, 
into  the  Pennsylvania  Utilities  Company.  During  the  time  of 
its  separate  ownership  of  the  plant,  the  Eastern  Pennsylvania 
Power  Company  continued  to  furnish  the  steam  heat.  The  Penn- 
sylvania Utilities  Company,  a  corporation  with  many  affiliations 
and  whose  operations  cover  a  considerable  extent  of  territory, 
erected  a  plant  for  generating  electricity  at  Easton,  about  seven- 
teen miles  from  Bangor.  It  caused  the  incorporation  of  the 
Bangor  Steam  Heating  Company  and  sold  to  it  the  distributing 
system  at  Bangor,  but  retained  the  ownership  of  the  generating 
plant  there.  The  Bangor  Steam  Heating  Company  supplied 
steam  heat  to  the  complainants  from  the  fall  of  1913  until  May, 
1914.  The  Pennsylvania  Utilities  Company,  about  this  time, 
removed  one  of  the  four  boilers  at  Bangor  to  be  used  elsewhere. 
In  May,  of  1914,  the  steam  heat  was  turned  off,  after  notice,  and 
a  further  supply  is  refused.  The  mains  remain  in  the  streets 
and  the  branch  pipes  remain  on  the  properties  of  the  complain-^ 
ants. 

It  may  be  reasonably  assumed  that  by  these  successive  con- 
veyances and  mergers,  the  rights,  properties  and  franchises  of  the 
Bangor  Electric  Light,  Heat  and  Power  Company,  with  the  cor- 
responding duties  and  obligations  to  the  public,  became  vested 
in  tiie  Pennsylvania  Utilities  Company.  The  contention  of  the  de- 
fendants is,  however,  that  under  the  acts  of  assembly  authorizing 
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its  incorporation  the  Bangor  Electric  Light,  Heat  and  Power 
Company  and  each  of  the  later  corporations  have  no  power  to 
supply  steam  heat.  Without  determining  the  question  whether 
any  corporation,  without  special  authority,  may  not  engage  to 
sell  its  waste  products  such  as  exhaust  steam,  it  is  sufficient  to 
point  out  that  a  corporation  ought  not  to  be  permitted  to  set 
up  for  its  own  advantage  a  lack  of  power  to  perform  an  obliga- 
tion to  a  consumer  which  it  has  voluntarily  assumed  and  upon 
which  the  consumer  has  expended  moneys  and  for  which  he  has 
given  up  rights  of  property.  Nor  will  the  Commission,  in  such  a 
case,  be  astute  to  look  beyond  the  plain  words  of  the  charter 
granting  the  power  to  supply  heat.  Such  questions  can,  with 
more  propriety,  be  raised  in  a  proper  proceeding  in  a  court,  where 
they  can  be  determined  with  certainty.  For  the  purpose  of  the 
present  inquiry,  the  Commission  will  assume  that  the  officials 
of  the  Commonwealth  charged  with  the  duty  of  supervising  the 
issuing  of  charters  properly  performed  those  duties.  While  the 
Commission,  perhaps,  ought  not  to  close  its  eyes  to  a  plain  viola- 
tion of  law  appearing  in  a  charter,  in  the  present  case  the  power 
was  expressly  granted  and  was  exercised  by  each  of  the  corpo- 
rations in  succession,  through  altogether  a  period  of  twdve 
years. 

We  are  of  the  opinion  that  it  was  the  duty  of  the  Pennsylvania 
Utilities  Company,  after  the  merger  of  the  Eastern  Pennsylvania 
Power  Company,  to  continue  to  supply  steam  heat  to  the  com* 
plainants.  By  its  sale  of  the  distributing  facilities  to  the  Bangor 
Steam  Heating  Company  it  became  practically  and  physically  im- 
possible for  either  corporation,  alone,  to  supply  the  steam  heat, 
that  is  to  say,  the  one  corporation  had  no  source  or  means  of 
supply  and  the  other  no  way  of  distributing  steam  heat  to  the 
consumer.  A  public  duty  cannot  be  escaped  in  this  way.  For 
the  purpose  of  this  supply  and  the  obligation  to  the  consumer, 
the  two  corporations  may  still  be  r^arded  as  a  single  entity.  The 
duty  is  mutual  and  each  must  perform  its  part  The  Pennsyl- 
vania Utilities  Company  and  the  Bangor  Steam  Heating  Com- 
pany ought  together  to  be  required  to  continue  the  supply  of 
steam  heat  to  the  complainants  and  an  order  will  be  issued  ac- 
cordingly. 
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Order. 

This  case  being  at  issue,  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  the  date  hereof,  submitted 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof : 

Now,  to-wit,  October  8,  1914,  It  is  ordered:  That  the  Bangor 
Steam  Heating  G>mpany  and  the  Pennsylvania  Utilities  Company 
shall,  from  the  date  of  this  order,  furnish  steam  heat  to  the  com- 
plainants and  all  other  consumers  or  users  of  such  steam  heat 
within  the  Borough  of  Bangor,  as  heretofore. 

By  the  Commission, 
F.  M.  Wali-ace,  Acting  Chairman. 

Borough  of  Butwr's  Petition.     (Rehearing.) 

Nort:  For  the  opinion  of  the  Commiasion  on  the  original  hearing,  see 
a  P.  C  R.  6s. 

The  petUion  of  the  Pittsburgh,  Bessemer  &  Lake  Brie  Rail- 
road  Company  and  the  Bessemer  and  Lake  Erie  Railroad  Com- 
pany for  a  rehearing  of  the  petition  of  the  Borough  of  Butler  for 
the  issuance  of  a  Certificate  of  Public  Convenience  approving  the 
locaiion  and  erection  of  a  viaduct  in  the  Borough  over  the  tracks 
and  facilities  of  the  Baltimore  &  Ohio  Railroad  Company  and  the 
Bessemer  &  Lake  Brie  Railroad  Company,  and  the  apportioning 
the  cost  of  construction  of  such  viaduct. 

Application  Docket  No.  i. 

Submitted  August  4,  1914.  Decided  Oct.  9,  1914: 

Report  and  Order  to  the  Commission. 

Commissioner  Pennypacker: 

After  a  careful  consideration  of  the  matters  urged  at  the  re* 
hearing  upon  the  application  of  the  Pittsburgh,  Bessemer  &  Lake 
Brie  Railroad  Co.  and  the  Bessemer  &  Lake  Erie  Railroad  Q>., 
the  Commission  sees  no  reason  to  change  the  conclusions  reached 
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in  the  opinion  heretofore  filed  (2  P.  C.  R.  65)  upon  which  the 
Certificate  of  Public  Convenience  was  issued,  and  the  action 
taken  is  afiinned.  With  respect  to  the  determination  of  the  pro- 
portion of  damages,  these  railroads,  through  counsel,  submitted 
themselves  to  the  determination  of  the  Commission  in  the  answer 
filed  and  at  the  hearings  (p.  89  of  testimony)  and  offered  no 
evidence. 

Permission  is  given  the  Borough  of  Butler,  as  requested,  to 
withdraw  its  petition, 

OSMQU 

This  matter  having  come  on  to  be  heard  on  petition  praying 
for  a  re-hearing,  and  the  Commission  having  considered  the  same, 
and  filed  its  report  containing  its  conclusions  thereon,  which  re- 
port is  hereby  referred  to  and  made  a  part  hereof ;    .  . 

Now,  therefore,  this  ninth  day  of  October,  1914,  It  is  ordered. 
That  the  prayer  of  the  petition  of  the  Pittsburgh,  Bessemer  ft 
Lake  Erie  Railroad  Company  and  the  Bessemer  ft  Lake  Erie 
Railroad  Company  be  and  the  same  is  hereby  refused. 

By  the  Commission, 
F.  M.  Waixacb,  Acting  Chairman. 
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Cbaklss  L.  Dau«as,  w  al.,  v.  Pennsylvania  Raxukoad 
Company. 

Adequate  service  at  stations — Agency  and  non-agency  stations. 

Complainant  alleged  that  the  service  at  the  stattott  at  Wolfsbttrg,  Bed* 
ford  County,  was  unsatisfactory.  The  evidence  showed  that  the  defendant 
had  provided  a  caretaker  to  look  after  freight  in-  and  out-bound,  that 
shipments  could  be  sent  "freight  collect"  to  said  station  and  sent  prepaid 
from  it  A  waiting  room,  adequately  heated  had  also  been  provided.  The 
defendant  contends  that  the  traffic  at  said  point  is  insufficient  to  support 
a  regular  agency  station. 

Heid:    The  complaint  should  be  dismissed. 

CoMPi^AiNT  Docket  No.  197— 1914. 

Report  and  Order  of  the  Commission. 

Submitted  April  9, 1914.  Decided  October  6, 1914. 

Waixace,  Commissioner: 

This  complaint  was  brought  forth  by  the  action  of  the  Penn- 
sylvania Railroad  Company  in  changing  the  character  of  its  sta- 
tion at  Wolfsburg,  Bedford  County,  Pennsylvania,  from  an 
Agency  Station  to  a  Non-agency  Station,  but  it  appears  from  the 
evidence  that  a  misunderstanding  existed  as  to  the  exact  character 
of  the  change  to  be  made  as  will  appear  in  this  opinion. 

It  was  the  belief  on  the  part  of  ttie  complainant  that  the  station 
was  to  be  closed,  that  no  accommodations  were  to  be  provided 
for  the  traveling  public,  that  in  case  a  shipment  was  to  go  for- 
ward from  Wolf sburg  no  receipt  would  be  issued  by  the  railroad, 
nor  could  the  same  be  prepaid,  that  all  inbound  freight  would  of 
necessity  be  prepaid  or  refused  for  this  point.  Prom  evidence, 
and  the  same  was  admitted  as  correct  by  the  complainant,  there 
is  now  a  caretaker  who  will  have  charge  of  both  the  passenger  and 
freight  station ;  the  passenger  station  to  be  open  for  all  passen- 
gers and  to  be  heated  during  cold  weather  and,  while  no  tickets 
are  to  be  sold  at  Wolfsburg,  passengers  will  pay  conductor  on 
train  without  any  additional  cost,  and  baggage  would  be  checked 
upon  the  train.  The  freight  station  is  in  charge  of  the  same 
caretaker  who  receives  freight  from  any  train  consigned  to  this 
point  and  places  same  within  the  freight  room,  safe  from  the 
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elements^  and  also  receives  all  freight  for  cmtbotmd  shipment 
(accepting  payment  therefor  if  shipper  desires  to  prepay  freight 
charges)  and  issuing  freight  receipt  for  same  signed  by  agent  at 
Bedford. 

It  is  not  necessary  for  any  resident  of  Wdf sburg  to  go  to  Bed* 
ford  or  Man's  Choice  to  learn  the  freight  charge  as  the  caretaker 
can  and  will  furnish  information  covering  such  matter  and  in 
addition  a  tdq)hone  is  provided  by  the  railroad  for  free  use  of 
shipper  and  travelling  public  when  there  is  any  question  as  to 
rates  or  tariff. 

The  income  from  the  station  at  Wolf sburg,  according  to  re- 
ports which  are  a  part  of  this  proceeding,  is  not  of  sufficient  sixe 
to  justify  the  railroad  in  maintaining  a  regular  agent  and  ap- 
parently the  only  cause  for  complaint  is  the  inability  to  receive 
inbound  freight  unless  the  charges  had  been  prepaid  by  shipper. 

Taking  the  entire  matter  into  consideration  I  believe  the  Penn- 
sylvania Railroad  Company  is  performing  its  function  and  giving 
reasonable  service  to  its  patrons  at  Wolfsburg  and  I,  therefore, 
reconmiend  that  the  complaint  be  dismissed. 

/OsDtt. 

This  case  being  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  tfie  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  the  date  hereof,  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof; 

Now,  to-wit^  Oct.  6,  I9I4»  It  is  ordered:  That  the  complaint 
in  this  proceeding  be  and  it  is  herd>y  dismissed. 

By  the  Commission. 
P.  M.  Wau^oc  Actmg  CMmum. 
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ATTORNEY  GENERAL  "" 

In  RE  Incorporation  ot  Water  Company, 

WfAer  k:oinpames^^n£Qrparati0n  of — ''District*  Mi  which  water 
is  supplied— Act  of  Aptil  ^p;  7*7^,  P.  L.  73. 

There  is  no  anthbrity  411  the  Act  of  April  2p,  1874,  P.  L.  73f  or  any  of 
its  sttii^lements,  for  the  incorporation  of  a  watfer  company  to  supply  water 
ma  district  composed  of  parts  of  two  townships. 

AugtUt  12,  1914, 

Hon.  Thimas  J,  Lynch,  Secretary,  State  Water  Supply  Con^ 
miss%on,:HarnsbuTgyPiau 

SlRC>  . 

Sometime  ago  you  left  with  this  department  the  application  of 
the  Geigertown  Water  Company  for  a  pharter,  and  asked  its 
opinion  as  to  whether  the  purpose  was  one  within  the  terms  of 
the  Act  of  April  29,  1874,  P.  L.  73,  and  its  supplements.  The 
purpose  stated  in  the  charter  is. 

''Sui^lying  water  to  the  public  in  the  town- of  Geiger^ 
.  town,  a  district  comprised  of  a  section  of  the  eastern 
part  of  ike  township  of  Robeson  and  of  an  adjoining 
section  or  the  western  part  of  the  township  of  Union  in 
the  County  of  Berks,  and  State  of  Penn^lvania;  and 
the  two  sections  taken  together  as  one  district  do  not 
,  exceed  in  area  nine  square  miles." 

The  Act  of  29  April,  1874,  P.  L.  73,  provides  in  section  2; 
paragraph  9,  that  corporations  may  be  formed  for  the  supply  of 
water  to  the  public.  The  application  in  question  evidently  is  in- 
tended to  come  within  this  paragraph. 

Siection  34  of  the  sanie  Act,  clause  2,  provides: 

"Where  such  company  shall  be  incorporated  for  the 
supply  of  water,  they  shall  have  power  to  provide, 
erect  and  maintain  all  works  and  machinery  necessary 
or  proper  for  the  raising  and  introducing  into  the  town, 
borough,  city  or  district  where  they  may  be  located,  a 
sufficient  supply  of  pure  water." 
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The  Act  of  May  16^  1889,  P.  L.  226,  extended  the  Act  of  1874, 
so  as  to  provide  for  the  incorporation  of  companies  to  supply 
storage  or  transportation  of  water  and  water  power  for'com* 
mercial  and  manufacturing  purposes. 

Even  in  the  absence  of  judicial  construction,  it  would. seem 
clear,  that  the  Act  of  1874  limited  the  power  of  water  companies 
to  provide  water,  to  the  "town^  borough,  city  or  district  where 
they  may  be  located." 

The  Supreme  Court  has  decided  that  this  was  the  intention  of 
the  L^slature,  sa3ring,  per  Mr.  Justice  MestrSzat,  in  Bly  v. 
White  Deer  Mountain  Water  Company,  197  Pa.  86  (1900)  : 

'The  Act  provides  that  water  companies  mcorporated  . 
under  its  provisi(Mis  shall  have  the  power  to  siipply. 
water  in  the  'town^borough,  city  or  district  where  they 
may  be  located.'  This  language  clearly  and  expressly 
limits  the  authority  of  a  water  company  to  the  municipsu 
or  quasi-municipal  division  in  which  it  is  located.'' 

Does  the  application  of  the  Geigertown  Water  Company  limit 
the  territory  within  which  it  is  proposed  to  supply  water  to  a 
"town,  borough,  city  or  district"?  It  is  evident  that  the  purpose 
is  not  to  limit  the  activity  of  the  company  to  the  town  of  Geiger- 
town, if  there  is  such  a  town,  because,  the  application  proceeds  to 
define  the  district  where  the  water  is  to  be  supplied,  as  consisting 
of  sections  of  two  adjoining  townships,  and  the  ad«rertisement  of 
the  notice  of  the  application  for  a  charter  for  the  water  company 
declared  that  its  purpose  was  to  supply  water  to  the  public  in 
"the  village  of  Geigertown." 

The  question,  therefore,  is  whether  the  Act  of  1874  permits  the 
incorporati(Mi  of  a  company  to  supply  water  to  a  district  con- 
sisting of  parts  of  two  tOMrnships.  In  othr  words,  can  such  ter- 
ritory be  considered  a  "district"?  It  is  not  a  subdivision  of  the 
territory  of  the  State  to  which  any  legal  term  may  be  applied. 
A  "district"  if  used  in  a  loose  sense  has  no  definite  limit.  It  may 
embrace  all  or  part  of  one  or  any  greater  number  of  townships, 
counties  or  even  states.  Obviously  it  was  not  intended  to  have 
any  such  unrestricted  meaning,  when  used  in  the  Act  of  1874,  and 
the  Supreme  Court  has  so  held  in  Bly  v.  White  Deer  Mountain 
Co.,  Supra.,  saying,  per  Mr.  Justice  MestrEzat  : 
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^'The  word  'district'  used  in  the  Act,  having  no  quali- 
fying adjective  to  indicate  its  extent  or  meaning,  is  not 
to  t^  construed  as  extending  the  territorial  lunits  in 
which  the  corporation  may  supply  water  beyond  those 
given  it  by  the  prior  words  used  in  that  connection.  It 
ma^  embrace  a  township  or  a  part  of  one  of  the  political 
divisions  mentioned  immediately  preceding  it,  but  not 
two  or  more  of  them"    (Italics  ours.) 

You,  therefore,  are  advised  that  there  is  no  authority  for  the 
incorporation  of  a  water  company  to  supply  water  in  a  district 
composed  of  parts  of  two  townships,  and  since  the  application  of 
Geigertown  Water  Company  indicates  that  the  purpose  of  the 
corporation  is  to  supply  water  in  such  a  territory,  it  should  not  be 
approved  Very  truly  yours, 

MoRKis  WotF,  Third  Deputy  Attorney  General. 
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PUBUG  SERVICE  COMMISSION. 

York  Water  Company  v.  City  of  York. 

The  petition  of  the  York  Water  Company  for  process  to  prevent 
the  City  of  York  from  violating  the  provisions  of  The  Public 
Service  Company  Law,  by  restraining  her  from  enforcing  her 
ordinance  to  compel  the  petitioner  to  install  a  meter  service 
for  one  class  of  its  patrons  or  customers,  and  to  regulate  its 
rates. 

Request  of  public  service  company  to  restrain  enforcement  of  city 
ordinance.    Act  of  July  26,  191 3,  Art.  VI,  Sec.  34,  P.  L.  1430. 

The  council  of  the  City  of  York  passed  an  ordinance  requiring  the 
petitioner  to  install  water  meters  for  consumers  at  its  own  expense.  The 
petitioner  requests  the  Commission  to  call  upon  the  Attorney  General  to 
restrain  the  enforcement  of  the  said  ordinance  by  the  city. 

Held:  The  Public  Service  Company  Law  does  not  give  the  Commission 
power  to  supervise  or  control  municipal  legislation  or  its  consequences. 
If  the  council  in  passing  the  ordinance  exceeded  its  powers  the  remedy  for 
the  petitioner  is  in  the  courts.  The  passage  of  the  ordinance  is  not  a 
"violation  of  this  act**  within  the  meaning  of  Art  VI,  Sec.  34,  P.  L.  1430. 

Application  Docket  No.  212,  1914. 

Report  and  Order  of  the  G>mmission. 
Submitted  July  io,.i9i4.  Decided  October  9,  1914. 

Commissioner  Pennypacker: 

The  council  of  the  City  of  York,  February  27,  1914,  passed 
an  ordinance  requiring  that  the  York  Water  Company,  its  suc- 
cessors and  assigns,  whenever  requested  so  to  do  in  writing  by 
any  consumer  of  water  within  the  City  of  York,  shall  install  at 
its  own  expense  and  maintain  thereafter  without  any  further 
charge  or  expense  to  the  consumer,  a  meter  for  the  measuring  of 
the  quantity  of  water  used  or  constuned,  and  to  base  its  charges 
or  rates  therefor  in  the  manner  prescribed  by  law. 

The  mayor  of  the  city  approved  the  ordinance  and  a  later 
amendment.  Thereupon  the  York  Water  Company  filed  with  the 
Commission,  July  10,  1914,  its  petition  praying  that  the  Commis- 
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sion  "will  request  the  attorney  general  of  this  Commonwealth 
pursuant  to  the  provisions  of  Section  34  of  Article  6  of  The 
Public  Service  Company  Law  to  proceed  in  the  name  of  the  Com- 
monwealth by  injunction  or  other  appropriate  remedy  at  law  or 
in  equity  to  restrain  the  City  of  York,  its  officers,  council  and  em- 
ployees from  enforcing  the  provisions  of  the  said  ordiances  here- 
tofore recited." 

Many  of  the  propositions  urged  in  the  able  argtunent  of  counsel 
for  the  petitioner  may  be  admitted,  to  wit :  That  it  was  the  inten- 
tion of  the  legislature  to  place  in  The  Public  Service  Commission 
the  control  of  the  service  and  facilities  of  water  companies ;  that 
it  would  be  difficult  for  the  water  company  to  obey  two  different 
authorities;  that  the  Commission  has  the  power  to  require  the 
installation  of  meters;  that  obedience  to  the  ordinance  would 
result  in  discrimination ;  that  the  Act  of  July  26, 1913  repealed  the 
Act  of  June  27,  1913;  and  that  the  Act  of  June  27,  1913,  is  un- 
constitutional. Asstuning  all  of  these  statements  of  law  to  be  cor- 
rect, the  inquiry  still  arises  as  to  where  the  Commission  derives 
its  authority,  or  where  the  duty  is  imposed  upon  it,  to  ask  the 
attorney  general  to  restrain  municipalities  from  the  passage  and 
enforcement  of  ordinances,  even  though  they  be  contrary  to  the 
law.  The  Act  of  July  26,  191 3,  gives  to  the  Commission  the 
power  to  supervise  contracts  between  municipal  corporations  and 
public  service  companies,  and  prevents  those  corporations  from 
constructing  plants  for  public  service  without  the  approval  of  the 
Commission,  but  nowhere  is  there  given  power  to  the  Commission 
to  supervise  or  control  municipal  legislation  or  its  consequences. 
There  is  no  such  violation  of  the  Public  Service  Act  as  the  at- 
torney general  could  be  asked  to  restrain.  The  municipal  authori- 
ties are  the  representatives  of  the  people  in  their  local  affairs. 
This  Commission  ought  not  to  assume  any  control  over  the  offi- 
cers of  the  municipalities  in  the  performance  of  duties  imposed 
upon  them  by  municipal  authority,  unless  it  appears  with  suffi- 
cient clearness  that  this  is  the  meaning  and  intention  of  the  legis- 
lation conferring  its  powers.  If  the  Commission  were  to  under- 
take to  restrain  municipalities  in  every  in«tance  where  there  is  the 
possibility  of  infringement  upon  the  authority  of  the  Commission, 
its  jurisdiction  would  be  indefinitely  extended.    If,  as  is  con- 
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tended,  the  ordinances  of  the  borough  are  in  conflict  with  the  law, 
it  is  the  not  unusual  case  of  a  wrong  committed  for  the  redress 
of  which  the  Courts  are  always  open.  In  its  inception  the  effort 
may  be  restrained,  and  if  consummated,  damages  may  be  awarded. 
For  these  reasons  the  petition  must  be  dismissed. 

Order. 

This  case  being  at  issue  upon  petition  filed  and  having  been 
duly  heard  and  submitted  by  the  parties,  and  full  investigation  of 
the  matters  and  things  involved  having  been  had,  and  the  Com- 
mission having,  on  the  date  hereof,  made  and  filed  of  record  a 
report  containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part  hereof. 

Now,  to  wit :  October  9,  1914,  it  is  ordered,  that  the  petition 
in  this  proceeding  be  and  it  is  hereby  dismissed.. 

By  the  Commission, 
Frank  M.  Wallace,  Acting  Chairman. 

The  Good  Shepherd  Home  v.  Lehigh  Valley  Light  & 

Power  Co. 

Rates — Discrimination — Deviation   from    published    tariffs   and 
schedules 

Th^  complainant  alleges  that  the  respondent  refused  to  accept  tender 
of  payment  of  and  allow  discount  on  bills  for  lighting  by  reason  of  the 
fact  that  complainant  had  refused  to  pay  bills  for  power  which  had  been 
rendered  in  accordance  with  the  tariffs  and  schedules  filed  by  the  respond- 
ent 

Held:  The  respondent  was  justified  in  so  doing  as  its  refusal  was  in 
accordance  with  its  tariffs  and  schedules  filed.  Any  deviation  from  the 
rates  or  regulations  filed  by  a  public  service  company  is  discriminatory  and 
illegal  unless  the  same  is  made  to  all  under  similar  circumstances  and  con- 
ditions. 

Complaint  Docket,  No.  276. 
Report  and  Order  of  the  Commission. 
Submitted  August  25,  1914.  Decided  October  6,  1914. 

Commissioner  Brecht: 
From  the  facts  as  substantially  set  forth  by  complainant  and 
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respondent  in  their  respective  communications  in  re  The  Good 
Shepherd  Home  v.  Lehigh  Valley  Light  and  Power  Company,  it 
appears  that  complainant  has  been  charged  the  regular  rates  in 
the  published  tariff  of  respondent  for  current  furnished  to  operate 
its  laundry ;  that  the  method  pursued  by  respondent  in  refusing 
to  accept  tender  of  payment  for  complainant's  bills  of  lighting 
each  month  by  reason  of  the  fact  that  complainant  had  refused  to 
pay  its  bills  for  power  furnished,  is  in  accordance  with  a  provi- 
sion under  respondent's  general  rules  and  regulations  to  furnish 
current,  to  wit: 

"The  discount  for  prompt  payment,  as  provided  in  the 
schedules,  is  allowed  only  on  bills  paid  on  or  before  the  15th 
of  the  month.  Attention  is  called  to  requirements  of  the  law 
which  prohibit  allowance  of  this  discount  on  all  bills  not  paid 
by  the  iSth."; 

that  the  practice  of  supplying  complainant  Tungsten  lamps  free 
of  charge  was  a  special  concession  extended  to  The  Good  Shep- 
herd Home  and  apparently  not  allowed  in  the  case  of  other  con- 
sumers. 

There  were  no  facts  submitted  in  the  correspondence  which 
tend  to  show  that  a  contract  of  any  kind  was  made  with  com- 
plainant providing  for  a  special  rate,  or  a  fixed  sum  to  be  charged 
by  the  year,  for  the  consumption  of  power  in  its  laundry.  Copies 
of  the  unpaid  bills  furnished  by  respondent  show  that  the  Good 
Shepherd  Home  was  charged  for  power  the  regular  rates  as  pub- 
lished. To  have  been  charged  a  lower  rate  than  the  regularly 
published  rate  would  have  been  illegal,  since  it  would  be  making 
an  unfair  discrimination  in  the  rates  charged  different  consumers 
for  the  same  service  rendered.  A  lower  rate  could  not  be  justified 
under  the  act  unless  the  same  terms  and  rates  were  granted 
to  all  other  constmiers  who  might  propertly  be  placed  in  the  same 
general  category  as  complainant. 

That  a  classification  of  the  patrons  of  respondent  might  be 
made  to  advantage  for  this  purpose  does  not  appear  from  the 
facts  submitted  in  the  complaint.  Consequently  the  Commission 
is  not  warranted  in  making  a  recommendation  requiring  respond- 
ent to  classify  its  patrons  and  service,  or  change  its  schedules  of 
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rates,  or  modify  the  rules  and  regulations  under  which  it  is  col- 
lecting its  bills. 

Similarly  there  is  no  reason  apparent  why  under  existing  condi- 
tions Tungsten  lamps  should  be  furnished  free  to  complainant 
unless  such  equipment  is  also  supplied  free  of  cost  to  all  other 
consumers.  It  is  the  opinion  of  the  Commission,  therefore,  that 
the  complaint  ought  to  be  dismissed  without  recommendation. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  submitted  by  the  parties,  and  full  investigation 
of  the  matters  and  things  involved  having  been  had,  and  the  Com- 
mission having,  on  the  date  hereof,  made  and  filed  of  record  a  re- 
port containing  its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof. 

Now,  to  wit:  October  6,  1914,  it  is  ordered,  that  the  complaint 
in  this  proceeding  be  and  it  is  hereby  dismissed. 

By  the  Commission, 
Frank  M.  Wallace,  Acting  Chairman. 

Joseph  Cauffiel,  et  al.,  v.  Citizens  Light,  Heat  &  Power  Co. 

Regulation  requiring  deposit  by  consumer  before  installation  of 
service — Minimum  rate — Reasonableness  of. 

The  regulation  of  an  electric  light  company  requiring  customers  who 
are  not  property  owners  or  who  have  not  in  some  manner  shown  their 
ability  to  pay  for  service  to  deposit  $5.00  before  the  installation  of  serv- 
ice, is  a  reasonable  regulation. 

A  minimum  monthly  charge  of  $1.00  for  electric  service  is  reasonable. 

Complaint  Docket  No.  237. 

Report  and  Order  of  the  Commission. 

Submitted  June  17,  1914.  Decided  October  6,  1914. 

By  The  Commission  : 

Joseph  Cauffiel,  on  behalf  of  certain  citizens  of  Johnstown, 
complained  to  the  Commission  that  the  practice  of  the  Citizens 
Light,  Heat  and  Power  Company  of  requiring  from  certain  cus- 
tomers a  deposit  of  five  dollars  ($5.00)  before  installing  service 
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was  unjust  and  unreasonable,  and  also  that  the  minimum  monthly 
charge  of  said  company  of  one  dollar  ($i.oo)  was  unjust  and 
unreasonable. 

A  hearing  on  this  complaint  was  held  by  the  Commission  and 
from  the  testimony  produced  by  both  the  complainant  and  the 
respondent  it  appears  to  the  Commission  that  the  deposit  of  five 
dollars  is  required  of  prospective  customers  of  the  company  who 
are  not  property  owners,  or  who  have  not  in  some  manner  shown 
to  the  company  their  ability  to  pay  for  the  service  which  they 
desire.  This  practice  is  one  in  very  general  use  in  the  Common- 
wealth and  does  not  appear  to  the  Commission  to  be  either  unjust 
or  unreasonable. 

In  regard  to  the  minimum  monthly  charge  of  one  dollar,  the 
testimony  shows  that  this  charge  is  an  increase  over  a  minimum 
charge  formerly  made  by  the  company  but  that  it  is  not  more  than 
is  reasonably  required  to  meet  the  expenses  necessarily  incurred 
by  the  company  to  place  it  in  a  position  to  be  ready  to  serve  the 
customers,  nor  is  it  more  than  the  usual  charge  for  such  service. 

It  is  therefore  the  opinion  of  the  Commission  that  the  com- 
plaint in  this  case  should  be  dismissed  and  an  order  will  be  so 
drawn. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

Now,  to  wit :  October  6,  1914,  it  is  ordered,  that  the  complaint 
in  this  proceeding  be  and  it  is  hereby  dismissed. 

By  the  Commission, 
Frank  M.  Wallace,  Acting  Chairman, 
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Petition  op  Phcenixville,  Valley  Forge  &  Straffokd  Elec* 
TRic  Railway  Company. 

Protest  of  Pottstown  &  Phcenixville  Railway  Company. 

The  petition  of  the  PhcmixviUe,  Valley  Forge  &  Strafford 
Electric  Railway  Company  for  the  approval  of  an  Ordinance 
Contract  granting  to  the  Company  the  right  to  construct,  operate 
and  maintain  its  line  of  railway  on  certain  streets  in  the  Borough 
of  PhcmixviUe. 

Approval  of  ordinance  contract — Public  necessity — Evidence  of — 
Conditions  of  operation  prescribed  at  crossing. 

The  petitioner  seeks  approval  of  an  ordinance  contract  granting  it  the 
right  to  extend  its  line  over  certain  streets  in  the  Borough  of  Phcenixville. 
The  proposed  line  will  furnish  trolley  service  to  sections  of  the  borough 
hertofore  without  such  service.  The  ordinance  has  been  approved  by 
nine  of  the  twelve  councilmen.  The  terms  of  the  ordinance  sufficiently 
protect  the  interests  of  the  borough,  but  protests  have  been  filed  by  certain 
citizens  and  by  another  trolley  company  averring  that  there  is  no  public 
necessity  for  the  extension. 

At  one  point  the  proposed  extension  runs  along  the  crest  of  an  elevation 
toward  and  from  which  the  cars  of  the  protesting  company  must  ascend 
and  descend. 

Held:  (i)  A  Certificate  of  Public  Convenience  should  issue.  The 
Commission,  in  determining  questions  which  affect  the  interests  of  muoi* 
dpalities,  gives  much  weight  to  the  conclusions  reached  by  their  official 
representatives  charged  with  the  duty  of  protecting  those  interests.  The 
evidence  here  shows  a  public  necessity. 

(2)  The  cars  of  the  petitioner  shall  come  to  a  full  stop  before  crossing 
the  tracks  of  the  protestant  at  the  above-mentioned  point  of  crossing. 

Municipal  Contract  Docket  No.  180,  1914. 

Report  and  Order  of  the  Commission. 

Submitted  June  29,  1914.  Decided  October  9,  1914, 

Commissioner  Pennypacker  : 

The  petitioning  corporation  was  incorporated  December  15, 
1909,  under  the  provisions  of  the  Act  of  May  14,  1889,  with  the 
right  to  construct  an  electric  railway  between  the  Borough  of 
Phcenixville  and  Valley  Foi^.    Its  line  of  railway  is  now  con- 
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structed  and  in.  operation  from  Valley  Forge  to  the  suburbs  of 
Phcenixville  and  between  June  30,  1913,  and  June  30,  1914,  it  car- 
ried 27,018  passengers.  To  a  large  extent  its  patronage  is  given  by 
travellers  who  get  off  from  the  main  line  of  the  Philadelphia  & 
Reading  Railway  at  Phoenixville,  a  borough  having  nearly  12,000 
inhabitants,  and  go  from  there  to  the  state  camp  grounds  and 
park  at  Valley  Forge.  It  is  a  well  constructed  road,  about  two- 
thirds  of  which  is  ballasted  with  stone.  Its  present  terminus  is 
at  the  comer  of  Nutts  avenue  and  Main  street,  on  the  southern 
outskirts  of  the  borough.  From  this  point  the  track  of  the  Potts- 
town  &  Phcenixville  Railway  Company  runs  northward  upon 
Main  street  and  westward  upon  Bridge  street  through  the  center 
of  the.  borough.  For  some  time  the  petitioner  had  a  traffic  agree- 
ment with  this  railway  for  the  use  of  the  track  from  Nutts 
avenue  to  Bridge  street,  but  it  led  to  disputes  over  the  division 
of  the  fares  and  the  use  of  the  track  and  was  abandoned.  An 
agreement  was  made  to  submit  these  disputes  to  a  board  of  three 
arbitrators,  but  these  arbitrators  failed  to  follow  the  terms  of 
the  agreement  and  their  award  was  not  accepted. 

An  ordinance  was  passed  by  the  councils  of  the  borough  and 
approved  by  the  burgess  June  11,  1914,  which  gave  permission  to 
the  petitioner  to  construct  and  operate  a  single  track  railway. 
Beginning  at  the  terminus  of  the  company's  line  of  railway  at  the 
intersection  of  Nutts  avenue  with  Main  street  and  extending 
westwardly  on  Nutts  avenue  to  its  intersection  with  Gay  street, 
thence  northwardly  on  Gay  Street  to  its  intersection  with  Church 
street,  thence  eastwardly  on  Church  street  to  its  intersection 
with  Starr  street,  thence  northwardly  on  Starr  street  to  the 
track  of  the  Pickering  Valley  Railroad,  situated  on  the  south  side 
of  Bridge  street.  The  other  terms  of  this  ordinance  appear  to 
have  been  drawn  with  sufficient  care  for  the  interests  of  the 
][)orough.  The  proposed  route  passes  the  hospital,  six  schools, 
seven  or  eight  churches,  comes  approximately  near  the  cemetery 
and  the  station  of  the  Pennsylvania  Railroad,  and  would  to  a  cer- 
tain extent  accommodate  the  persons  who  may  wish  to  go  to 
any  of  them.  Its  terminus  is  within  about  a  block  of  the  depot 
of  the  Philadelphia  &  Reading  Railway,  and  as  near  to  that  depot 
as  under  existing  conditions  is  feasible.    The  route  was  selected 
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by  the  council  of  the  borough  and  met  the  approval  of  nine  of  the 
twelve  councilmen. 

The  Commission  in  determining  questions  which  affect  the  in- 
terests of  municipalities,  gives  much  weight  to  the  conclusions 
reached  by  their  official  representatives  charged  with  the  duty  of 
protecting  these  interests.  The  evidence  is  to  the  effect  that  those 
of  the  citizens  who  favor  the  approval  of  the  ordinance  largely 
preponderate  over  those  in  opposition.  This  route  crosses  the 
track  of  the  Pottstown  &  Phomixville  Railway  at  Nutts  avenue 
and  Main  street,  and  at  Church  and  Main  streets,  and  at  the 
latter  runs  along  the  crest  of  an  elevation  toward  and  from  which 
to  the  northward  the  cars  of  the  protesting  railway  company  must 
ascend  and  descend.  If,  however,  public  service  is  to  be  rendered, 
it  is  impossible  to  overcome  all  of  the  disadvantages  which  topog- 
raphy presents.  In  the  view  of  the  Commission  much  of  the  diffi- 
culty can  be  obviated  by  making  it  a  condition  of  approval  of  the 
ordinance,  that  all  of  the  cars  of  the  petitioner  shall  come  to  a 
full  stop  on  Church  street  west  of  Main  street  before  crossing. 
A  number  of  citizens  filed  remonstrances  upon  the  ground  of  a 
lack  of  public  necessity  for  the  proposed  extension,  but  it  is  the 
opinion  of  the  Commission  that  the  railway,  if  so  extended,  will 
serve  the  needs  of  many  of  the  people  of  Phomixville,  residing 
upon  Nutts  avenue,  Gay  street  and  the  western  part  of  the 
}>orough  in  getting  to  the  depot  of  the  Philadelphia  &  Reading 
Railway  Company,  as  well  as  visitors  to  the  Valley  Forge  Park 
and  those  living  in  the  intervening  territory. 

This  accommodation  cannot  be  so  well  given  by  using  the  track 
of  the  Pottstown  &  Phoenixville  Railway  Company  from  Nutts 
avenue  to  Bridge  street.  The  plan  and  evidence  submitted  are 
both  imperfect  in  failing  to  show  the  exact  distance  from  Starr 
street  to  the  depot  of  the  Philadelphia  &  Reading  Railway  Com- 
pany, the  width  of  Starr  street,  and  the  distance  from  Starr 
street  to  Main  street  upon  Bridge  street,  but  the  last  named 
distance  covers  a  long  block  and  is  quite  considerable. 

An  order  will,  therefore,  be  issued,  approving  said  ordinance 
contract,  such  approval  to  be  evidenced  by  a  Certificate  of  Public 
Convenience,  and  also  requiring  that  the  cars  of  the  Phoenixville 
Valley  Forge  and  Strafford  Electric  Railway  Company  shall 
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come  to  a  full  stop  on  Church  street,  west  of  Main  street,  before 
crossing  the  tracks  of  the  Pottstown  &  Phoenlxville  Railway  Com- 
pany. 

Order. 

This  case  being  at  issue  upon  petition  and  answer  filed  and  hav- 
ing been  duly  heard  and  submitted  by  the  parties,  and  full  investi- 
gation of  the  matters  and  things  involved  having  been  had,  and 
the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

Now,  to  wit :  October  9,  1914, 1*  is  ordered,  ( i )  That  a  Certifi- 
cate of  Public  Convenience  be  issued  evidencing  the  Commis- 
sion's approval  of  said  ordinance  contract.  (2)  That  all  cars 
of  the  Phoenixville,  Valley  Forge  &  Strafford  Electric  Railway 
Company  shall  come  to  a  full  stop  on  Church  street  west  of 
Main  street  before  crossing  the  tracks  of  the  Pottstown  & 
Phoenixville  Railway  Company. 

By  the  Commission, 
Frank  M.  Wallace,  Acting  Chairman, 

S.  Herman  Zook  v.  West  Kishacoquii,i,as  Turnpike  Road  Co. 

Turnpike  companies — Maintenance  of  roadbed — Rates — Rates 
for  automobiles — Acts  of  Jan.  26,  184P,  P.  L.  10,  and  March 
18,  1868,  P.  L.  381. 

Complainant  alleges  that  the  roadbed  of  the  respondent  company  is  not 
properly  maintained,  and  that  the  tolls  charged  are  unjust  and  unreason- 
able. 

The  evidence  shows  that  the  roadbed  is  in  poor  condition,  that  "breakers" 
are  used  for  drainage,  and  that  little  money  has  been  been  spent  for  main- 
tenance. The  evidence  showed  further  that  the  rates  charged  were  not 
in  excess  of  those  allowed  by  the  Act  of  January  26th,  1849,  P.  L.  10,  and 
the  Act  of  March  i8th,  1868,  P.  L.  381,  with  the  possible  exception  of  the 
charge  made  for  automobiles,  which  was  not  fixed  by  said  acts;  and  that 
under  the  said  tolls  the  company  received  only  2  per  cent,  per  annum  on 
its  investment. 

Held:  (i)  The  company  should  at  once  repair  its  roadbed,  and,  in 
the  future,  properly  maintain  it 
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(2)  Under  the  drcumttances  the  tolls  charged  are  just  and  reasonable. 

(3)  A  rate  of  toll  for  automobiles  which  is  higher  than  the  rate  for 
horse  drawn  vehicles  is  reasonable,  for  automobiles  require  that  the  high- 
ways be  in  better  condition  and  the  cost  of  repair  and  maintenance  is  con- 
sequently increased. 

CoMPi^AiNT  Docket  No.  249,  1914. 

Report  and  Order  of  the  Commission. 

Submitted  July  4,  1914.  Decided  October  20,  1914. 

Commissioner  Tone  : 

The  complaint  of  S.  Herman  Zook  against  the  West  Kishaco- 
quillas  Turnpike  Road  Company  alleges  that  the  greater  portion 
of  the  turnpike  road  of  the  respondent  is  out  of  order  and  repair, 
inconvenient  and  dangerous  to  public  travel,  that  very  little  work 
has  been  done  or  material  placed  on  the  road  for  five  years,  the 
side  ditches  are  filled  up  and  in  many  places  water  stands  almost 
constantly  on  the  road ;  that  the  tolls  are  unjust  and  unreason- 
able for  the  service  afforded;  and  that  the  respondent  is  dis- 
criminating by  demanding  and  receiving  less  compensation  from 
some  persons  than  from  others. 

From  the  evidence  submitted  at  the  hearing  the  facts  found 
are,  that  the  respondent  company  under  a  special  act  of  the 
I^slature  enacted  in  1853  [April  2,  P.  L.  282]  was  incorpo- 
rated as  "The  West  Kishacoquillas  Valley  Turnpike  Road  Com; 
pany  with  power  to  construct  a  turnpike  road  from  Brown's  Mill, 
on  the  Kishacoquillas  and  Bellefonte  Turnpike,  or  Lewistown 
and  Kishacoquillas  Turnpike  in  Mifflin  County,  by  the  nearest 
and  best  routes,  in  the  opinion  of  the  directors,  or  a  majority  of 
them,  as  shall  be  for  the  interests  of  the  company,  to  the  village 
of  Mill  Creek  on  the  Pennsylvania  canal  and  railroad  in  Brady 
Township,  Huntingdon  County,  subject  to  all  the  provisions  and 
restrictions  of  an  act  regulating  turnpike  and  plank  road  com- 
panies approved  the  26th  day  of  January,  1849  [P.  L.  10]  and 
the  several  supplements  thereto'';  that  the  company  proceeded 
and  constructed  a  turnpike  road  from  a  point  at  or  near  the 
Spanogle-Yeager  Mill  in  the  village  of  Reedsville  (on  the  Lewis- 
town  and  Kishacoquillas  Turnpike)  for  a  distance  of  about  four 
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and  one-half  miles  westerly  therefrom  to  a  point  opposite  the 
former  home  of  John  Garver ;  that  the  tolls  charged  for  a  round 
trip  over  the  turnpike,  a  distance  of  nine  miles,  are  for  a  four- 
wheeled  vehicle  drawn  by  one  horse,  thirteen  (13c)  cents;  for 
a  similar  vehicle  drawn  by  two  horses,  eighteen  (i8c)  cents;  for 
an  automobile,  twenty-five  (25c)  cents;  that  the  Act  of  1849 
regulating  turnpike  and  plank  road  companies  provided  that  the 
tolls  to  be  collected  should  be  "for  every  five  miles  in  length  of 
the  said  roads  completed  and  licensed  as  aforesaid,  the  following 
sums  of  money,  and  so  in  proportion  for  any  lesser  distance.  ♦  ♦  ♦ 
for  every  chariot,  coach,  phaeton  or  dearborn  with  one  horse  and 
four  wheels,  ten  cents ;  for  every  coach,  phaeton  or  chaise  with 
two  horses  and  four  wheels,  twelve  cents ;  for  either  of  the  car- 
riages last  mentioned  with  four  horses,  twenty  cents;  for  every 
other  carriage  of  pleasure  under  whatever  name  it  may  go,  the 
like  sums  according  to  the  number  of  wheels  and  horses  drawing 
the  same'' ;  that  an  act  of  the  legislature  passed  in  1868  [March 
18,  P.  L.  381]  provided  "that  the  West  Kishacoquillas  Valley 
Turnpike  Road  Company  incorporated  by  the  act  approved  the 
second  day  of  April,  1853  [P.  L.  282]  may  froni  time  to  time,  by 
a  vote  of  the  stockholders,  at  a  meeting  called  for  that  jpurpose, 
increase  the  rates  of  toll  provided  by  its  act  of  incorporation,  so 
much  as  in  their  opinion  may  be  expedient;  provided,  that  the 
said  tolls  shall  in  no  case  be  increased  more  than  fifty  per  cen- 
tum"; that  as  shown  by  the  testimony  of  H.  R.  Reed,  who  is 
manager,  secretary  and  treasurer  of  the  company,  the  capital 
stock  of  the  company  is  $9,500.00,  and  the  receipts  and  expendi- 
tures of  the  company  for  the  past  six  years  were  as  follows : 

Expenditures 
Year  Receipts  Materials  Hauling     Labor      Taxes  Supt,  Eta 

1909,  $701.95  $53.52  $13100  $35.00  $22.80  $84.00 

1910,  627.94   42.08  114.50   27.00   22.80   76.00 

I9"»  662.50   46.52   15.25   34.30   47.50  229.00 

1912,  587.18   42.04   41.50   21.50   47.50  230.75 

1913,  638.10   83.76  122.00   30.00         247.00 

1914,  lomos.,  706.87  244.54  115.50  127.07         90.25 
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The  earnings  averaged  2  per  cent,  per  year  and  two  dividends 
of  6  per  cent,  each  were  paid  in  the  six  years;  that  there  are 
numerous  places  along  the  road  where  water  accumulates  forming 
mudholes;  that  the  road  is  not  properly  ditched  and  drained; 
that  the  use  of  "breakers'*  for  cross  drainage  is  still  continued, 
although  the  Act  of  June  15, 1911,  [P.  L.  982]  prohibits  the  same ; 
that  the  hand  or  guard  rail  on  the  approach  to  a  bridge  near  the 
''woolen  mill"  is  not  secure  nor  substantial ;  that  at  the  east  end 
of  said  bridge  the  surface  of  the  road  has  a  steep  down  grade; 
causing  difficulty  to  vehicles  going  over  same  and  which  could  be 
remedied  by  filling  in  the  turnpike  at  this  point,  forming  an  easier 
grade  and  less  abrupt  change  of  grade  at  the  east  end  of  the 
bridge. 

The  report  of  H.  R.  Reed  for  the  years  191 1,  1912  and  1913, 
giving  the  expenditures  for  material  and  labor  of  so  limited 
amotmts  causes  serious  doubt  as  to  whether  the  company  was 
taking  proper  and  sufficient  care  of  the  turnpike,  as  the  amounts 
during  those  years  paid  the  gate-keeper,  superintendent,  secre- 
tary or  treasurer,  far  exceed  the  amounts  expended  on  the  main- 
tenance of  the  turnpike. 

The  receipts  for  tolls,  averaging  about  $655.00  per  annum,  in- 
dicate that  the  affairs  of  the  company  require  most  careful  and 
economical  management. 

The  complainant's  allegation  regarding  tolls  was  that  they  are 
unreasonable  for  the  service  afforded,  in  that  they  are  not  in  ac- 
cordance with  those  authorized  by  the  Act  of  1849 ;  and  that  the 
tolls  for  an  automobile,  being  a  four-wheeled  vehicle  without 
horses,  should  not  exceed  those  for  a  four-wheeled  vehicle  drawn 
by  one  horse.  The  tolls  charged  horse  drawn  vehicles  are  within 
or  less  than  those  authorized  under  the  Act  of  1868,  which  is 
supplementary  to  the  Act  of  1853 ;  and  the  increasing  use  of  auto- 
mobiles requires  for  their  safe  and  comfortable  passage,  that  all 
highways  be  maintained  in  a  better  condition  than  formerly,  and 
than  has  been  considered  necessary  for  horse  drawn  vehicles, 
with  a  resulting  increase  in  the  cost  of  highway  repairs  and  main- 
tenance. 

The  annual  receipts  of  the  respondent  cannot  be  considered 
excessive  in  the  amount  necessary  to  provide  funds  for  the  main- 
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tenance  of  four  and  one-half  miles  of  turnpike  road  and  some 
return  on  the  investment  in  the  capital  stock  of  the  company, 
and  it  is  the  opinion  of  the  Commission  that  the  rates  of  toll  are 
reaspnable  and  lawful. 

The  complainant  at  the  hearing  withdrew  its  chaise  of  dis- 
crimination. 

The  Commission  is  further  of  the  opinion  that  the  respondent 
has  not  performed  its  full  duty  toward  the  proper  maintenance 
of  the  road,  and  that  the  respondent  should 

1st.  Repair  or  renew  the  hand  or  guard  rail  on  the  approaches 
to  the  bridge  at  the  "woolen  mill." 

2d.  Raise  the  surface  of  the  road  at  the  east  end  of  said  bridge 
to  form  an  easier  grade  approaching  the  bridge. 

3d.  Maintain  and  keep  the  ditches  along  the  sides  of  the  road 
open  and  free  from  obstruction  at  all  reasonable  times. 

4th.  On  or  before  July  i,  1915,  remove  the  breakers  now 
across  the  road,  substituting  therefor  cross  drains  under  the  road 
surface,  and  in  accordance  with  the  act  of  the  legislature  relat- 
ing thereto  approved  by  the  governor  June  15,  191 1. 

5th.  Continue  a  systematic  and  regular  annual  repair  to  the 
surface  of  the  road  by  the  addition  of  broken  stone  to  such  an 
extent  as  its  receipts  provide  funds  for  the  necessary  expenditure. 

6th.  Report  to  the  Commission  the  time  of  completion  of  the 
work  herein  directed  under  first,  second,  third  and  fourth. 

Order. 

This  case  being  at  issue,  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

Now,  to  wit :  October  20,  19 14,  it  is  ordered,  that  the  West 
Kishacoquillas  Turnpike  Road  Company  shall: 

1st.  Repair  or  renew  the  hand  or  guard  rail  on  the  approaches 
to  the  bridge  at  the  "woolen  mill." 

2d.  Raise  the  surface  of  the  road  at  the  east  end  of  said  bridge 
to  form  an  easier  grade  approaching  the  bridge. 

3d.  Maintain  and  keep  the  ditches  along  the  sides  of  the  road 
open  and  free  from  obstruction  at  all  reasonable  times. 
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4th.  On  or  before  July  i,  1915,  remove  the  breakers  now 
across  the  road,  substituting  therefor  cross  drains  under  the  road 
surface,  and  in  accordance  with  the  act  of  the  legislature  relat- 
ing thereto  approved  by  the  governor  June  15,  191 1. 

5th.  Continue  a  systematic  and  regular  annual  repair  to  the 
surface  of  the  road  by  the  addition  of  broken  stone  to  such  an 
extent  as  its  receipts  provide  funds  for  the  necessary  expenditure. 

6th.  Report  to  the  Commission  the  time  of  completion  of  the 
work  herein  directed  under  first,  second,  third  and  fourth. 

By  the  Commission, 
Frank  M.  Wauace,  Acting  Chairman. 

Jambs  Thompson  and  M.  A.  Hanna  Co.  v,  Erie  County  Elec- 
tric Company. 

Electric  service — Classification  of  patrons — Reasonableness  of 
rates — Discrimination — Comparison  of  rates — Evidence — Act 
of  July  26,  191 3,  Art,  III,  Sec.  i,  (b)  P.  L.  1387. 

The  complainants  who  entered  into  a  compact  with  the  respondent  for 
service  prior  to  the  passage  of  the  Public  Service  Company  Law,  which 
contract  has  not  expired,  alleged  that  the  respondent  had  adopted  an  un- 
reasonable and  unjust  classification  in  the  schedules  and  tariffs  filed  by 
said  company,  and  that  by  reason  thereof  the  complainant  was  compelled 
to  pay  a  higher  rate  than  other  consumers  under  practically  the  same  cir- 
cumstances and  conditions.  Complainants  also  alleged  that  the  rates 
charged  by  tlje  respondent  were  unjust  and  unreasonable,  in  that  it  could 
secure  its  power  at  a  lower  rate  under  another  schedule  filed  by  respondent. 

The  evidence  showed  that  the  amount  of  current  used  by  the  com- 
plainants varied  greatly  in  different  months  and  years;  that  during  part 
of  the  year  no  current  at  all  was  used ;  that  the  current  used  was  identical 
with  that  furnished  to  other  patrons;  that  the  schedule  applicable  to  the 
complainants  applies  to  no  other  patrons  of  the  respondent;  that  under 
said  schedule  the  rate  is  slightly  higher  than  under  other  schedules  of 
rates  for  power  of  the  respondent;  that  charges  for  current  at  the  ore 
dock  in  Buffalo  amount  to  a  flat  rate  of  $400  per  month;  and  that  com- 
plainants in  estimating  the  rates  they  would  be  charged  under  another 
schedule  had  omitted  entirely  any  calculation  upon  an  important  item 
therein. 

The  parties  agreed-'  that,  though  their  contract  antedated  the  Public 
Service  Company  Law,  the  Commission  had  jurisdiction  to  examine  the 
reasonableness  of  the  rates  in  question. 

Held:  (i)  That  a  public  service  company,  in  adopting  classifications, 
is  not  limited  to  the  methods  of  production,  distribution  and  operating 
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costs,  but  is  authorized  by  the  Public  Service  Company  Law  [Art.  IH, 
Sec  I,  (b)]  to  take  into  account  "the  nature  of,  the  use,  the  quantity,  the 
time  when  used,  the  purpose  for  which  used,  etc,"  and  that  the  classification 
extends  to  the  customer,  his  uses,  requirements,  etc. 

(2)  That  under  the  evidence  the  respondent  was  justified  in  classifying 
Its  customers,  and  basing  said  classification  on  the  varying  conditions  at- 
tending the  service. 

(3)  The  evidence  that  a  flat  rate  of  $400  per  month  was  charged  at  the 
ore  dock  in  Buffalo  was  irrelevant  because  no  evidence  was  produced  to 
show  the  amount  of  current  used  or  the  amount  of  work  done  at  Buffalo. 

(4)  Evidence  to  show  that  the  rates  under  another  schedule  of  the  same 
respondent  would  be  less,  is  valueless,  where  an  important  item  entering 
into  calculations  under  said  schedule  has  been  omitted. 

CoMPi^AiNT  Docket  No.  141. 
Report  and  Order  of  the  Commission. 
Submitted  Feb.  5,  1914.  Decided  August  18,  1914, 

William  P.  Rossiter,  for  complainants. 
John  S.  Rilling,  for  respondent. 
Commissioners  Tone  and  Wright: 

James  Thompson  and  M.  A.  Hanna  and  Company,  co-partners, 
doing  business  under  the  name,  style  and  title  of  "J^mcs  Thomp- 
son Dock  Account,"  filed  its  complaint  February  5,  1914,  against 
the  Erie  County  Electric  Company,  stating  that  on  February  24, 
191 1,  it  entered  into  a  contract  with  the  Erie  County  Electric 
Company  for  a  supply  of  electric  current  for  operating  an  Hulett 
Ore  Unloading  machine  at  Erie,  for  the  period  of  five  years  from 
January  i,  191 1,  to  December  31,  1915,  in  accordance  with  certain 
rates  named  therein;  that  on  January  i,  1914,  the  Erie  County 
Electric  Company  issued  its  "Classification,  Schedule  of  Rates 
and  General  Information  Explanatory,"  in  which,  Schedule  9, 
applies  to  the  service  furnished  the  complainant. 

The  complaint  alleges  [i]  that  the  tariff  prescribed  under  said 
schedule  9  was  made  and  published  for  the  purpose  of  applying  to 
the  complainants  alone ;  [2]  that  said  Schedule  9  does  not  apply 
to  any  other  person,  firm  or  corporation  served  by  the  respond- 
ent ;  [3]  that  the  complainant  is  charged  more  for  current  under 
Schedule  9  than  it  would  be  charged  if  the  current  were  furnished 
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under  Schedule  8  of  said  "Classification,  Schedule  of  Rates,  Etc.  •/' 
[4]  that  the  respondent  refuses  to  furnish  the  current  to  com- 
plainant under  said  Schedule  8,  [5]  that  the  complainant  has  pre- 
sented formal  request  to  the  respondent  to  cancel  the  contract  of 
February  24,  191 1,  and  return  same  to  the  complainant,  and  that 
the  respondent  has  refused  to  cancel  and  return  the  said  contract ; 
[6]  that  for  one  year  the  cost  to  the  complainant  for  current 
under  Schedule  9  would  amount  to  approximately  $7,774.00, 
while  under  Schedule  8  the  cost  would  be  approximately 
$2,782.37;  [7]  that  the  respondent  charges  and  demands  from 
the  complainant,  for  the  services  rendered,  greater  compensa- 
tion than  it  charges  and  demands  from  other  persons  and  cor- 
porations for  a  like  and  contemporaneous  service  under  like  and 
similar  circumstances  and  conditions ;  [8]  that  said  charges  are 
unjust,  unreasonable  and  unlawful. 

On  February  25,  1914,  the  respondent  filed  its  answer,  stating 
that  it  had  refused  to  cancel  and  return  the  said  contract  to  the 
complainant  unless  the  payment  of  the  minimum  charges  as 
therein  provided  for,  first  be  made  by  the  complainant ;  and  deny- 
ing that  Schedule  9  of  its  ''Classification,  Schedules  of  Rates  and 
General  Information  Explanatory"  was  made  and  published  for 
the  purpose  of  applying  to  the  complainants  alone,  and  denying 
that  said  schedule  does  not  apply  to  any  other  person,  firm  or 
corporation;  and  alleging  [i]  that  at  this  time  the  complainant 
is  the  only  user  of  current  under  Schedule  9,  which  schedule  was 
made  to  apply  to  an  undesirable  class  of  power  business,  which 
respondent  does  not  care  to  take  under  Schedule  8,  due  to  the 
character  of  the  load  and  special  conditions  required  to  fulfill  the 
same ;  that  it  has  refused  to  permit  the  complainant  to  take  its 
current  under  Schedule  8 ;  [2]  that  the  cost  to  the  complainant 
for  current  for  the  one  year  named  in  the  complaint,  under 
Schedule  9  was  $7,774.00,  and  that  under  Schedule  8  its  cost 
would  have  been  approximately  $6,584.88;  [3]  that  the  respond- 
ent first  entered  into  a  contract  to  supply  electric  current  to  the 
complainant  on  November  5, 1907,  for  a  term  of  four  years  from 
January  i,  1908,  to  December  31,  191 1,  in  which  contract  the 
minimum  yearly  payment  was  $7,000.00 ;  [4]  that  at  the  request 
of  the  complainant  the  said  contract  was  cancelled  by  the  execu- 
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tion  of  the  present  contract  on  February  24,  191 1,  in  which  the 
minimum  charge  per  year  was  fixed  at  $3,000.00;  [5]  that  owing 
to  fluctuations  in  voltage  due  to  wide  variations  in  the  current 
used  in  operating  the  Hulett  Unloader,  a  separate  transmission 
line  and  a  reserved  amount  of  generating  apparatus  at  the  power 
station  are  required  for  the  service;  and  denying  [6]  that  it 
charges  and  demands  from  the  complainant  for  the  services 
rendered,  greater  compensation  than  it  charges  and  demands  from 
other  persons  and  corporations  for  a  like  and  contemporaneous 
service  under  like  and  similar  circumstances  and  conditions ;  and 
denying  [7]  that  the  said  charges  are  unjust,  unreasonable  and 
unlawful. 

Both  parties  to  the  complaint,  on  April  21,  1914,  in  accordance 
with  notice  from  the  Commission,  presented  legal  argtunents, 
cited  authorities  and  later  filed  briefs  "upon  the  power  of  the 
Commission  to  inquire  into  the  reasonableness  of  the  rate,  in  view 
of  the  fact  that  the  contract  stipulating  the  rate  was  entered  into 
prior  to  the  enactment  of  The  Public  Service  Company  Law  on 
July  26,  1913." 

Counsel  for  both  parties  though  diflfering  as  to  the  source  of  the 
Commission's  authority  over  and  the  method  of  enforcement  of 
its  order  relative  to  any  change  in  the  rates  in  this  contract  by 
reason  of  its  antedating  the  enactment  of  The  Public  Service 
Company  Law,  admitted  and  agreed  that  the  Commission  had 
power  to  inquire  into  the  reasonableness  of  the  rates  named  in 
the  contract  between  the  two  parties,  and  to  regulate  such  rates 
if  it  should  find  the  same  unreasonable,  notwithstanding  the  fact 
that  the  contract  was  entered  into  prior  to  July  26,  1913. 

Thereupon  a  hearing  was  held  May  22,  1914,  upon  the  com- 
plaint as  to  the  unreasonableness  of  the  rates  in  the  said  contract. 

From  the  testimony  presented,  the  following  facts  are  found : 

The  Erie  County  Electric  Company,  on  November  5,  1907,  en- 
tered into  a  contract  for  a  term  of  four  years,  with  James  Thomp- 
son, of  Erie,  Pa.,  and  M.  A.  Hanna  &  Company,  of  Cleveland, 
Ohio,  operating  the  Philadelphia  and  Erie  Ore  Dock,  agreeing  to 
install  an  engine  and  generator  of  500  kilowatt  capacity,  to  be 
maintained  and  operated  for  supplying  electric  service  to  the  ore 
dock,  erect  the  necessary  transmission  lines;    and  furnish  and 
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deliver  at  said  ore  dock  during  the  season  of  navigation,  defined 
as  from  April  ist,  to  December  25th  of  each  year,  3  phase,  60 
cyde,  alternating  current  at  2,300  volts,  for  operating  a  Hulctt  Ore 
Unloading  Machine,  used  in  unloading  and  transferring  iron  ore 
from  vessels  at,  to  cars  on,  said  ore  dock.  The  contract  provided 
that  the  customer  was  to  pay  the  electric  company  for  electric 
current  delivered  at  the  ore  dock  at  the  rate  of  4  cents  per  kilo- 
watt hour  and  that  the  payments  in  any  one  year  were  to  be  not 
less  than  $7,000.00.  In  the  fall  of  1910,  James  Thompson  re- 
quested a  modification  of  the  terms  of  the  contract,  and  a  new 
contract  between  the  same  parties  was  entered  into  February  24, 
191 1,  for  a  term  of  five  years,  beginning  January  i,  191 1,  and 
ending  December  31,  191 5.  This  contract  provided  that  the  cus- 
tomer was  to  pay  the  electric  company  for  electric  current  de- 
livered at  the  ore  dock  at  the  rate  of  4  cents  for  the  first  100,000 
kilowatts  used,  and  3  cents  for  the  next  40,000  kilowatts  used, 
and  2  cents  for  all  current  used  in  excess  of  140,000  kilowatt 
hours  in  any  one  season  of  navigation ;  that  the  payments  in  any 
one  year  were  to  be  not  less  than  $3,000.00,  and  that  the  contract 
of  November  5,  1907,  "is  hereby  cancelled."  During  the  years 
191 1,  1912  and  1913  the  current  was  furnished  under  the  terms 
of  the  contract  of  February  24,  191 1.  The  amount  of  current 
furnished  each  year  and  the  payments  made  were  as  follows : 

Year.                Amount  of  Current.  Payments. 

1909, 226400  K.  W.  Hours,   $9,056.00 

♦1910. 95^340  K.  W.  Hours ♦3»8i3-6o 

1911, 98,150  K.  W.  Hours,   3,926.00 

1912, 181,000  K.  W.  Hours,   6,020.00 

1913, 268,700  K.  W.  Hours,   7,774.00 

♦Plus  $3,186.40  to  make  up  the  minimum  of  $7,000.00. 

On  January  i,  1914,  the  Erie  County  Electric  Company  pub- 
lished its  schedule  of  tariffs  and  rates,  among  which  are  two. 
Schedules  8  and  %  which  are  the  occasion  and  form  the  basis  of 
this  complaint.  Copies  of  said  Schedules  8  and  9  are  given  in 
Appendix  sheets  I  and  II  herewith.  The  Erie  County  Electric 
Company  generates  practically  its  entire  output  of  electric  current 
at  one  power  station,  and  the  current  furnished  to  the  ore  dock 
now  comes  generally  from  the  same  generators  and  switchboard 
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as  current  furnished  to  its  othfcr  power  customers.  The  Erie 
Lighting  Company,  a  competitor  of  the  Erie  County  Electric  Com- 
pany since  1912,  has  offered  to  furnish  the  electric  service  re- 
quired at  the  ore  dock  for  the  Hulett  Unloader,  under  its 
Schedule  "D"  which  is  the  same  as  Schedule  8  of  the  Erie  County 
Electric  Company.  Copy  of  said  Schedule  "D"  is  given  in  Ap- 
pendix sheet  III  herewith.  Ore  unloaders  at  other  Lake  Erie 
ports  are  operated  by  electric  current  produced  by  the  operators 
of  the  unloaders,  except  at  Buffalo,  where  James  Thompson 
operates  another  ore  dock,  having  thereon  a  Hulett  Unloader, 
two  5-ton  Brown  unloaders,  a  centrifugal  pump,  and  a  system  of 
electric  lights,  and  secures  the  electric  cun:ent  for  operating  all  of 
said  apparatus  from  the  Furnace  Company  at  the  flat  rate  of 
$400.00  per  month  for  12  months  per  year. 

The  allegations  of  the  complainant  that  Schedule  9  applies  to 
no  other  customer  of  the  respondent,  that  complainant  is  charged 
more  under  Schedule  9  than  it  would  be  under  Schedule  8,  and 
that  the  respondent  refuses  to  furnish  the  service  under  Schedule 
8,  are  admitted  by  the  respondent;  and  the  respondent  also  ad- 
mits its  refusal  to  cancel  the  said  contract,  with  the  offer,  how- 
ever, to  do  so,  provided  the  minimum  pa3rments  due  thereunder 
be  made  to  it  by  the  complainant.  This  matter  of  concellation 
of  the  contract  is  one  that  this  Commission  has  no  authority  over. 

The  other  allegations  of  the  complaint  are — ^that  Schedule  9 
was  made  and  published  for  the  purpose  of  applying  to  the  com- 
plainant alone,  and  that  for  one  year  the  cost  to  complainant  for 
current  under  Schedule  9  was  $7,774.00,  while  under  Scheedule  8 
it  would  have  been  $2,782.37  and  as  therefore  the  respondent 
charges  complainant  more  than  it  charges  other  customers  for 
like  and  contemporaneous  service  tmder  like  and  similar  condi- 
tions and  circumstances,  such  charges  are  unjust,  unreasonable 
and  unlawful. 

As  bearing  upon  the  reasonableness  of  the  rates,  the  testimony 
given,  that  the  Erie  Lighting  Company  offered  to  furnish  the 
same  service  under  its  Schedule  "D,"  and  that  the  charges  for 
current  at  the  ore  dock  at  Buffalo  amount  to  a  flat  rate  of  $400.00 
per  month,  furnish  no  intelligent  or  proper  comparison  to  the 
rates  complained  of,  for  the  reason  that  no  testimony  was  given 
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nor  data  secured  as  to  what  the  maximum  demand  or  its  result- 
ing "Demand"  charges  would  be  under  and  as  provided  in  said 
Schedule  "D/'  nor  what  was  the  amount  of  current  used  or 
amount  of  work  performed  at  Buffalo  as  compared  to  Erie. 

The  complainant  established  and  emphasized  the  fact  that  the 
electric  current  it  received,  is  a  part  of  the  same  current,  produced 
at  the  same  time,  in  the  same  place,  by  the  same  generator,  and  at 
the  same  cost  per  kilowatt  for  production,  as  is  the  current  fur- 
nished to  and  "produced  for  the  vast  number  of  other  power  cus- 
tomers" of  the  respondent. 

Is  it  lawful  then  for  the  respondent  to  charge  the  complainant 
a  rate  different  (be  it  more  or  less),  from  what  it  charges  other 
power  customers?  Is  Schedule  9  reasonable  and  lawful  in  itself, 
and  in  its  application  to  the  complainant,  and  are  the  rates  therein 
just,  reasonable  and  lawful  ? 

The  Public  Service  Company  Law  enacted  July  26,  1913,  pro- 
vides in  Article  III,  Section  i :  "It  shall  be  lawful  for  every  pub- 
lic service  company — " 

"(a).  To  demand,  collect  and  receive  fair,  just  and  rea- 
sonable prices,  rates,  fares,  tolls,  charges,  or  other  com- 
pensation, for  each  and  every  service  rendered,  or  to  be 
rendered  by  it,  to  any  person  or  corporation,  or  to  any 
other  public  service  company  with  whom  it  interchanges 
facilities  or  services." 

"(b).  To  employ  in  the  conduct  and  management  of  its 
business,  suitable  and  reasonable  classifications  of  its  serv- 
ice, patrons  and  rates ;  and  such  classifications  may,  in  any 
proper  case,  take  into  account  the  nature  of,  the  use,  and 
quantity  used,  the  time  when  used,  the  purpose  for  which 
used,  the  kind,  bulk,  value,  and  facility  of  handling  com- 
modities, and  any  other  reasonable  consideration." 

and  in  Article  III,  Section  8 — ^"It  shall  be  unlawful  for  any  pub- 
lic service  company — " 

"(a).  To  charge,  demand,  collect  or  receive,  directly  or 
indirectly,  by  any  special  rate,  rebate,  drawback,  abate- 
ment, or  other  device  whatsoever,  from  any  person  or  cor- 
poration, for  any  service  rendered,  or  to  be  rendered,  a 
greater  or  less  compensation  or  sum  than  it  shall  demand, 
charge,  collect,  or  receive  from  any  other  person  or  cor- 
poration for  a  like  and  contemporaneous  service  under 
substantially  similar  circumstances  and  conditions. 
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From  the  above,  it  is  evident  that  the  classification  authorized 
is  not  limited  to  the  methods  of  production,  distribution  and 
operating  costs  of  the  producer,  but  is  authorized  to  be  applied  to 
"the  nature  of,  the  use,  the  quantity  used,  the  time  when  used, 
the  purpose  for  which  used,  etc.";  and  that  the  "classification" 
extends  to  the  customer,  his  uses,  requirements,  et  cetera.  Under 
such  enactment  it  is  proper  and  lawful  for  the  respondent  to 
classify  its  power  customers. 

Examination  of  the  testimony  and  exhibits,  shows  that  among 
the  respondent's  power  customers,  the  complainant  has  the  low- 
est monthly  current  consumption  for  2,  3  or  4  months  of  the  year, 
and  then  for  5. 6  or  7  months  is  the  fifth  highest  consumer  of  cur- 
rent for  power,  and,  that  the  complainant's  total  annual  current 
consumption  has  a  wide  and  irregular  variation,  being  for  the 
years  1909,  1910,  191 1,  1912,  1913,  respectively  226,400;  95,340; 
98,150;  181,000  and  268,700  K.  W.  hours. 

It  has  long  been  recognized  in  the  manufacture  of  electricity 
that  irregularity  in  the  current  demands  of  a  customer  results  in 
the  least  desirable  class  of  business  owing  to  the  necessity  of  mak- 
ing provision  for  furnishing  sufficient  service  at  the  times  of  great- 
est requirements  for  same,  and  then  having  a  greater  or  less  por- 
tion of  the  power  station  equipment  idle  at  other  times,  when  the 
customer  has  no  need  of  the  full  amount  that  provision  has  been 
made  for.  Another  difficult  service  to  maintain  is  where  the  re- 
quirements are  subject  to  sudden  and  recurring  wide  fluctuations. 
In  such  cases  unusual  precautions  and  provisions  are  required  at 
the  generating  station  to  prevent  the  variable  demands  of  one 
customer,  unless  served  from  an  individual  generator,  affecting 
adversely  the  regularity  of  the  voltage  and  current  furnished  to 
all  the  other  customers.  The  evidence  as  to  such  fluctuations  in 
the  current  required  for  the  unloader  of  the  complainant  is 
limited  to  the  statement  of  T.  W.  Thomas,  electrician.  (Page 
156). 

"Last  Tuesday,  the  19th,  I  got  down  to  the  dock  early, 
and  I  observed  the  A.  C.  Ammeter  for  five  hours  steady. 
The  lowest  reading  we  observed  was  32J4  amperes  at  2,300 
volts,  the  highest,  I  just  got  one  peak  of  50  amperes,  two 
peaks  of  49  amperes,  and  the  balance  ran  along  42  am- 
peres." 
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And,  respondent's  exhibit  7,  which  chart  is  without  data  as  to 
the  exact  interval  of  time  covered,  and  from  which  no  definite 
comparisons  can  be  made.  It  does  indicate,  however,  a  consider- 
able and  recurring  fluctuation  in  the  current  requirements  at  the 
ore  dock,  and  as  in  addition,  the  complainant  uses  but  a  small 
amount  of  current  for  two  to  four  months  per  year,  and  then  a 
very  much  larger  quantity  (200  to  406  times  as  much)  during  the 
"season  of  navigation" ;  and  also  with  a  large  variation  in  the  quan- 
tity of  current  required  from  year  to  year,  it  is  the  opinion  of  the 
commissioners  that  a  classification  covering  such  service,  and  the 
service  rendered  to  the  complainant,  is  proper  and  lawful. 

In  considering  the  reasonableness  of  the  rate,  the  complainant 
maintains  that  the  rate  charged,  results  in  it  being  required  to  pay 
a  larger  amount  per  year  for  its  current  than  if  it  were  to  receive 
current  under  Schedule  8 ;  or  were  to  receive  current  from  the 
Erie  Lighting  Company  under  its  Schedule  "D,"  and  fixes  the 
amount  of  excess  charge  at  about  $4,991.00  for  the  year.  This 
is  in  error  owing  to  the  complainant  entirely  ignoring  the  amount 
accruing  under  the  item  of  "Maximum  Demand"  charges  pro^ 
vided  for  in  Schedule  8;  and  in  connection  with  other  evidence 
tends  to  indicate  a  question  whether  the  complainant  clearly 
understands  the  terms  and  conditions  of  Schedule  8  and  their 
application.  The  respondent  states  that  under  Schedule  8  the 
annual  charge  would  be  approximately  $6,584.88,  and  in  Exhibit 
"E"  of  its  answer  gives  an  estimated  "Maximum  Demand,"  but 
neither  party  ever  had  any  data  therefor.  An  examination  of 
complainant's  Exhibit  "C" — being  a  list  of  a  large  number  of 
respondent's  power  customers  receiving  current  under  Schedule 
8 — ^shows  that  a  customer's  total  monthly  consumption  divided 
into  his  total  monthly  payment  for  any  one  month  gives  "an  aver- 
age monthly  rate"  materially  different  from  his  average  monthly 
rate  (thus  figured)  for  other  months ;  the  variation  in  such  "aver- 
age monthly  rate"  being  material  and  ranging  in  cases  from  2.2 
to  2.71  cents  per  K.  W.  hour;  and,  inasmuch  as  the  energy  charge 
is  uniform  each  month,  is  due  entirely  to  variation  in  the  "Maxi- 
mum Demand"  and  the  charges  therefor.  Further  examination 
of  complainant's  Exhibit  "C""  indicates  that  some  of  the  respond- 
ent's power  customers  receiving  service  under  Schedule  8  are 
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paying  a  higher  average  rate  per  K.  W.  hour,  and  others  a  lower 
average  rate  than  is  complainant;  and  that  the  average  rate  is 
different  for  each  customer  served  under  Schedule  8,  depending 
upon  the  consumption  and  a  monthly  variable, — ^the  customer's 
maximum  demand.  From  this  it  is  evident  that  definite  data  of 
the  maximum  demand  must  be  secured  before  any  proper  com- 
parison of  charges  under  Schedule  8  can  be  made.  Assuming  the 
respondent's  estimated  "Maximtun  Demand"  to  be  approximately 
correct,  the  average  resulting  rate  per  K.  W.  hour  for  current 
furnished  the  complainant  under  Schedule  9  is  somewhat  greater 
than  it  would  be  under  Schedule  8. 

As  the  average  rate  per  K.  W.  hour  to  power  customers  served 
under  Schedule  8  varies  for  each  customer  monthly,  and  varies 
also  as  between  different  customers ;  and  as  the  average  rate  for 
the  complainant  under  Schedule  9  is  not  considered  unreasonably 
higher  than  it  would  be  under  Schedule  8;  and  as  the  respondent 
is  considered  entitled  to  a  separate  classification  for  the  service 
rendered  to  the  complainant,  it  is  the  opinion  of  the  Commission 
after  consideration  of  all  the  circtunstances,  that  the  rates  named 
in  the  respondent's  Schedule  9  of  its  "Classification,  Schedule  of 
Rates,  etc.,"  are  not  unjust,  unreasonable  nor  unlawful,  and  it 
accordingly  directs  that  the  complaint  be  dismissed. 

APPENDIX  I. 


Erie  County  Ewctric  Company  Schedule  8. 

Power  Rate. 

Wholesale  Raw  Current  Service. 
For  not  less  than  7}^  Horse  Power. 

Schedule  of  rates  for  power  by  alternating  3  phase,  60  cycle, 
2,300  volts  or  over.  Raw  current,  when  customer  provides  trans- 
former, or  takes  current  at  2,300  volts,  or  over. 

MAXIMUM  DEMAND.'-^i.oo  per  Kilo  Watt  per  month. 
Energy  Charge : — 

For  all  over  250,000  K.  W.  Hrs.  per  mo.  at  .0085c.  per  K.  W.  Hr. 
For  160,000  K.  W.  Hrs.  per  mo.  at  .009  c.  per  K.  W.  Hr. 
For  80,000  K.  W.  Hrs.  per  mo.  at  .0096c.   perK.W.  Hr. 
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For  40/xx>  K.  W.  Hrs.  per  mo.  at  .0099c.   pcrK.  W.  Hr. 

For   20,000  K.  W.  Hrs.  per  mo.  at  .0105c.   perK.  W.  Hr. 

For    10,000  K.  W.  Hrs.  per  mo.  at  .01  i2Sc.  per  K.  W.  Hr. 

For     5,000  K.  W.  Hrs.  per  mo.  at  .012  c.   per  K.  W.  Hr. 

For     3,000  K.  W.  Hrs.  per  mo.  at  .015  c.   per  K.  W.  Hr. 

For     2,000  K.  W.  Hrs.  per  mo.  at  .018  c.   per  K.  W.  Hr. 

For     i,oooK.  W.  Hrs.permo.  at.0225c.   perK.  W.  Hr. 

For  less  than  1,000  K.  W.  Hrs.  per  mo.  at  .03    c.   per  K.  W.  Hr. 

(All  kilowatt  hours  consumed  between  each  range  to  be  charged 

at  next  lowest  rate.) 

Maximum  Demand. — On  15  kilowatt  installation  or  over,  the 
demand  shall  be  measured  by  a  Maximum  Demand  Meter  indi- 
cating for  each  separate  service  taken  as  a  unit  the  monthly  maxi- 
mum demand ;  but,  the  aggregate  quantity  of  current  used  of  such 
separate  services  (where  there  are  separate  services)  shall  be 
charged  at  the  lowest  rate  for  energy  charge  resulting  from  addi- 
tion of  all  such  separate  services. 
Minimum  Monthly  Charge,— $15.00. 

Discount. — Less  5  per  cent,  for  payment  on  or  before  loth  day 
of  each  month. 

Motors. — ^All  alternating  Current  Motors  larger  than  40  H.  P. 
in  capacity  shall  be  Synchronous  Motors. 

Transformers. — ^The  company  will  provide  transformers  for 
Wholesale  Raw  Current  Customers  for  a  rental  of  10  per  cent. 
per  year  of  cost  of  transformers,  to  be  paid  in  monthly  install- 
ments. The  company  reserves  the  right  to  specify  the  size  of 
transformers  to  be  used  on  rental  basis. 


APPENDIX  n. 
Ewe  County  Electric  Company         Schedule  9. 
Power  Rofte.  Season  of  Navigation  Service. 

Schedule  of  Rate  for  power  by  alternating,  3  phase,  60  cycle, 
2,300  Volt,  or  over.  Raw  Current,  when  customer  provides  trans- 
former or  takes  current  direct  without  transformer,  and  uses  the 
current  at  irregular  intervals  during  the  season  of  navigation,  and 
occasionally  before  and  after  navigation,  if  required. 

For  first  . .  100,000  K.  W.  Hrs.  per  season  @  4c.  per  K.  W.  Hr. 

For  next  .     40,000  K.  W.  Hrs.  per  season  @  3c.  per  K.  W.  Hr. 

For  all  over  140,000  K.  W.  Hrs.  per  season  @  2c.  per  K.  W.  Hr. 

Minimum  Season  Charge, — $4,000.00. 

Discount. — None. 
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APPENDIX  III. 
Erie  Lighting  Company  Schedule  D. 

High  Tension  or  Wholesale  Power  Rate. 

Available  for  all  consumers  using  the  company's  2,200  volt,  3 
phase,  service  for  power  purposes.  Consumers  having  a  con- 
nected load  of  at  least  fifty  (50)  horsepower  may  supply  them- 
slves  with  light  from  this  power  service  to  an  extent  not  exceed- 
ing 20  per  cent,  of  the  total  connected  load. 

RATE. 

Demand  Charge  $1.00  per  K.  W.,  Maximum  demand  per  month. 
Energy  charge  as  follows : 

For   250,000  K.  W.  Hrs.  per  mo.  or  more  $.0085   per  K.  W.  Hr. 

For    160,000  K.  W.  Hrs.  per  mo.  .009     per  K.  W.  Hr. 

For     80,000  K.  W.  Hrs.  per  mo.  .0096   per  K.  W.  Hr. 

For     40,000  K.  W.  Hrs.  per  mo.  .0099   perK.  W.  Hr. 

For      20,000  K.  W.  Hrs.  per  mo.  ,0105   per  K.  W.  Hr. 

For      10,000  K.  W.  Hrs.  per  mo.  .01 125  per  K.  W.  Hr. 

For        5,000  K.  W.  Hrs.  per  mo.  .012     per  K.  W.  Hr. 

For       3,000  K,  W.  Hrs.  per  mo.  .015     perK.  W.  Hr. 

For       2,000  K.  W.  Hrs.  per  mo.  .018     per  K.  W.  Hr. 

For        i,oooK.  W.  Hrs.  permo.  .0225   perK.  W.  Hr. 

For  less  than  1,000  K.  W.  Hrs.  per  mo.  .03       per  K.  W.  Hr. 
Prompt  payment  discount,  5  per  cent. 

Maximum  Demand. 

By  maximum  demand  is  meant  the  largest  amount  of  power 
used  for  a  period  of  five  minutes  during  the  month.  TTiis  is 
determined  or  measured  by  a  maximum  demand  meter  or  meters. 
On  installations  of  15  KW  or  less,  the  maximum  demand  will  be 
taken  as  75  per  cent,  of  the  transformer  capacity. 

Minimum  monthly  charge  under  this  schedule  is  $15,00. 

Transformers. 

The  consiuner  may  provide  his  own  transformers  or  the  com- 
pany will  provide  and  maintain  transformers  under  this  schedule 
at  a  rental  charge  of  10  per  cent,  per  year  of  the  cost  of  the 
transformer,  payable  in  monthly  installments.  The  company  re- 
serves the  right  to  specify  the  size  of  transformers  to  be  used. 


Digitized  by  CjOOQ  IC 


I9I4  CORPORATION  REPORTER.  an 

ORDER. 

This  case  being  at  issue  upon  ccxnplaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Conmiission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

Now,  to  wit:  August  i8,  1914,  ii  is  ordered,  That  the  com- 
plaint in  this  proceeding  be,  and  it  is  hereby  dismissed. 

By  the  Commission, 
Frank  M.  Wauace,  Acting  Chairman. 
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COUNTY  COURT  OPINIONS. 

Goodyear  Raincoat  Company  v.  Broudy. 

Right  to  use  of  corporate  name — Sifnilarity — Confusion  in  the 
mind  of  the  public — Remedy, 

The  Goodyear  Raincoat  Company  was  incorporated  in  Pennsylvania  in 
1908,  and  has  since  been  engaged  in  the  sale  of  waterproof  garments  at 
retail.  In  March,  1913,  the  manager  of  the  company  severed  his  connec- 
tion with  it  and  a  month  later  entered  into  the  same  business  for  himself 
under  the  names,  "The  Goodyear  Rainproof  Company,"  and  "The  Good- 
year Waterproof  Company."  His  advertising  cards  and  street  signs  are  so 
similar  to  those  of  the  complainant  as  to  deceive  an  ordinary  person. 

Held:  The  complainant,  having  been  duly  incorporated  in  this  State, 
has  the  right  to  the  use  of  its  name  as  a  part  of  its  corporate  entity,  and 
an  injunction  will  issue  to  restrain  the  use,  in  this  State,  of  the  same  name 
or  a  name  so  similar  as  to  produce  confusion  in  the  public  mind. 

Bill  for  injunction.  No.  1720,  July  Term,  191 3.  C.  P.  Alle- 
gheny County. 

C  H.  Sachs,  for  plaintiff. 

L,  S.  Levin,  for  defendant. 

SWEARINGEN,  J. 

In  this  proceeding  the  complainant,  a  corporation,  sought  to 
/lave  the  defendant,  an  individual,  restrained  from  using  the  name 
under  which  he  has  been  conducting  his  business,  upon  the 
grounds,  that  the  defendant  has  no  right  to  use  a  name  similar  to 
its  name,  that  he  has  been  seeking  by  false  representations  to  gain 
an  unfair  advantage  over  it,  and  that  his  conduct  has  produced 
and  will  produce  confusion  in  the  minds  of  the  public  and  in  the 
transaction  of  its  business,  to  its  irreparable  loss. 

From  the  evidence  we  find  the  following: 

Findings  of  Fact. 

I.  The  Goodyear  Raincoat  Company,  the  complainant,  is  a 
corporation  duly  organized  and  existing  under  the  laws  of  the 
Commonwealth  of  Pennsylvania.  Its  charter  was  duly  granted 
by  the  lawful  authorities  of  said  Commonwealth,  on  March  26, 
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1908,  and  the  same  is  of  record  in  the  recorder's  office  of  Alle- 
gheny County,  Pennsylvania,  in  Charter  Book  Vol.  43,  page  504. 
It  was  organized  for  the  purpose  of  conducting  a  retail  merchan- 
dise business  in  the  buying  and  selling  of  waterproof  garments  in 
Pittsburgh,  Pennsylvania.  Its  place  of  business  is  in  said  city, 
where  it  has  two  stores,  one  of  which  is  located  at  No.  325  Fifth 
avenue,  and  the  other  at  No.  432  Wood  street,  and  at  said  loca- 
tions it  is  and  has  been  conducting  its  business  under  its  corporate 
name,  Goodyear  Raincoat  Company. 

2.  For  some  time  prior  to  said  incorporation,  some  of  the  per- 
sons who  are  stockholders  in  said  corporation  were  engaged  as  a 
partnership  in  the  same  business  and  under  the  same  name,  and 
the  complainant  and  its  predecessors  had  advertised  said  name  and 
established  a  valuable  business  in  buying  and  selling  raincoats 
and  waterproof  garments. 

3.  Moses  W.  Broudy,  the  defendant,  was  in  the  employ  of  the 
complainant  as  manager  of  one  of  its  said  stores  in  Pittsburgh 
for  a  period  of  about  three  years,  prior  to  March  i,  191 3,  at 
which  time  their  relations  was  severed.  About  April  i,  1913,  he 
engaged  in  buying  and  selling  raincoats  and  waterproof  garments, 
and  for  that  purpose  he  opened  a  store  at  604  Liberty  avenue,  in 
said  City  of  Pittsburgh,  where  he  has  since  been  conducting  sub- 
stantially the  same  business  as  that  of  the  complainant,  some- 
times under  the  name,  "Goodyear  Rainproof  Company,"  and 
sometimes  under  the  name,  "Goodyear  Waterproof  Company." 
Prior  to  April  i,  1913,  he  had  never  engaged  in  such  business  on 
his  own  account  in  the  State  of  Pennsylvania. 

According  to  the  evidence,  there  is  no  rubber  in  the  raincoats 
sold  by  either  the  complainant  or  the  defendant. 

4.  The  defendant  placed  a  large  electrically  illuminated  sign 
over  the  front  entrance  of  his  said  store,  which  reads,  "Goodyear 
Raincoats."  In  the  word  "Goodyear,"  the  letters  "G"  and  "R" 
are  much  larger  than  the  other  letters,  and  this  is  the  style  which 
the  complainant  had  been  using  for  a  long  time  prior  thereto  and 
of  which  the  defendant  had  knowledge.  The  only  portion  of  the 
complainant's  corporate  name,  which  is  omitted  from  this  sign  of 
the  defendant,  is  the  word  "Company." 

5.  The  defendant  printed  and  issued  cards  to  the  public  an- 
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nouncing  his  business  and  the  location  thereof.  There  are  very 
slight  differences  between  these  cards  and  those  used  by  the  com- 
plainant. An  inspection  of  them  discloses  that  they  are  so  similar 
as  to  deceive  the  ordinary  person.  No  one,  unless  he  looks  with 
extreme  care,  would  discover  that  the  cards  of  the  defendant  were 
not  the  cards  of  the  complainant.  There  is  no  doubt  that  the 
former  were  copied  from  the  latter.  This  was  evidently  done  in 
such  a  manner  as  to  lead  the  public  to  believe  the  cards  were 
issued  by  the  same  party.  From  his  position  as  manager  of  one 
of  the  stores  of  the  complainant,  the  defendant  necessarily  knew 
the  form  of  advertising  cards  used  by  the  complainant. 

6.  The  conduct  of  the  defendant,  as  disclosed  by  the  evidence, 
has  produced  confusion  in  the  minds  of  people  who  have  dealings 
with  the  complainant.  At  least  one  person,  who  desired  to  go  to 
the  complainant's  store,  inadvertently  found  his  way  into  the  de- 
fendant's store,  and  made  a  purchase.  He  was  misled  by  the 
sign  over  the  door.  While  making  a  purchase,  a  clerk  in  the  em- 
ploy of  the  defendant  falsely  represented  to  him  that  his  niece 
was  working  in  the  factory,  when  she  was  in  fact  employed  by 
the  complainant  as  cashier. 

7.  In  at  least  one  instance  a  bill  for  services  rendered  to  the 
complainant  was  addressed  to  the  defendant's  store,  and  was 
there  opened  by  his  bookkeeper.  The  letter  was  marked  "Opened 
by  mistake,"  and  returned,  and  it  finally  reached  the  complainant. 
The  person  who  missent  this  bill  was  confused  by  the  names  of 
the  complainant  and  the  defendant  in  the  telephone  directory. 

8.  Prior  to  the  filing  of  this  bill,  the  complainant  served  notice 
upon  the  defendant  to  discontinue  doing  business  under  the 
names,  "Goodyear  Rainproof  Company"  and  "Goodyear  Water- 
proof Company,"  which  notice  he  has  disregarded. 

From  the  foregoing,  we  reach  the  folbwing: 
Conclusions  of  Law. 

First.  This  is  not  a  case  of  a  trade  mark  attached  to  an  article 
of  commerce  or  of  manufacture.  It  is  a  case  involving  the  right 
to  use  a  name.  The  complainant,  having  been  duly  incorporated 
under  the  name  of  "Goodyear  Raincoat  Company,"  it  has  the 
right  to  the  use  of  that  name  as  a  part  of  its  corporate  entity,  and 
the  defendant  has  no  right  to  use  the  same  name,  or  a  name  so 
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similar  as  to  produce  confusion  in  the  public  mind.  The  adoption 
by  the  defendant  of  the  name,  "Goodyear  Rainproof  Company," 
and  of  the  name,  "Goodyear  Waterproof  Company,"  is  an  unlaw- 
ful intereference  with  the  rights  of  the  complainant. 

Amer.  Clay  Mfg.  Co.  v.  Amer.  Clay  Mfg.  Co.,  198  Pa.,  189. 

Second.  The  effect  of  the  conduct  of  the  defendant,  as  dis- 
closed in  the  findings  of  fact,  is  to  induce  the  public  to  believe  that 
his  business  is  connected  with  that  of  the  complainant,  and  the 
natural  and  probable  result  will  be  irreparable  injury  to  the  com- 
plainant. 

Third.  The  intent  of  the  defendant  in  adopting  the  names,  which 
he  has,  in  advertising  his  business,  as  he  has,  and  in  the  conduct  of 
his  business,  as  shown,  was  to  thereby  secure  to  himself  an*  unfair 
and  a  fraudulent  share  of  the  complainant's  business. 

Fourth.  By  reason  of  the  said  wrongful  acts  of  the  defendant, 
the  injury  which  the  complainant  has  suffered  and  will  suffer  is 
irreparable,  and  for  the  same  it  has  no  adequate  remedy  at  law. 

Fifth.  An  injunction  should  issue,  restraining  the  defendant 
f  rmn  doing  business  under  the  names,  "Goodyear  Rainproof  Com- 
pany," and  "Goodyear  Waterproof  Company,"  within  the  State 
of  Pennsylvania,  restraining  him,  his  agents  and  employees  from 
representing  that  his  store  at  No.  604  Liberty  avenue  is  identified 
with  the  complainant,  and  requiring  him  to  remove  the  signs, 
"Goodyear  Raincoats,"  from  his  store  at  604  Liberty  avenue  and 
f  rcMn  any  other  store  which  he  may  occupy  in  Pennsylvania. 

Sixth.  The  costs  of  this  proceeding  should  be  paid  by  the  de- 
fendant. 

Unless  exceptions  are  filed  within  the  time  prescribed  by  th^ 
Rules  in  Equity,  let  a  decree  be  drawn  in  accordance  with  the 
Findings  of  Fact  and  Conclusions  of  Law  and  submitted,  as  pro- 
vided in  said  rules. 
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McDowell  v.  North  Side  Bridge  Co. 
Coupons — Action  to  recover  on — Presumption  of  payment. 

Plaintiffs  decedent  was  the  owner  of  coopons  of  the  defendant  company 
which  represented  interest  on  bonds  issued  in  1884.  Some  of  the  coupons 
are  twenty-eight  years  overdue.  During  eighteen  years  prior  to  the  death 
of  the  decedent  he  made  no  demand  for  payment,  and  no  demand  was 
made  by  his  executrix  until  about  ten  years  after  his  death. 

Held:  The  presumption  of  payment  of  these  coupons  can  only  be  over- 
come by  clear  and  convincing  proof.  The  evidence  in  this  case  does  not 
furnish  such  proof. 

On  motion  for  a  new  trial.    C.  P.  Allegheny  County.    No.  338, 

July  Term,  191 3.    Docket  B. 

James  M.  Clark,  for  plaintiff. 

Reed,  Smith,  Shaw  &  Beat,  and  W.  M.  Robinson,  for  defend- 
ant. 

Brown,  J. 

Mrs.  McDowell,  widow  of  N.  M.  McDowell,  deceased, 
and  executrix  of  his  last  will,  brought  this  action  against 
the  North  Side  Bridge  Company  to  recover  $7,500  with  interest 
from  January  i,  1885 — represented  by  coupons  ($7,500).  These 
coupons  are  the  coupons  referred  to  in  McDowell's  Appeal,  de- 
cided by  the  Supreme  Court  in  1889,  123  Pa.  St.  R.  381. 

On  July  I,  1884,  the  bridge  comt)any  issued  bonds  to  the 
amount  of  $250,000,  payable  in  thirty  years,  with  interest  coupons 
payable  semi-annually  at  the  rate  of  six  per  cent,  per  annum. 
The  first  ($7,500)  interest  coupons,  attached  to  the  bonds,  fell 
due  January  i,  1885. 

These  bonds,  with  stock  issued  by  the  company,  formed  the  con- 
sideration passing  from  the  company  to  N.  M.  McDowell  for  the 
bridge  to  be  constructed  by  him. 

McDowell's  right  to  the  bonds  and  stock  was  assigned  by  him 
to  A.  A.  Hutchinson,  who  had  agreed  to  finance  the  cost  of  the 
bridge  work ;  and  thereafter,  on  completion  of  the  bridge  work, 
he  and  McDowell  were  to  divide  the  profits. 

The  bridge  was  completed  January  i,  1885.  Preceding  its  com- 
pletion, Hutchinson,  after  advancing  a  portion  of  the  money,  de- 
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faulted  for  several  months.  Growing  out  of  this  failure  of 
Hutchinson  to  advance  the  money  promptly  as  required  on  the 
bridge  work,  McDowell,  in  the  latter  part  of  1886,  filed  a  bill  in 
equity  against  Hutchinson  and  the  bridge  company  to  secure  an 
equitable  settlement  of  the  dispute  between  himself  and  Hutchin- 
son, 123  Pa.  381.  In  the  trial  of  this  action  McDowell,  on  April 
29,  1887,  testified : 

"Q.  About  the  payment  of  these  coupons,  state  whether  or  not 
it  was  a  necessity  that  an  arrangement  should  be  made  for  pro- 
tecting these  coupons,  in  order  to  effect  the  sale  of  these  bcMids? 

A.  We  had  to  guarantee  the  payment  of  the  coupons ;  every- 
body that  bought  these  bonds  knew  the  bridge  company  could 
not  pay  them.  We  had  to  assure  them  they  would  be  paid.  The 
bridge  company  were  compelled  to  advance  the  bonds  in  order 
that  they  might  be  negotiated,  advance  them  before  they  were 
really  due ;  and  that  was  one  of  the  reasons  why  the  contractors 
were  under  an  obligation  to  protect  the  first  maturing  coupons, 
being  advanced  for  the  accommodation  of  the  contractors;  Mr. 
Hutchinson  not  having  provided  money  to  enable  the  bridge  to 
be  completed  within  the  amount  of  these  bonds  and  stocks. 

Q.  State  what  right  of  action  you  have,  if  any,  against  the 
bridge  company  for  these  coupons. 

A.  I  don't  consider  I  have  any.  When  this  matter  is  settled 
and  I  am  able  to  do  it,  I  will  turn  them  over  to  them. 

Q.  For  the  reason  already  stated? 

A.  Yes,  sir." 

McDowell  died  June  18,  1903 — more  than  eighteen  years  after 
these  coupons  fell  due.  His  will,  dated  May  13,  1890,  appointing 
his  wife  as  executrix,  was  not  probated  until  April  22,  1913 — 
almost  ten  years  after  his  death. 

From  January  i,  1885,  to  February  23,  1913, — a  period  of  more 
than  twenty-eight  years  after  the  coupons  fell  due — no  demand 
was  made  for  payment;  and  then,  for  the  first  time,  Mrs.  Mc- 
Dowell as  executrix  demanded  payment,  and  thereafter  brought 
this  action. 

There  is  not  a  shadow  of  testimony  that  in  all  the  eighteen  and 
a  half  years  preceding  his  death  McDowell  claimed  that  the 
bridge  company  owed  the  amount  of  these  coupons  to  him. 
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The  strong  presumption  of  payment  of  the  coupons — after  the 
lapse  of  more  than  twenty-eight  years— <:annot  be  swept  aside 
except,  as  the  Supreme  Court  has  said,  by  "satisfactory  and  con- 
vincing" testimony.  As  no  testimony  of  such  strength  and  meas- 
ure appears  in  this  case,  the  presumption  of  payment  stands  as  a 
bar  to  plaintiff's  right  to  recovery.  In  addition  to  this  presump- 
tion, we  have  McDowell's  testimony,  above  quoted,  that  he  had 
no  right  of  action  against  the  bridge  company.  Having  no  right 
of  action  himself,  his  widow  and  executrix  has  none. 

The  verdict  for  defendant  was  properly  directed. 

New  trial  refused. 

National  Freight  Bureau  v.  Deppen  Brewing  Co. 

Practice — Proof  of  corporate  existence — Collateral  attack. 

The  defendant,  at  the  time  of  maldng  a  contract  with  the  plaintiff,  rec- 
ognized it  as  a  corporation  and  dealt  with  it  as  such.  In  a  suit  brought 
upon  the  contract  the  defendant  pleaded  non-assumpsit  and  went  to  trial 
without  denying  the  corporate  existence  of  the  plaintiff.  Defendant  asked 
the  court  to  charge  that,  since  the  plaintiff  had  not  shown  its  incorporation, 
verdict  should  be  for  the  defendant,  and,  upon  refusal  of  the  point,  asked 
for  a  new  trial  and  for  judgment  n.  o.  v. 

Held:  (i)  The  defendant  is  estopped  from  denying  the  corporate  exist- 
ence of  the  plaintiff. 

(2)  Having  pleaded  to  the  merits  and  haring  failed  to  deny  the  plain- 
tiff's corporate  existence  in  a  plea  in  abatement,  the  defendant  cannot  at- 
tack it  collaterally;  and  refusal  to  charge  as  requested  is  not  ground  for 
granting  a  new  trial.  Pleading  to  the  merits  admits  the  plaintiff's  capacity 
to  sue. 

Dissolution — Purchase  of  entire  stock  by  one  person. 

The  purchase  by  one  person  of  all  the  shares  of  stock  of  a  corporation 
does  not  effect  a  dissolution  of  the  corporation. 

Assumpsit.  Rule  for  new  trial  and  for  judgment  n.  o.  v.  C.  P. 
Berks  County.    No.  58,  Sept.  Term,  191 1. 

JS.  H.  Deysher,  for  defendant  and  rules. 

IV.  K.  Stevens,  for  plaintiflF.  ' 

Opinion  by  Wagner,  J.,  August  10,  1914. 

Plaintiff  brought  suit  against  defendant  for  the  recovery  of 


Digitized  by  CjOOQ  IC 


I9I4  CORPORATION  REPORTER.  aig 

$222.50,  with  interest,  $46.72,  making  a  total  of  $269.22.  The 
claim  is  founded  upon  a  written  contract  executed  in  duplicate  by 
the  parties  on  January  26,  1913,  each  party  retaining  one  of  the 
duplicates.    The  jury  found  a  verdict  in  favor  of  the  plaintiff. 

The  agreement  upon  its  face  states  that  the  National  Freight 
Bureau  was  incorporated  in  1908,  and  that  it  has  a  capital  of 
$50,000,  fully  paid.  Indeed  it  was  not  seriously  contended  at  the 
time  of  the  trial  that  when  the  contract  was  made,  it,  the  Na- 
tional Freight  Bureau,  was  not  a  corporation.  It  was  only  in 
the  submission  of  defendant's  first  point  that  the  question  was 
really  raised,  wherein  the  court  was  asked  to  instruct  the  jury 
that :  ''The  plaintiff  having  failed  to  show  its  incorporation  by 
competent  evidence,  cannot  recover  in  this  action,  and  the  ver- 
dict must  be  for  the  defendant."  The  defendant  claimed  that 
the  only  competent  evklence  of  plaintiff's  incorporation  was  its 
certificate.  The  evidence  shows  that  at  the  time  of  the  negotia- 
tions between  the  parties,  defendant  recognized  plaintiff  as  a  cor- 
poration and  dealt  with  it  as  such.  The  change  of  method  of 
payment  endorsed  on  the  back  of  the  duplicates  is  signed  by  the 
National  Freight  Bureau  with  £.  N.  Getzler  as  treasurer.  If  de- 
fendent  made  a  contract  with  plaintiff  as  a  corporation,  and  re- 
ceived the  fruits  thereof,  it  is  estopped  from  denying  its  cor- 
porate existence.  In  10  Cyc.  245,  we  have  this  principle :  "When- 
ever a  private  person  enters  into  a  contract  with  a  body  purport- 
ing to  be  a  corporation,  in  which  contract  the  body  is  described 
by  the  corporate  name  which  it  has  assumed,  such  private  person 
solemnly  admits  the  existence  of  the  corporation  for  the  purposes 
of  the  suit  brought  to  enforce  the  obligation,  and  in  such  an  ac- 
tion will  not  be  permitted  to  plead  nul  tiel  corporation  or  other- 
wise to  deny  the  corporate  existence  of  plaintiff.'  Neither  was 
the  corporate  existence  of  the  plaintiff  put  in  issue  by  the  plead- 
ings. "In  every  suit  or  judicial  proceeding,  in  this  Common- 
wealth, to  which  a  corporation  is  a  party,  the  existence  of  such 
incorporation  shall  be  taken  to  be  admitted,  unless  it  is  put  in 
issue  by  the  pleadings."  Act  of  June  24,  A.  D.  1885,  P-  L.  149. 
It  was  therefore  not  necessary  for  plaintiff  to  prove  its  corporate 
existence  by  its  certificate  of  incorporation. 

The  question  really  contended  for  by  the  defendant  during  the 
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trial  was  that  the  plaintiff  was  dissolved  after  it  had  entered  into 
this  contract,  and  consequently  was  not  in  a  position  to  recover. 
This  is  made  the  basis  of  defendant's  second  and  third  points. 
The  plea  in  this  case  was  one  of  non-assumpsit,  that  is,  one  to 
the  merits  of  the  case.  This  collateral  issue  therefore  could  not 
be  raised  at  the  time  of  the  trial.  In  Lehigh  Bridge  Company 
V.  Lehigh  Coal  and  Navigation  Company,  4  Rawle's  Rep.  8,  on 
page  24,  we  have:  "It  was  held,  in  First  Parish,  in  Sutton  v.  Cole, 
3  Pickering  245,  that  the  existence  of  a  corporation  plaintiff 
is  to  be  brought  in  question  only  by  plea  in  abatement ;  and  the 
same  view  seems  to  have  been  taken  by  a  majority  of  the  judges 
in  Monumoi  v.  Rogers,  i  Mass.  R.  159.  Certainly  the  matter 
must  be  put  in  issue  by  such  a  plea,  or  at  least  one  which  denies 
the  whole  declaration ;  for  pleading  ever  specially  to  the  merits, 
as  was  done  here,  clearly  admits  the  plaintiff's  capacity  to  sue." 
Also  in  Bridge  Co.  v.  Traction  Co.,  ig6  Pa.  St.  25,  page  29 :  "It 
is  settled  beyond  all  question  in  this  state  that  the  existence  of  a 
corporation  or  its  right  to  exercise  its  corporate  franchises  cannot 
be  inquired  into  or  attacked  collaterally ;  Irvine  v.  Lumberman's 
Bank,  2  W.  &  S.  190;  Cochran  v.  Arnold,  58  Pa.  399."  Even  if 
the  question  of  plaintiff's  corporate  existence  could  be  raised  as 
attempted  by  defendant,  the  evidence  was  not  sufficient  to  estab- 
lish the  fact  of  dissolution  at  the  time  of  the  suit.  Edwin  N. 
Getzler,  treasurer  of  the  corporation,  in  the  beginning  of  his  testi- 
mony, stated  that  plaintiff  was  no  longer  in  existence  as  a  corpora- 
tion. That  it  was  dissolved.  When,  later  on,  he  was  asked  (N. 
of  T.,  p.  II),  what  he  meant  by  the  statement  that  the  company 
was  dissolved,  he  stated  that  on  October  7th,  when  he  got  the 
balance  of  the  shares  of  stock,  and  then  had  the  whole  of  the  stock 
in  his  own  hands,  that  he  then  started  a  new  set  of  books,  and 
made  an  application  to  an  attorney  for  dissolution ;  but  that  he 
presumed  that  as  he  owned  all  the  stock,  nothing  else  was  neces- 
sary, and  that  that  was  the  reason  why  he  used  the  word  dissolu- 
tion. The  fact  that  he  acquired  the  entire  stock  did  not  dissolve 
the  company.  In  Bridge  Co.  v.  Traction  Co.,  supra,  it  is  stated, 
on  page  28 :  "It  is  well  settled  that  all  the  shares  in  a  corporation 
may  be  held  by  a  single  person,  and  yet  the  corporation  continue 
to  exist."    Also  in  R.  Bridge  Co.  v.  P.  &  W.  E.  Ry.  Co.,  230  Pa. 
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St.  289,  page  293,  Mr.  Justice  Moschzisker,  in  referring  to  Bridge 
Co.  y.  Traction  Co.,  just  cited,  says :  '"We  ruled  this  defense  to 
be  insufficient  and  said  that  the  purchase  of  the  stock  of  the 
bridge  company  did  not  dissolve  that  corporation  or  vest  the 
ownership  of  the  bridge  structure  in  the  city.*'  See  also  Goetz's 
Est.,  236  Pa.  St.  630,  635. 

The  only  other  question  then  is  whether  the  verdict  is  against 
the  weight  of  the  evidence.  The  witnesses  called  as  bearing  upon 
the  terms  of  the  contract  were  Edwin  N.  Getzler,  treasurer  of 
plaintiff,  and  James  P.  Mahoney,  treasurer  of  the  defendant,  and 
James  Taylor,  a  stockhcdder  and  director  of  the  Deppen  Brewing 
Company,  all  interested  parties.  Getzler  testified  that  the  con- 
tract was  evidenced  by  the  written  agreement,  which  was  executed 
in  duplicate.  That  there  was  an  agreement  for  payment  at  vari- 
ance with  that  shown  on  the  face  of  the  contract,  is  admitted  by 
both  parties.  The  plaintiff  claims  that  the  agreement  as  to  change 
of  method  of  payment  was  as  expressed  by  the  written  part  con- 
tained upon  the  back  of  each  of  these  duplicate  agreements.  This 
endorsement  clearly  supports  the  contention  of  the  plaintiff,  that 
is,  that  when  the  first  audit  was  returned,  if  the  overcharges 
shown  exceeded  the  fee  charge  of  $100  that  then  only  should  the 
subscriber  pay,  and  if  it  is  shown  that  the  overcharges  were  less 
than  $100,  that  then  the  subscriber  should  pay  only  an  amount 
equal  to  the  overcharges  refunded.  The  defendant  claimed  that 
the  contract  as  to  payment  was  that  in  no  instance  was  it  liable 
for  payment  of  any  sum  except  as  jt  was  first  collected  from  the 
railroad  companies.  We  have  then  the  oath  of  the  treasurer  of 
the  plaintiff  company  and  the  written  agreement  to  support  plain- 
tiff's contention,  as  against  the  oaths  of  two  representatives  of  the 
defendant  in  support  of  its  claim  as  to  what  the  agreement  was  as 
to  payment.  Under  these  circumstances  we  cannot  say  that  the 
jury  in  believing  the  written  endorsement  on  these  duplicate  agree- 
ments, supported  by  the  oath  of  the  treasurer  of  the  plaintiff,  to 
be  the  contract,  as  against  the  oaths  of  two  of  the  officers  of  the 
defendant  company,  decided  against  the  weight  of  the  evidence. 

Defendant  has  also  filed  a  rule  for  judgment  n.  o.  v.  This  is 
based  upon  its  contention  that  there  was  a  dissolution  of  the  plain- 
tiff corporation.    This  we  have  already  considered. 

Rules  for  new  trial  and  for  judgment  n.  o.  v.  are  discharged. 
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Barnd  v.  First  Nationai,  Bank 

Resolution  of  Board  of  Directors— Parol  evidence  to  explain  the 
terms  of. 

Parol  evidence  is  admissible  to  explain  the  meaning  of  words  in  a  reso- 
lution passed  by  a  board  of  directors.  The  recorded  acts  are  not  the  only 
evidence  admissible  in  a  case. 

Motion  for  new  trial.  C.  P.  Schuylkill  County.  No.  225, 
March  Term,  1914. 

H.  O.  Haag  and  /.  W,  Mayer,  for  rule. 
R.  S.  Bashore,  contra. 
Koch,  J.,  July  27,  1914. 

The  reasons  assigned  in  support  of  the  motion  are:  (a)  That 
we  erred  in  our  charge  to  the  jury;  (b)  That  we  erred  in  refus- 
ing the  defendant's  points;  and  (c)  That  we  erred  "in  admitting 
oral  evidence  of  the  minutes  and  transactions  before  the  board 
of  directors." 

The  particulars  in  which  we  are  said  to  have  erred  in  our 
charge  to  the  jury  have  not  been  pointed  out,  and  a  careful  read- 
ing of  the  charge  has  disclosed  to  us  no  observable  error. 

The  evidence  obliged  us  to  submit  the  case  to  the  jury,  and  we 
could  not,  therefore,  affirm  the  defendant's  second  point,  because 
that  would  have  taken  the  case  from  the  jury ;  nor  could  we  affirm 
the  first  point,  because  such  affirmance  would  have  disregarded 
important  testimony  in  the  case;  and  qualifications  of  the  point 
were  not  necessary,  as  we  had  already  charged  the  jury  fully  on 
all  the  matters  stated  in  the  point. 

The  minutes  of  the  board  of  directors,  of  a  meeting  held  on 
the  27th  day  of  N9vember,  1909,  contain  the  following:  "Re- 
solved, that  we  set  aside  of  the  profits  two  hundred  dollars  for 
expense  account,  two  hundred  dollars  for  interest,  one  hundred 
eighty  for  back  pay,  two  hundred  thirty-four  dollars  for  salary 
of  the  directors  for  the  year,  one  hundred  dollars  for  the  salary 
of  the  president,  provided  the  profits  warrant  it." 

We  allowed  oral  evidence  to  be  introduced  to  explain  the  words 
"Two  hundred  dollars  for  expense  account."    It  will  presently 
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appear  that  we  erred  not  in  admitting  such  evidence.  In  this 
case  the  plaintiff  sued  the  defendant  for  eighty-three  dollars  and 
thirty-three  cents  due  to  him  for  salary  as  former  president  of 
the  defendant  bank.  The  claim  was  not  disputed,  but  the  de- 
fendant undertook  to  defeat  the  claim  by  a  set-off  of  one  hundred 
and  ninety-four  dollars  and  sixty-three  cents  and  the  set-off  was 
rooted  in  the  said  "expense  account/'  No  expense  account  was 
produced,  and  the  bank's  own  position  in  the  case  required  more 
information  for  the  jury  than  the  mere  words  of  the  resolution. 
In  the  light  of  the  verdict  of  the  jury,  the  alleged  objectionable 
evidence  shows  that  in  1909  Bamd,  the  plaintiff  in  this  case,  was 
sued  by  one  Jeff  Geist  for  one  hundred  and  one  dollars,  which 
Geist  claimed  under  an  agreement  with  Bamd  for  obtaining  sub- 
scriptions for  one  hundred  and  one  shares  of  the  said  bank's 
capital  stock  during  the  formation  period  of  the  corporation,  and 
that  Geist  won  his  case  and  thereby  put  Bamd  to  a  total  expense 
of  one  hundred  and  ninety-four  dollars  and  sixty-three  cents. 
Thereupon  the  board  of  directors  of  the  bank  concluded  to  reim- 
burse Bamd,  because  his  agreement  with  Geist  was  made  in  the 
interest  of  the  bank  and  not  in  the  interest  of  Bamd  himself, 
and  they  passed  the  foregoing  resolution  the  day  following  the 
rendition  of  the  verdict  against  Bamd. 

Some  weeks  later,  and  after  Bamd  had  paid  the  judgment  and 
costs  in  the  Geist  case,  his  account  in  the  bank  and  his  own  indi- 
vidual deposit  book  were  credited  with  the  amount  thereof,  to 
wit,  one  hundred  and  ninety-four  dollars  and  sixty-three  cents. 
Bamd's  deposit  book  was  balanced  about  a  dozen  times  after  that, 
and  now,  in  this  suit,  the  bank  attempts  to  convert  the  $194.63 
into  a  loan  to  Bamd,  and  to  use  it  as  a  set-off  here,  or,  failing  that 
attempt,  then  prove  that  Bamd  fraudulently  obtained  credit  for 
said  $194.63,  by  representing  to  the  board  of  directors  that  Geist's 
suit  was  brought  against  him  as  president  of  the  bank  and  not 
against  him  individually.  Under  such  circumstances,  the  mysteri- 
ous "Expense  account"  certainly  needed  explanation.  Had  the 
evidence  been  restricted  to  the  admission  of  the  resolution  alone, 
the  real  truth  in  the  case  would  have  been  suppressed. 

The  recorded  acts  of  a  board  of  directors  are  not  the  only 
admissable  evidence  in  a  case.  Unrecorded  acts  are  just  as  ad- 
missable  when  necessary  to  a  clear  understanding  of  the  case. 
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Fisher  v.  South  Williamsport,  i  Superior  Ct.,  386;  Traction 
Co.  V.  Canal  Co.,  Ibid.,  409,  415;  In  re  Annexation  of  Morrell- 
ville,  7  Superior  Ct.,  532,  546;  School  Directors  v.  McBride,  22 
Pa.,  215;  Furniture  Co.,  v.  School  District,  158  Pa.,  35;  Mc- 
Gowan  v.  Steamboat  Co.,  181  Pa.,  55. 

And  now,  July  27,  1914,  the  motion  in  arrest  of  judgment  and 
for  a  new  trial  is  overruled  and  it  is  ordered  that  judgment  be 
entered  in  favor  of  the  plaintiff  on  the  verdict  of  the  jury,  upon 
the  payment  of  the  jury  fee. 

Crane  Raii^soad  Co.  v.  Centrai;  Raiuoad  Co.  of  New  Jersey. 

Industrial  railroads — Common  carriers — Rates — Discrimination — 
Interstate  Commerce  Act — Filing  of  tariffs  and  schedules — 
Constitution  of  Penna.,  Art.  XVII,  Sees,  i  and  j. 

The  plaintiff's  statement  set  forth  that  it  was  incorporated  as  a  rail- 
road under  the  laws  of  Pennsylvania  in  1905,  that  it  operates  a  line  in 
Pennsylvania  connecting  with  the  line  of  the  defendant,  that  it  hauled  cars 
to  and  from  points  of  destination  and  origin  without  as'  well  as  within  this 
State,  that  in  1906  it  filed  its  tariffs  and  schedules  with  the  Interstate  Com- 
merce Commission  charging  therein  a  rate  of  $2.00  per  car,  that  defendant 
in  its  published  tariffs  and  schedules  recognixed  the  said  rate  as  the  rea- 
sonable and  lawful  rate  on  freight  passing  over  plaintiff's  line,  that  be- 
tween Jan.  I,  1907,  and  July  22,  1909,  it  performed  certain  transportation 
services  for  the  defendant  for  which  defendant  has  refused  to  pay,  and 
that  the  said  rate  charged  was  just  and  reasonable. 

The  affidavit  of  defense  set  forth  that  prior  to  plaintiff's  incorporation 
it  was  a  mere  plant  facility  of  the  Crane  Iron  Works,  that  it  was  con- 
structed for  the  purposes  of  the  said  industry,  that  the  plaintiff  had  entered 
into  a  special  contract  providing  for  a  much  lower  rate,  that  plaintiff  is 
not  a  common  carrier,  and  that  plaintiff  is  not  subject  to  the  jurisdiction 
of  the  Interstate  Commerce  Commission. 

Held:  (i)  Upon  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  all  matters  averred  in  the  declaration  and  not  denied  must  be 
taken  as  admitted. 

(2)  The  plaintiff,  having  been  incorporated  as  a  railroad  under  the  laws 
laws  of  Pennsylvania,  is,  under  Art.  XVII,  Sec.  i  of  the  Constitution,  a 
common  carrier. 

(3)  Under  the  decisions  of  the  Supreme  Court  of  the  United  States  the 
plaintiff  is  a  common  carrier  within  the  meaning  of  the  Act  to  Regulate 
Commerce. 
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(4)  The  plaintiff,  in  to  far  as  it  formed  a  link  in  the  through  transpor- 
tation of  goods  from  one  state  to  another,  was  engaged  in  interstate  com- 
merce and  was  subject  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission. 

(5)  The  rates  of  the  plaintiff  filed  with  the  said  Commission  were  the 
only  proper  and  lawful  rates  which  it  might  charge,  and  any  contract  it 
may  have  had  with  the  defendant  providing  for  a  lower  rate  was  illegal 
and  void. 

(6)  As  to  intra-state  shipments,  any  special  contract  between  the  parties 
was  illegal  and  void  under  Art  XVII,  Sec.  3  of  the  Constitution  of  Penn- 
sylvania. 

(7)  The  affidavit  of  defense  was  insufficient 

Rule  for  jtidgment  for  want  of  sufficient  affidavit  of  defense. 
C.  P.  Lehigh  County.    No.  57,  September  Term,  19 13. 

George  W.  Aubrey,  Cyrus  G.  Derr  and  IV.  A.  Glasgow,  Jr.,  for 
plaintiff. 

Frank  Jacobs,  for  defendant. 
Gkoman,  p.  J.,  September  8,  1914. 

This  action  in  assumpsit  was  brought  to  recover  the  sum  of 
$2,176.44,  with  interest  from  September  i,  1909.  The  following 
facts  are  established  by  the  pleadings : 

The  plaintiff,  the  Crane  Railroad  Company,  is  a  corporation  in- 
corporated on  July  28,  1905,  under  the  laws  of  the  State  of  Penn- 
sylvania, and  operates  a  railroad  partly  in  Lehigh  Cotftity,  Pennsyl- 
vania. The  defendant,  the  Central  Railroad  Company  of  New  Jer- 
sey, is  a  corporation  incorporated  under  the  laws  of  the  State  of 
New  Jersey,  and  operates  a  railroad  connecting  with  plaintiffs  road 
in  or  near  the  Borough  of  Catasauqua,  Pennsylvania.  Between 
January  i,  1907,  and  July  22,  1909,  the  plaintiff  performed  cer- 
tain transportation  services  for  the  defendant,  for  which  the  de- 
fendant has  refused  to  pay.  The  plaintiff,  during  the  latter  part 
of  1906,  in  accordance  with  the  requirements  of  the  Interstate 
Commerce  Act,  filed  with  the  Interstate  Commerce  Commission, 
at  Washington,  D.  C,  and  posted  and  kept  open  for  public  in- 
spection, schedules  showing  all  its  rates  and  charges  for  trans- 
portation. The  plaintiff  specified  that  a  charge  of  two  dollars  per 
car  would  be  made  for  all  cars  transported  over  its  own  lines 
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from  and  to  lines  with  which  its  line  connected,  including  the  line 
of  defendant,  this  charge  to  include  hauling  the  loaded  car  and 
returning  it  empty,  or  placing  the  empty  car  and  returning  it 
loaded.  The  charge  of  two  dollars  for  the  services  rendered  was 
a*  reasonable  charge. 

The  defendant  had  knowledge  of  the  filing  of  schedules  by  the 
plaintiff,  and  also  filed,  printed  and  kept  open  for  public  inspec- 
tion, schedules  of  rates  and  charges  for  transportation,  one  of 
which  schedules  became  effective  February  2,  1907,  and  another 
April  18,  1907,  in  which  rates  established  by  the  plaintiff  com- 
pany were  recognized  as  applying  to  shipments  made  to  certain 
industries  located  on  plaintiff's  line,  coal  and  coke  only  excepted. 
That  the  defendant  collected  the  whole  charge  aforesaid,  but 
refused  to  pay  the  plaintiff  the  schedule  charges  here  sued  for, 
however,  paying  plaintiff  such  charge  of  two  dollars  since  May 

The  defendant  from  time  to  time  delivered  to  the  plaintiff  for 
transportation  over  its  line  certain  cars  from  points  and  industries 
along  its  line,  and  the  plaintiff  from  time  to  time  delivered  to  the 
defendant  for  transportation  over  its  line  certain  cars,  the  cars 
so  delivered  and  transported  by  the  parties  to  this  suit,  as  to  the 
point  of  origin  and  destination,  being  for  points  within  as  well  as 
without  the  State  of  Pennsylvania.  The  above  facts  are  found 
to  be  admitted  by  the  pleadings. 

The  defendant,  in  its  affidavit  of  defense,  sets  forth  that  prior 
to  plaintiff's  incorporation  as  a  railroad  company  the  tracks  now 
owned  and  operated  by  it  were  owned  and  operated  by  the  Crane 
Iron  Works,  an  industrial  corporation  chartered  under  the  laws 
of  the  State  of  Pennsylvania,  having  blast  furnaces  along  line  of 
its  railroad ;  that  said  railroad  was  constructed  and  operated  for 
the  purpose  of  transporting  the  iron  company's  freight  to  and 
from  its  works  to  and  for  points  of  shipment  or  destination,  and 
that  the  compensation  was  fixed  at  the  rate  of  six  cents  per  ton  for 
freight  so  transported;  that  after  its  incorporation  the  plaintiff 
company  demanded  greater  compensation  for  such  services,  which' 
the  defendant  refused  to  pay.  The  affidavit  further  sets  forth  that 
the  plaintiff  was  not  a  common  carrier  by  rail  and  was  not  subject 
to  the  supervision  of  the  Interstate  Commerce  Commission,  but 
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that  the  rates  and  charges  for  transportation  were  matters  of 
contract  between  the  parties  to  this  suit ;  that  the  plaintiff  was  only 
the  agent  for  the  company  known  as  the  Crane  Iron  Works. 

The  plaintiff,  thereupon,  entered  a  rule  on  the  defendant  to 
show  cause  why  judgment  should  not  be  entered  for  want  of  a 
sufficient  affidavit  of  defense. 

It  is  a  well  established  principle  in  pleading  that  matters  averred 
in  the  declaration  and  not  denied,  must,  upon  a  rulMFor  judgment 
in  default  of  a  sufficient  affidavit  of  defense,  be  taken  as  admitted. 
Ashman  v.  Weigley,  148  Pa.  St.,  page  63.  Applying  this  rule  we 
find  certain  admissions  relevant  to  the  adjudication  of  this  case. 
The  facts  so  admitted  are  hereinbefore  set  forth.  The  plead-' 
ings  raise  one  question  which  it  seems  to  the  court  goes  to  the 
very  marrow  of  the  whole  matter :  Is  the  plaintiff  railroad  cor- 
poration a  common  carrier  or  is  it  not?  In  so  far  as  the  State  of 
Pennsylvania  is  concerned  the  plaintiff  company,  having  been 
organized  for  the  purpose  of  operating  a  railroad  company  under 
the  laws  of  the  state,  after  the  adoption  of  the  Constitution  in 
1874,  is  subject  to  all  constitutional  conditions,  restrictions  or 
limitations. 

Section  I  of  Article  17,  of  the  Constitution  of  Pennsylvania, 
provides : 

"All  railroads  and  canals  shall  be  public  highways,  and  all  rail- 
road and  canal  companies  shall  be  common  carriers." 

This  provision  of  the  Constitution  is  as  binding  upon  the  rail- 
road company  as  though  it  were  a  part  of  the  charter  itself.  In 
fact,  the  organic  law  of  the  state  has  declared  railroad  corpora- 
tions to  be  common  carriers.  This  is  a  proposition  so  self-evident 
that  argument  is  superfluous.  The  plaintiff,  under  the  constitu- 
tional provisions  of  the  State,  is,  therefore,  4eclared  to  be  a  com- 
mon carrier.  Is  the  plaintiff  also  a  common  carrier,  with  rights 
and  obligations  as  such,  in  so  far  as  interstate  commerce  is  con- 
cerned, or  is  it  merely  a  plant  facility?  Does  it  come  under  the 
provisions  of  the  Act  of  Congress  entitled,  "An  Act  to  regulate 
ccHnmerce"?  The  Interstate  Commerce  Act  referred  to  was 
amended  January  29,  1906,  and  provides,  inter  alia,  as  follows : 

"That  the  provisions  of  this  act  shall  apply. . .  .to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers  or 
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property  wholly  by  railroad from  one  state  or  territory  of  the 

United  States.... to  any  other  state  or  territory  of  the  United 
States." 

The  points  in  question  were  passed  upon  and  decided  in  the 
cases  of  the  United  States  and  Interstate  Commerce  Commission, 
Appellants,  v.  Louisiana  and  Pacific  Railway  Company,  et  al.,  in 
Nos.  829,  830,  etc.,  Oct.  Term,  191 3,  Appeals  from  the  United 
States  Commerce  Court,  wherein  the  Commerce  Court  vacated 
and  set  aside  the  Commission's  order  made  in  said  cases,  reading 
as  follows :  [234  U.  S.  i  J 

'That  the  tracks  and  equipment  with  respect  to  the  industry 
of  the  several  proprietary  companies  are  plant  facilities,  and  that 
the  service  performed  therewith  for  the  respective  proprietary 
lumber  companies  in  moving  logs  to  their  respective  mills  and 
performed  therewith  in  moving  the  products  of  the  mills  to  the 
trunk  lines  is  not  a  service  of  transportation  by  a  common  carrier 
railroad,  but  is  a  plant  service  by  a  plant  facility ;  and  that  any 
allowance  or  divisions  out  of  the  rate  on  account  thereof  are  un- 
lawful and  result  in  undue  and  unreasonable  preferences  are  un- 
just discriminations,  as  found  in  the  said  reports : 

"3.  It  is  ordered.  That  the  principal  defendants  (trunk  lines, 
naming  them),  be,  and  they  are  hereby  notified  and  required  to 
cease  and  desist,  and  for  a  period  of  two  years  hereafter,  or  until 
otherwise  ordered,  to  abstain  from  making  any  such  allowances  to 
any  of  the  above  named  parties  to  the  record  in  respect  of  any 
such  above  described  service." 

The  question  before  the  Supreme  Court  was  the  correctness  of 
this  decree. 

"A  perusal  of  the  findings  and  orders  of  the  Commission  make 
it  apparent  that  the  grounds  of  decision  upon  which  it  proceeded 
were  two,  first,  that  these  roads  were  mere  plant  facilities,  second, 
that  they  were  not  common  carriers  as  to  proprietary  trafHc.  The 
Commission  held  that  before  incorporation  they  were  plant  facil- 
ities and  that  after  incorporation  they  remained  such.  What  the 
Commission  means  by  plant  facilities  may  be  gathered  from  a  con- 
sideration of  some  of  its  decisions.  In  General  Electric  Co.  v.  N.  Y. 
C.  &  H.  R.  R.  R.,  141  C.  C.  237,  a  network  of  interior  switching 
tracks  constructed  to  meet  the  necessities  of  the  business,  were  held 
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to  be  mere  plant  facilities.  The  same  principle  was  applied  to  the 
internal  trackage  of  large  industrial  plants  in  Solvay  Process 
Company  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  141  C. 
C.  246.  These  systems  of  internal  trackage  were  not  common  car- 
riers, and,  however,  extensive,  were  intended  to  and  did  furnish 
service  for  the  plants  which  'owned  and  operated  them.  But  a 
common  carrier  performing  service  as  such,  regulated  and  oper- 
ated under  competent  authority,  as  observed  by  Commissioner 
Prouty  in  Kaul  Lumber  Co.  v.  Central  of  Georgia  Rwy.  Co.,  et 
al.,  20  L  C.  C.  450,  456,  is  no  longer  a  mere  appendage  of  a  mill 
"but  a  public  institution."  It  thus  becomes  apparent  that  the  real 
question  in  these  cases  is  the  true  character  of  the  roads  here  in- 
volved. Are  they  plant  facilities  merely  or  common  carriers  with 
rights  and  obligations  as  such  ? 

It  is  insisted  that  these  roads  are  not  carriers  because  the  most 
of  their  traffic  is  in  their  own  logs  and  lumber  and  that  only  a 
small  part  of  the  traffic  carried  is  the  property  of  others.  But 
this  conclusion  loses  sight  of  the  principle  that  the  extent  to  which 
a  railroad  is  in  fact  used,  does  not  determine  the  fact  whether 
it  is  or  is  not  a  common  carrier.  It  is  the  right  of  the  public 
to  use  the  road's  facilities  and  to  demand  service  of  it  rather  than 
the  extent  of  its  business  which  is  the  real  criterion  determinative 
of  its  character.  This  principle  has  been  frequently  recognized  in 
the  decision  of  the  courts.  We  need  not  cite  the  many  state  cases 
in  which  it  has  been  so  held,  in  view  of  the  fact  that  the  same 
principle  was  laid  down  in  the  late  case  of  Union  Line  Co.  v. 
Chicago  &  N.  W.  Ry.  Co.,  233  U.  S.  211.  In  that  case  the  Su- 
preme Court  of  Wisconsin  sustained  the  extension  of  a  spur  track 
to  reach  the  quarries  and  lime  kilns  of  a  single  company  as  a 
public  use  authorizing  the  exercise  of  the  right  of  eminent  do- 
main, and  this  court  affirmed  the  judgment.  Dealing  with  the 
contention  that  the  Wisconsin  statute  was  invalid  because  it 
authorized  action  appropriating  property  upon  the  exigency  of  a 
private  business,  this  court  said  (p.  221)  : 

"A  spur  may,  at  the  outset,  lead  only  to  a  single  industry  or 
establishment ;  it  may  be  constructed  to  furnish  an  outlet  for  the 
products  of  a  particular  plant ;  its  cost  may  be  defrayed  by  those 
in  special  need  of  its  service  at  the  time.    But  none  the  less,  by 
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virtue  of  the  conditions  under  which  it  is  provided,  the  spur  may 
constitute  at  all  times  a  part  of  the  transportation  facilities  of  the 
carrier  which  are  operated  under  the  obligations  of  public  serv- 
ice and  are  subject  to  the  regulation  of  public  authority.  As  was 
said  by  this  court  in  Hairston  v.  Danville  &  Western  Rwy.  Co., 
supra  (208  U.  S.  598) :  *Thc  uses  for  which  the  track  was  de- 
sired are  not  less  public  because  the  motive  which  dictated  its 
location  over  this  particular  land  was  to  reach  a  private  industry, 
or  because  the  proprietors  of  that  industry  contributed  in  any 
way  to  the  cost.*  There  is  a  clear  distinction  between  spurs  which 
are  owned  and  operated  by  a  common  carrier  as  a  part  of  its 
system  and  under  its  public  obligation  and  merely  private  sidings. 
See  De  Camp  v.  Hibemia  R.  R.  Co.,  47  N.  J.  Law,  43;  Chicago, 
etc.,  R.  R.  Co.  V.  Porter,  43  Minn.  527 ;  Ulmer  v.  Lime  Rock  R. 
R.  Co.,  98  Me.  579;  Railway  Company  v.  Petty,  57  Ark.  359; 
Dietrich  v.  Murdock,  42  Mo.  279 ;  Bedford  Quarries  R.  R.  Co.  v. 
Chicago,  etc.,  R.  R.  Co.,  175  Ind.  303." 

The  Commission  has  recognized  this  principle  as  applicable  to 
tap  lines,  for  in  The  Central  Yellow  Pine  Association  v.  The 
Vicksburg,  Shreveport  and  Pacific  R.  R.  Co.,  loi  C.  C.  193,  199, 
it  said : 

"While  these  logging  roads  are  almost  or  quite  without  excep- 
tion mill  propositions  at  the  outset,  built  exclusively  for  the  pur- 
pose of  transporting  logs  to  the  mill,  they  soon  reach  a  point 
where  they  engage  in  other  business  to  a  greater  or  less  extent. 
As  the  length  of  the  road  increases,  as  the  lumber  is  taken  off 
and  other  operations  obtain  a  foothold  along  the  line,  various 
commodities  besides  lumber  are  transported,  and  this  business 
gradually  develops  until  in  several  cases  what  was  at  first  a  log- 
ging road  pure  and  simple  has  become  a  common  carrier  of  mis- 
cellaneous freight  and  passengers.  Almost  all  these  lines,  even 
where  they  are  run  as  private  enterprises,  do  more  or  less  out- 
side transportation,  and  it  would  be  difficult  to  draw  any  line  of 
demarkation  between  the  logging  road  as  such  and  the  logging 
road  which  has  become  a  general  carrier  of  freight. 

This  representation  is  is  contended  by  the  attorney  general  of 
Louisiana,  who  appears  here  in  behalf  of  the  Louisiana  Railroad 
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Company,  intervener,  is  aptly  descriptive  of  the  growth  and  de- 
velopment of  railroads  in  that  state. 

Furtbennore,  these  roads  are  common  carriers  when  tried  by 
the  test  of  organization  for  that  purpose  under  competent  l^sla- 
tion  of  the  state.  They  are  so  treated  by  the  public  authorities 
of  the  State,  who  insist  in  this  case  that  they  are  such  and  submit 
in  oral  discussion  and  printed  briefs  cogent  arguments  to  justify 
that  conclusion.  They  are  engaged  in  carrying  for  hire  the  goods 
of  those  who  see  fit  to  employ  them.  They  are  authorized  to  exer- 
cise the  right  of  eminent  domain  by  the  State  of  their  incorpora- 
tion. They  were  treated  and  dealt  with  as  common  carriers  by 
connecting  systems  of  other  carriers,  a  circumstance  to  be  noticed 
in  determining  their  true  character.  United  States  v.  Union  Stock 
Yards  and  Transit  Co.,  226  U.  S.  a86.  They  are  engaged  in  trans- 
portation as  that  term  is  defined  in  the  Commerce  Act  and  de- 
scribed in  decisions  of  this  court.  Coe  v.  Errol,  116  U.  S..  517; 
Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128;  Southern 
Pa.  Term  Co.  v.  Interstate  Com.  Com.,  219  U.  S.  498;  United 
States  V.  Union  Stock  Yards  and  Transit  Co.,  supra. 

Applying  the  principles  which  we  have  stated  as  determinative 
of  the  character  of  these  roads  and  without  repeating  the  facts 
concerning  them,  they  would  seem  to  fill  all  the  requirements 
of  common  carriers  so  employed,  unless  the  grounds  upon  which 
they  were  determined  not  to  be  such  by  the  Commission  are 
adequate  to  that  end.  The  Commission  itself  as  to  all  shippers 
other  than  those  controlled  by  the  so-called  proprietary  com- 
panies, treated  them  as  common  carriers,  for  it  has  ordered  the 
trunk  lines  to  re-establish  through  routes  and  joint  rates  as  to 
such  traffic.  But  says  the  Government,  and  it  insists  that  this  fact 
alone  mi^t  well  control  the  decision,  the  roads  are  owned  by  the 
persons  who  also  own  the  timber  and  mills  which  they  principally 
serve. 

This  fact  is  not  shown  to  be  inconsistent  with  the  laws  of  the 
state  in  which  they  are  organized  and  operated.  On  the  con- 
trary the  public  authorities  of  that  state  are  here  insisting  that 
these  companies  are  common  carriers.  Congress  has  not  made  it 
illegal  for  roads  thus  owned  to  operate  in  interstate  commerce." 

From  the  for^foing  citation  we  find  that  the  plaintiff,  by  con- 
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stitutional  provision  of  the  State  of  Pennsylvania,  and  by  the 
decision  of  the  Supreme  Court  of  the  United  States,  is  a  common 
carrier,  and  being  recognized  as  such  had  certain  rights  and  obli- 
gations which  were  binding  upon  it  as  a  common  carrier  as  well 
as  any  other  common  carrier  doing  business  with  the  plaintiff  cor- 
poration. The  act  of  Congress  entitled,  "An  Act  to  r^ulate  com- 
merce," amended  January  29,  1906,  reads  as  follows: 

"That  the  provisions  of  this  Act  shall  apply. ...  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad. . .  .from  one  state  or  territory  of 

the  United  States to  any  other  state  or  territory  of  the  United 

States." 

The  plaintiff  avers  in  the  declaration,  and  it  is  not  denied  in  the 
affidavit  of  defense,  that  "the  points  of  origin  and  destination 
respectively  of  said  cars  so  transported  by  the  plaintiff"  were 
"as  in  some  instances  within  and  as  to  the  remaining  instances 
without  the  State  of  Pennsylvania."  So  that  we  have  the  ad- 
mitted fact  that  cars  were  transported  from  one  state  or  territory 
of  the  United  States  to  another  state  or  territory  of  the  United 
States  over  the  line  of  defendant  railroad  company,  the  plaintiff 
railroad  company  being  a  link  in  such  transportation. 

The  United  States  Supreme  Court  held  that  where  a  railroad, 
though  wholly  in  one  state,  forms  a  link  in  a  line  of  railroad  trans- 
portation between  the  states,  this  brings  the  link  within  the  pro- 
visions of  the  Interstate  Commerce  Act.  The  court,  in  Norfolk 
and  Western  Railroad  Company  v.  the  Commonwealth  of  Penn- 
sylvania, 136  U.  S.,  114,  held: 

"Where  the  business  of  a  through  line  of  railroads  consists,  in 
part,  of  carrying  passengers  and  freight  into  Pennsylvania  from 
other  states,  and  out  of  that  state  into  other  states,  and  a  railroad 
company  which  is  a  corporation  of  Virginia  is  a  link  in  that  line, 
such  company  is  engaged  in  interstate  commerce  in  Pennsylvania." 

The  court,  in  this  opinion,  further  said : 

"It  certainly  requires  no  citation  of  authorities  to  demonstrate 
that  such  business — ^that  is,  the  business  of  this  through  line  of 
railroads — ^is  interstate  commerce.  That  being  true,  it  logically 
follows  that  any  one  of  the  roads  forming  a  part  of,  or  consisting 
a  link  in,  that  through  line,  is  engaged  in  interstate  commerce, 
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since  the  business  of  each  of  these  roads  serves  to  increase  the 
volume  of  business  done  by  that  through  line." 

The  court  further  said: 

''The  fact  that  several  different  and  independent  agencies  are 
employed  in  transporting  the  commodity,  some  acting  entirely  in 
one  state,  and  some  acting  through  two  or  more  states,  does  in  no 
respect  affect  the  character  of  the  transportation.  To  the  extent 
in  which  each  agency  acts  in  their  transportation,  it  is  subject  to 
the  rq^lation  of  Congress.'' 

The  plaintiff  railroad  company  is  then,  by  constitutional  provi- 
sion of  the  State  of  Pennsylvania,  as  well  as  by  the  decision  of 
the  Supreme  Court  of  the  United  States,  a  common  carrier ;  its 
railroad  forms  part  of  a  through  line  over  defendant's  road  to 
parts  being  in  the  State  of  Pennsylvania,  and  under  the  authori- 
ties before  cited  it  was  subject  to  the  provisions  of  the  Interstate 
Commerce  Act,  and  was  required  to  meet  the  provisions  of  the 
said  act  relative  to  the  filing  of  schedules  of  transportation  rates, 
which  was  done  by  plaintiff  railroad  company.  It  is  also  a  fact 
that  defendant  company  concurrently  filed  schedules  of  transpor- 
tation rates  as  required  by  the  Interstate  Commerce  Commission, 
in  which  these  rates  were  rec(^nized,  and  the  rates  collected 
from  the  shippers  to  and  on  the  line  of  plaintiff  railroad. 

The  act  to  regulate  commerce  provides,  inter  alia,  as  follows : 

''Nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  or  different  compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  services  in  connection  there- 
with, between  the  points  named  in  such  tariffs,  than  the  rates, 
fares  and  charges  which  are  specified  in  the  tariff  filed  and  in 
effect  at  the  time." 

In  other  words,  the  rate  of  $2.00  per  car  was  the  proper  and 
legal  rate  and  was  the  only  rate  which  the  plaintiff  was  allowed  to 
charge  or  the  defendant  company  to  receive  for  through  trans- 
portation covered  by  the  schedules  as  filed.  That  it  was  a  reason- 
able rate  is  admitted  by  the  pleadings. 

The  Interstate  Commerce  Act  further  provides  in  Section  6 
thereof : 

"That  any  common  carrier  subject  to  the  provisions  of  this 
act,  shall  file  with  the  Commission  created  by  this  act,  and  print 
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and  keep  open  to  public  inspection,  schedules  showing  all  rates, 
fares  and  chai^;es  for  transportation  between  different  points  on 
its  own  route  and  points  on  the  route  of  any  other  carrier  by  rail- 
road. . .  .If  no  joint  rate  over  the  through  route  has  been  estab- 
lished the  several  carriers,  in  such  through  route  shall  file,  print 
and  keep  open  to  public  inspection,  as  aforesaid,  the  separately  es- 
tablished rajtes,  fares  and  charges  applied  to  this  through  trans- 
portation." 

"The  provisions  of  this  section  shall  apply  to  all  traffic,  trans- 
portation and  facilities  defined  in  this  act.'' 
'  The  same  section  further  provides: 

''Every  common  carrier  subject  to  this  act  shall  also  file  with 
the  said  Commission  copies  of  all  contracts,  agreements  or  ar- 
rangements with  other  common  carriers  in  relation  to  any  traffic 
affected  by  the  provisions  of  this  act  to  which  it  may  be  a  party." 

The  same  section  further  provides: 

"That  no  carrier  shall  engage  or  participate  in  transportation 
without  filing  schedules  of  rates." 

The  same  section  also  provides  as  follows : 

"Nor  shall  any  carrier  charge  or  demand  or  collect  or  receive 
a  greater  or  less  compensation  for  such  transportation  of  pas- 
sengers or  property,  or  for  any  service  in  connection  therewith,  be- 
tween the  points  named  in  such  tariffs  than  the  rates,  fares  and 
charges  which  are  specified  in  the  tariff  filed  and  in  effect  at  the 
time." 

The  defendant  contends  that  it  had  an  agreement  with  the 
plaintiff  that  the  tariff  rate  should  be  six  cents  per  ton,  but  no- 
where does  it  appear  that  such  tariffs  and  schedules  of  charges 
or  agreements  were  filed  with  the  Interstate  Commerce  Commis- 
sion as  required  by  the  act.  The  court  is,  therefore,  of  the  view 
that  failure  to  do  so  on  the  part  of  the  defendant  would  not  be  a 
proper  defense  to  this  claim,  nor  would  it  preclude  a  recovery  by 
the  plaintiff  of  the  amount  sued  for  where  the  plaintiff  has  com- 
plied with  all  the  requirements  of  the  act.  The  rights  of  the 
parties  as  to  the  matter  in  controversy  must  be  determined  by  the 
schedules  of  the  rates  actually  filed  as  required  by  the  Interstate 
Commerce  Act. 

In  the  case  of  United  States  v.  Standard  Oil  Company,  155 
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Federal  Report,  305,  which  was  revised  by  the  Supreme  Court, 
but  not  on  this  point,  Landis,  Judge,  thus  stated  the  law : 

"If  a  carrier  enters  the  fidd  for  traflk  destined  to  points  be- 
yond its  line,  and  a  shipper  turns  his  property  so  destined  over  to 
it,  such  traffic  is  as  clearly  subject  to  the  requirements  of  the 
Interstate  Ccmunerce  Law  as  would  be  the  case  if  the  carrier 
owned  and  operated  the  line  through  to  destination. 

In  the  absence  of  a  formal  agreement  establishing  a  joint 
through  rate  effective  over  a  through  route  made  up  of  the  con- 
necting lines  of  more  than  one  carrier,  the  lawful  rate  in  force 
over  such  through  route  is  the  sum  of  the  local  rates  lawfully  es- 
tablished by  the  several  connecting  carriers  over  their  respective 
roads." 

In  the  case  of  A.  J.  Poor  Grain  Co.  v.  C.  B.  &  Q.  Ry.  Co.,  et 
al.,  12  I.  C.  C,  418,  it  was  decided: 

''The  published  rate  governing  transportation  between  two 
given  points,  so  long  as  it  remains  uncancelled,  is  as  fixed  and  un- 
alterable either  by  the  shipper  or  by  the  carrier  as  if  that  particu- 
lar rate  had  been  established  by  a  special  act  of  congress.  When 
r^fularly  published,  it  is  no  longer  the  rate  imposed  by  the  car- 
rier, but  the  rate  imposed  by  the  law.'' 

''Regardless  of  the  rate  quoted  or  inserted  in  a  bill  of  lading, 
the  published  rate  must  be  paid  by  the  shipper  and  actually  col- 
lected by  the  carrier.  The  failure  on  the  part  of  the  shipper 
to  pay  or  of  the  carrier  to  collect  the  full  freight  charges,  based 
upon  the  lawfully  published  rate  for  the  particular  movement  be- 
tween two  given  points,  constitutes  a  breach  of  the  laws  and  will 
subject  either  one  or  the  other,  and  sometimes  both,  to  its  penal- 
ties. Not  even  a  court  may  interfere  with  a  published  rate  or 
authorize  a  departure  from  it  when  it  has  voluntarily  been  estab- 
lished by  the  carrier." 

In  the  State  of  Pennsylvania  where  a  shipper  inquired  from  an 
officer  of  the  railroad  company  for  rates  for  certain  shipments, 
and  the  officer,  by  mistake,  quoted  a  lower  rate  than  that  specified 
in  the  schedules  filed  with  the  Interstate  Commerce  Commission, 
and  where  it  appeared  that  the  shipper  acted  upon  the  faith  of 
the  rates  quoted,  for  two  years,  and  paid  the  mistaken  rate  quoted, 
the  raflroad  afterwards  discovering  the  mistake  demanded  and 
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sued  for  the  difference  between  the  low  rate  quoted  by  the  officer 
of  the  company  by  mistake  and  the  schedule  rate  as  filed  before 
the  Interstate  Ccmmierce  Commission,  the  difference  being  two 
thousand  dollars ;  Justice  Stewart,  in  the  case  of  C.  R.  R.  of  N.  J. 
V.  Mauser,  241  Pa.,  603,  speaking  for  the  court,  said : 

"Both  parties  are  alike  charged  with  full  knowledge  of  the 
prescribed  rates;  and  if  either  comes  short  in  this  it  is  his  own 
fault  through  negligence,  or  what  is  worse,  and  neither  may  ex- 
cuse himself  by  showing  reliance  upon  representations  as  to  pre- 
scribed rates  other  than  those  appearing  in  the  printed  and  pub- 
lished schedule.  No  agreement  for  a  rate  other  than  that  pre- 
scribed for  the  particular  service  can  have  any  binding  force.  No 
matter  how  induced,  the  law  will  refuse  to  recognize  in  it  any  of 
the  characteristics  of  a  contract.  In  the  estimation  of  the  law 
such  agreement  is  not  a  voidable  contract  which  when  once 
executed  the  law  will  not  disturb  what  has  been  done  thereunder, 
as  where  agreement  is  contra  bonos  mores ;  but  it  is  an  absolute 
nullity,  because,  being  prohibited  by  statute,  it  is  impossible  for 
parties  to  contract  with  reference  to  the  particular  subject.  Strict- 
ly speaking,  there  can  be  no  such  thing  as  a  void  contract ;  there 
may  be  an  agreement  to  do  something  violative  of  positive  law, 
but  such  agreement  can  never  become  a  contract.  We  define  a 
contract  to  be  an  agreement  upon  sufficient  consideration  to  do 
or  not  to  do  a  particular  thing;  but  it  is  here  implied  that  the  par- 
ticular thing  is  to  be  a  legal  and  competent  matter.  It  follows 
necessarily  that  when  these  defendants  accepted  the  services  of 
the  plaintiff  as  carrier,  the  only  contract  under  which  the  service 
was  rendered  was  the  implied  one  that  they  would  pay  for  the 
services  at  the  rate  prescribed  by  law,  seeing  that  that  was  the 
only  rate  by  which  the  carrier  was  allowed  to  render  the  service." 

As  to  such  of  the  cars  transported  by  the  plaintiff  for  the  de- 
fendant, as  did  not  originate  and  were  not  destined  to  points  be- 
yond the  state  line.  Section  3  of  Article  XVII,  of  the  Constitution 
of  Pennsylvania,  provides  as  follows: 

''AH  individuals,  associations  and  corporations  shall  have  equal 
rights  to  have  persons  and  property  transported  over  railroads 
and  canals,  and  no  undue  or  unreasonable  discrimination  shall 
be  made  in  charges  for,  or  in  facilities  for,  transportation  of 
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freight  or  passengers  within  the  state  or  coming  from  or  going 
to  any  other  state.  Persons  and  property  transported  over  any 
railroad,  shall  be  delivered  at  any  station  at  charges  not  exceeding 
the  charges  for  transportation  of  persons  and  property  of  the 
same  class  in  the  same  direction  to  any  more  distant  station ;  but 
excursion  and  commutation  tickets  may  be  issued  at  special  rates." 

The  language  of  the  constitutional  provision  is  plain  that  the 
charge  to  shippers  must  be  uniform  whether  the  destination  be 
within  or  without  the  State. 

Now,  September  8,  1914,  for  reasons  hereinbefore  set  forth 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
made  absolute;  judgment  to  be  entered  for  the  sum  of  $2,176.44 
with  interest  at  six  per  cent,  from  September  i,  1909,  added 
thereto,  or  a  total  sum  of  $2,829.37. 
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Panareixo  v.  Patterson,  Moran  &  Luck  Co.,  et  al. 

Service  of  process — Foreign  corporation — Attachment — "Doing 
business" 

Service  of  a  writ  of  attachment  was  made  upon  the  secretary  of  a  for- 
eign corporation  at  his  private  office  in  this  State.  The  company  trans- 
acted much  of  its  business  here,  its  official  papers  were  executed  here,  its 
accounts  and  seal  were  kept  here,  its  name  was  on  the  building  directory 
and  the  telephone  was  in  its  name. 

Held:  The  mere  presence  of  the  secretary  in  this  State  will  not  author- 
ize the  service  of  a  writ  issued  against  the  company,  bat  the  circum- 
stances here  show  that  the  company  was  "doing  business*'  in  Pennsyl- 
vania, and  the  service  was  good. 

Rule  to  show  cause  why  service  upon  garnishee  should  not  be 
set  aside.   C.  P.  AUengheny  County.    No.  1 1  lo,  April  Term,  1913. 

Jackson  &  Lang,  for  plaintiff. 

Dalzell,  Fisher  &  Hawkins,  for  garnishee. 

Ford,  J. 

This  is  a  rule  to  show  cause  why  the  service  upon  the  garnishee 
should  not  be  set  aside. 

J.  T.  Blair,  upon  whom  the  service  was  made,  is  the  secretary 
and  treasurer  of  the  Buckhannon  and  Northern  Railroad  Com- 
pany, the  garnishee.  The  garnishee  is  a  corporation  organized 
under  the  laws  of  the  State  of  West  Virginia  and  has  its  principal 
office  in  the  City  of  Fairmount,  in  that  state.  The  company  has 
projected  and  proceeded  to  the  construction  of  a  line  of  railroad 
in  the  State  of  West  Virginia.  No  portion  of  its  capital  stock  is 
invested  in  this  State.  The  corporation  is  not  registered,  nor  has 
it  a  duly  authorized  agent  in  this  State  upon  whom  service  of  a 
writ  issued  out  of  this  court  can  be  had.  If,  therefore,  it  is  shown 
that  the  corporation  is  not  doing  business  or  engaged  in  business 
in  this  State  and  has  no  office  or  place  of  business  in  the  State, 
the  service  must  be  set  aside. 

No  testimony  in  support  of  the  rule  was  taken,  but  from  the 
petition  for  the  rule  and  the  answer  thereto,  the  undisputed  facts 
are  substantially  as  follows:  J.  T.  Blair  resides  in  the  City  of 
Pittsburgh,  and  is  engaged  in  business  affairs  other  than  those 
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of  the  garnishee,  and  in  connection  with  such  business  affairs 
^laintains  an  office  at  No.  541  Oliver  Building,  in  the  City  of 
Pittsburgh.  Certain  of  the  corporate  business  is  also  transacted 
in  the  same  office.  Clerks  employed  by  the  company  perform 
their  duties  in  the  office.  Mr.  Blair,  as  the  secretary  and  treas- 
urer, here  conducts  some  of  the  company's  correspondence.  The 
accounts  and  the  seal  of  the  company  are  kept  and  the  official 
papers  are  executed  in  this  office.  A  telephone  in  the  name  of 
the  company  is  installed.  A  part  of  the  executive  business  is 
transacted  in  this  office  and  the  banking  business  is  done  in  the 
City  of  Pittsburgh. 

The  mere  fact  that  the  secretary  and  treasurer,  Mr.  Blair,  re- 
sides in  this  State  will  not  authorize  the  service  of  a  writ  issued 
against  the  company.  In  this  case,  however,  there  is  more.  The 
office  occupied  by  Mr.  Blair  is  used  for  the  transaction  of  much 
of  the  business  of  the  company.  The  name  of  the  company  is  on 
the  building  directory.  The  installation  of  a  telephone,  the  main- 
taining of  a  clerk  and  typewriter  in  the  office  of  Mr.  Blair,  indi- 
cate that  as  a  place  in  which  business  of  the  company  may  be 
transacted. 

We  are  of  the  opinion  that  the  garnishee  was  ^'doing  business*' 
in  Pennsylvania,  and  the  service  as  made  upon  the  secretary  and 
treasurer  was  authorized  by  law :  Jensen  v.  Railway  Co.,  201  Pa. 
603 ;  Stephenson  v.  Dodson,  36  Pa.  Superior  Ct.  345.  Rule  dis- 
charged. 
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COMMONWEAI^TH  V.  JOHN  B.  StETSON  Co. 

Tax  on  capital  stock — Exemption — Manufacturing  corporations — 
Etndence, 

(i)  A  noanttfactuiing  corporation  whose  business  requires  the  expendi- 
ture of  large  sums  of  money  for  materials  at  uncertain  times,  and  tem- 
porarily invests  the  money  so  needed  in  securities  readily  convertible  to 
cash,  is  exempt  from  tax  on  the  amount  of  capital  stock  so  invested. 

(2)  Where  the  affidavit  of  the  treasurer  of  a  corporation  is  admitted  in 
support  of  a  claim  for  exemption  from  taxation  because  of  the  employ- 
ment of  capital  in  the  manufacturing  business,  the  facts  therein  contained, 
if  uncontradicted,  must  be  accepted  as  correct. 

Appeal  from  settlement  for  tax  on  capital  stock.  C.  P.  Dauphin 
County.    No.  546  Commonwealth  Docket,  191 1. 

Wm.  M.  Hargest,  Second  Deputy  Attorney  General,  for  the 
Commonwealth. 

Olmsted  &  Stamm,  for  the  defendant. 

McCaruu,  J.,  October  19,  1914. 

This  is  an  appeal  by  defendant  from  a  settlement  of  tax  on 
capital  stock  made  by  the  accounting  officers  of  the  Common- 
wealth. Trial  by  jury  has  been  duly  waived.  The  appeal  com- 
plains that  a  claim  for  exemption  as  a  manufacturing  company 
was  not  allowed.  The  defendant  is  a  manufacturing  corpora- 
tion with  assets  of  nearly  $15,000,000,  employing  about  5,000 
persons,  and  doing  an  annual  business  of  from  $4,000,000  to 
$9,000,000.  It  claimed  exemption  under  the  proviso  of  our  Act 
of  1893  of  $2420,956.82  from  taxation  upon  the  ground  that  the 
same  was  working  capital  and  within  the  meaning  of  the  law 
actually  and  exclusively  employed  in  manufacturing.  This 
amount  is  largely  invested  in  high  class  securities  listed  on  stock 
exchanges  and  is  so  invested  because  of  the  readiness  with  which 
the  securities  can  be  converted  into  cash.  The  securities  yield  a 
higher  rate  of  interest  than  could  be  obtained  by  depositing  the 
money  in  bank.  The  affidavit  of  the  treasurer  of  the  defendant 
has  by  agreement  been  received  in  evidence.  It  sets  out  particu- 
larly the  line  of  business  in  which  defendant  is  engaged  and  al- 
leges the  necessity  of  carrying  large  stmis  of  money  in  order  to 
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enable  it  to  purchase  the  necessary  material  required  in  its  busi- 
ness. It  uses  a  large  number  of  animal  skins  which  must  be 
bought  in  foreign  lands  and  the  supply  of  which  is  uncertain  and 
inadequate.  He  alleges  that  it  is  quite  important  to  be  able  when- 
ever an  opportunity  presents  itself  to  purchase  material  of  this 
kind  to  have  on  hand  the  necessary  funds  with  which  to  make  the 
purchases.  He  says  that  if  the  opportunity  offered  the  company 
would  gladly  invest  more  than  $2,000,000  in  their  purchase  at 
once.  He  states  also  that  the  business  of  the  corporation  is  grow- 
ing and  that  additional  improvements  in  the  way  of  buildings  and 
equipment  are  necessary  in  the  inunediate  future,  and  that  the 
cost  will  be  nearly  $2/xx>,ooo  for  buildings  alone.  To  provide 
for  all  these  needs  the  securities  above  mentioned  have  been 
purchased  and  are  carried.  The  securities  are  sold  as  they  are 
needed  from  time  to  time.  The  proceeds  are  used  exclusively  in 
the  manufacturing  business  and  have  never  been  otherwise  used. 
The  sole  purpose,  he  asserts,  is  to  provide  the  defendant  company 
with  the  material  and  equipment  reasonably  necessary  for  the 
conduct  of  its  business.  He  further  specifically  testifies  as  fol- 
lows :  ''The  amount  is  no  more  than  is  necessary  for  the  present 
and  immediately  prospective  needs  of  the  company's  manufactur- 
ing business,  considering  the  extent  and  nature  of  the  business 
and  its  rapid  development.  To  try  to  get  along  with  less  would 
be  improvident,  wasteful  and  dangerous  and  -as  impossible  from 
the  point  of  view  of  good  business  as  to  try  to  do  business  without 
accumulating  enough  cash  from  day  to  day  to  meet  the  monthly 
pay  rolls."  The  allegations  of  this  affidavit  are  not  denied  by  any 
testimony  offered  in  behalf  of  the  Commonwealth.  The  affiant, 
as  an  officer  of  the  company,  is  undoubtedly  familiar  with  the 
business  operations  and  the  business  needs  of  the  defendant.  If 
his  claim  that  this  amount  of  money  or  securities  was  not  reason- 
ably necessary  for  the  proper  conduct  of  the  manufacturing  busi- 
ness, or  was  without  foundation,  testimony  from  persons  engaged 
in  the  same  or  similar  lines  of  business  might  have  been  produced 
to  contradict  it.  This  has  not  been  done.  The  affidavit  was  ad- 
mitted without  question,  doubtless  because  the  Commonwealth 
believed  that  its  statements  were  true  and  it  did  not  desire  to 
cross-examine  the  affiant.    We  have  no  knowledge  as  to  the  needs 
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of  the  business  carried  on  by  the  defendant,  except  that  which  is 
furnished  by  the  testimony  submitted.  This  case  is  quite  similar 
to  that  of  Commonwealth  v.  Dilworth  Bros.  Co.,  242  Pa.  194, 
in  which  a  similar  affidavit  of  a  defendant  corporation  was  sub- 
mitted as  the  only  evidence  in  support  of  a  claim  for  exemption 
from  taxation  because  of  the  employment  of  capital  in  the  manu- 
facturing business,  and  it  was  there  held  by  the  Supreme  Court 
that  the  statements  so  made  were  to  be  accepted  as  correct  unless 
proof  to  the  contrary  was  offered,  which  was  not  done  in  that 
case.  It  has  not  been  done  in  this,  and  we  can  find  no  reason  for 
disregarding  the  statements  of  the  official  under  oath,  which  we 
have  already  referred  to.  It  certainly  must  be  conceded  that  a  man- 
ufacturing corporation  has  the  right  to  have  on  hand  the  amount 
of  working  capital  necessary  for  the  proper  conduct  of  its  busi- 
ness, and  this  amount,  under  our  statute,  is  entitled  to  be  rq^arded 
as  actually  and  exclusively  employed  in  manufacturing,  and  is 
under  the  law  exempt  from  taxation.  The  testimony  as  to  the 
amount  provided  by  this  defendant  as  its  necessary  working  capi- 
tal, has,  as  already  stated,  not  been  contradicted.  If  the  officers 
of  the  defendant  company  had  not  believed  that  the  setting  aside 
of  this  sum  as  working  capital  was  reasonably  necessary  for  the 
proper  conduct  of  the  business,  it  certainly  would  have  been 
divided  among  the  stockholders.  The  fact  that  it  has  not  been  so 
divided  tends  to  confirm  the  testimony  already  referred  to.  We 
therefore  have  reached  the  following  conclusions : 

1.  The  defendant  is  entitled  to  the  eemption  from  taxation 
which  it  claimed  at  the  time  of  the  settlement. 

2.  The  stun  of  $2420,956.82,  upon  which  the  tax  was  imposed 
by  the  settlement  is  in  contemplation  of  law  working  capital  actu- 
ally and  exclusively  employed  in  manufacturing  and  is  therefore 
exempt  from  taxation. 

3.  The  settement  made  against  the  defendant  company  is  with- 
out authority  of  law. 

We  therefore  direct  that  judgment  be  entered  in  favor  of  the 
defendant  and  against  the  Commonwealth,  unless  exceptions  be 
filed  within  the  time  limited  by  law. 
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Commonwealth  v.  Standabd  Undbrgsound  Cabu  Co. 

Tax  on  capital  Stock — Exemption — Manufacturing  corporations 
— Evidence. 

(i)  That  portioii  of  dw  capital  ttodc  of  a  maimfacturing  corporation 
which  it  represented  by  cash  in  bank  and  bf  readily  convertible  securities 
held  as  working  capital  to  purchase  materials  and  meet  the  exigencies  of 
the  business,  is  exempt  from  taxation. 

(2)  Where  the  aflSdaWt  of  the  treasurer  of  a  corporation  is  admitted  in 
support  of  a  claim  for  exemption  from  taxation  because  of  the  employ- 
ment  of  capital  in  the  manufacturing  business,  the  facts  therein  contained, 
if  uncontradicted,  must  be  accepted  as  correct. 

Appeal  from  settlement  for  tax  on  capital  stock.  C.  P.  Dauphin 
County.    No.  149,  Commonwealth  Docket,  1910. 

Wm.  M.  Hargest,  Second  Deputy  Attorney  General,  for  the 
Commonwealth. 

Ohnsted  &  Stamm,  for  the  defendant. 

McCarkeu,  J.,  October  21,  1914. 

The  defendant  has  appealed  from  a  settlement  of  tax  upon  its 
capital  stock  made  April  11,  1910.  The  tax  was  imposed  upon 
the  sum  of  $951,526.  The  defendant  contends  that  this  amount 
of  its  capital  is  used  actually  and  exclusively  in  its  manufacturing 
business  and  that  the  same  is  therefore  exempt  from  taxation. 
Trial  by  jury  has  been  duly  waived.  This  stun  is  invested  in 
bonds  and  stocks  of  various  corporations.  The  defendant  is  a 
manufacturing  company  created  under  the  laws  of  Pennsylvania 
for  the  purpose  of  the  manufacture  of  iron  or  steel  or  both,  or  of 
any  other  metal  or  any  article  of  metal  or  wood,  or  both,  including 
therein  underground  submarine  and  aerial  cable  for  the  transmis- 
sion of  electricity.  It  has  manufacturing  plants  at  Pittsburgh, 
Pennsylvania;  Oakland,  California;  and  Perth  Amboy,  New 
Jersey.  Its  capital  stock  is  $3,000,000,  of  which  there  has  been 
paid  in  $2,800,000.  Its  income  for  the  year  ending  the  first  Mem- 
day  of  November,  1909,  was  $11,336,144.69.  Its  expenditures 
were  $10,554,666.51,  making  the  net  earnings  for  the  year  $831,- 
849.85.  It  was  agreed  that  the  affidavit  of  Frank  A.  Rinehart, 
the  treasurer,  should  be  received  in  evidence  as  if  he  had  appeared 
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and  had  been  duly  examined  as  a  witness  in  the  case.  He  gives  a 
statement  of  the  several  items  held  by  the  company,  amounting 
in  the  aggregate  to  $951,528.  Among  these  securities  is  the  stock 
of  the  Imperial  Varnish  Works,  of  Newark,  New  Jersey,  amount- 
ing to  $15,531.50,  which  represents  the  total  issue  of  that  com- 
pany's capital  stock.  This  New  Jersey  corporation  manufactures 
varnishes  and  varnish  cloth  and  paper,  and  was  operated  during 
the  tax  year  exclusively  by  the  defendant  as  an  adjunct  to  its  man- 
ufacturing business  within  the  State  of  Pennsylvania.  The  stock  of 
the  Westinghouse  Electric  and  Manufacturing  Company  and  the 
jbonds  of  the  Independent  Interstate  Telephone  and  Telegraph 
Company  were  taken  by  the  defendant  company  in  payment  for 
work  done  by  it  for  these  corporations.  Mr.  Rinehart  further  states 
that  all  these  securities  are  readily  convertible  into  cash  and  all 
or  nearly  all  are  listed  on  some  stock  exchange.  The  company's 
business  is  of  such  a  character  that  at  times  it  needs  more  cash 
than  at  others.  When  it  needs  cash  it  must  be  realized  promptly. 
The  company  therefore  has  invested  from  time  to  time  a  portion 
of  its  excess  funds  in  the  purchase  of  securities  upon  which  cash 
can  readily  be  raised  either  by  sale  of  hypothecation.  He  testifies 
that  ''these  securities  are  as  much  a  part  of  the  manufacturing 
property  and  assets  as  would  be  an  equal  amount  of  cash  reserved 
to  meet  the  same  kind  of  contingency  as  they  are  held  to  meet, 
namely,  the  contingency  that  arises  from  time  to  time  that  we 
need  more  money  to  buy  raw  materials,  to  pay  wages,  to  carry  ac- 
counts and  to  meet  other  expenses  incident  to  the  manufacturing 
business."  Its  report  indicates  that  it  does  a  considerable  volume 
of  business,  and  the  treasurer  testifies  that  it  is  impossible  to  fore* 
tell  dangerous  conditions  with  such  accuracy  that  the  defendant 
company  can  know  at  any  time  precisely  when  it  will  need  more 
cash  or  how  much  it  may  need  at  any  definite  future  time,  and 
that  it  would  be  suicidal  from  a  business  point  of  view  for  the 
company  to  depend  for  money  by  borrowing  in  a  market,  the 
nature  of  which  could  not  be  anticipated  and  at  a  time  when  it 
might  not  be  possible  to  borrow  at  all,  when  the  company  has  the 
money  of  its  own  which  it  can  hold  and  keep  in  reserve  either  by 
deposit  in  bank  or  the  purchase  of  readily  convertible  securities 
as  cash  assets.    The  company  does  not  deal  in  stocks  or  bonds  or 
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any  like  securities.  It  invests  its  funds  in  securities  held  as  cash 
or  current  assets  solely  for  the  purpose  of  successfully  carrying 
on  the  business,  and  Mr.  Rinehart  distinctly  states  that  ''these 
securities  held  as  a  reserve  we  would  at  once  sell  and  divide  the 
proceeds  among  the  stockholders  if  we  were  reasonably  certain 
that  we  could  successfully  carry  on  our  business  without  them.*' 
The  treasurer  is  presumably  well  qualified  to  determine  the  busi- 
ness or  financial  needs  of  the  corporation  defendant.  We  have 
no  other  informatk>n  as  to  what  amount  of  money,  or  securities 
readily  convertible  into  money,  is  reasonably  necessary  to  enable 
the  defendant  properly  to  carry  on  its  business.  In  the  opinion 
of  this  oflicial  the  sum  of  $951,528  is  reasonably  necessary,  and  is 
actually  required  to  meet  the  business  needs  of  the  corporation 
during  the  year.  Its  receipts  during  the  year  1909  were  $11,333,- 
144.69.  The  amount  held  in  reserve,  as  stated  by  the  treasurer, 
is  less  than  one-tenth  of  this  sum,  and  we  are  not  satisfied,  in  the 
light  of  the  only  evidence  submitted,  that  it  is  excessive.  It  is 
suggested  by  the  Commonwealth  that  this  case  is  ruled  by  the 
case  of  Commonwealth  v.  Custer  City  Chemical  Co.,  16  Dauphin 
County  Reports  46,  and  Commonwealth  v.  New  York  and  Penn- 
sylvania Company,  16  Dauphin  County  Reports  51.  The  Custer 
Chemical  Company  had  purchased  75,000  cords  of  timber  suffi- 
cient for  its  business  operations  for  six  years.  The  New  York 
and  Pennsylvania  Company  had  purchased  83,000  acres  of  timber 
land  and  timber  rights,  thus  insuring  a  supply  of  timber  for  its 
corporate  purposes  for  very  many  years.  We  held  in  these  cases 
that  these  timber  lands  and  timber  rights  were  not  exempt  from 
taxation  under  the  proviso  to  our  Act  of  June  8,  1893,  P.  L.  353, 
not  being  actually  and  exclusively  employed  in  carrying  on  manu- 
facturing. Those  cases  differ  entirely  from  the  one  now  under 
consideration.  Here  the  only  testimony  submitted  is  to  the  effect 
that  the  cash  and  securities  making  up  the  $951,528  are  held  as 
working  capital,  believed  to  be  reasonably  necessary  for  the  con- 
duct of  the  business  of  the  defendant  during  the  tax  year.  This 
amount  is  not  held  for  the  future  needs  of  the  corporation,  but 
for  its  business  purposes  from  day  to  day  during  the  year,  and 
therein  it  differs  entirely  from  the  cases  to  which  reference  has 
been  made. 
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In  Commonwealth  v.  Curtis  Publishing  Company,  237  Pa.  333, 
The  Supreme  Court  in  considering  the  subject  of  exemption  from 
taxation  because  of  property  employed  in  manufacturing,  adopted 
the  language  of  the  president  judge  of  this  court,  at  page  337,  as 
follows : 

''It  appears  that  the  cash  in  bank  is  used  in  connection  with  the 
defendant's  business.  It  represents  capital  stock  employed  in 
carrying  on  the  business,  and  is  incident  and  appurtenant  thereto. 
It  is  impossible  to  conceive  of  carrying  on  a  business  without  a 
bank  account.  Of  course  the  amount  of  cash  in  bank  is  an  im- 
portant consideration  when  the  question  of  exemption  is  claimed. 
If  the  amount  is  no  more  than  is  reasonably  necessary,  and  the 
deposit  is  strictly  incident  to  and  employed  in  the  business,  it  is 
entitled  to  the  same  exemption  allowed  other  property  actually 
employed.  We  do  not  mean  to  say  that  all  cash  in  bank,  to  any 
amount,  would  be  exempt,  but  so  much  as  is  essential  to  and  ac- 
tually used  in  the  business.  There  is  no  suggestion  by  the  Com- 
monwealth that  the  sum  of  $50,000  in  the  present  case  is  in  ex- 
cess of  the  business  needs  of  the  defendant." 

Whether  the  defendant  company  carries  cash  in  bank  for  the 
purpose  of  meeting  its  business  needs  or  holds  securities  readily 
convertible  into  cash  or  readily  acceptable  as  security  for  cash  ad- 
vanced can  make  no  difference  in  the  principle.  The  defendant 
company  is  entitled  to  carry  such  worki^ng  fund  as  will  enable  it 
to  meet  the  demands  of  its  manufacturing  business.  Its  officers 
are  charged  with  the  duty  of  determining  how  much  shall  be  car- 
ried for  the  purpose. 

In  our  opinion  this  case  is  quite  similar  to  that  of  Common- 
wealth V.  Dilworth  Company,  242  Pa.  194,  in  which  it  appears 
that  the  sum  of  $100,000  was  during  several  tax  years  held  by 
Dilworth,  Porter  &  Co.,  payable  on  demand  as  the  defendant 
company  might  require  it  for  its  business  purposes.  Portions  of 
it  were  drawn  and  used  for  these  purposes  during  certain  of  the 
years,  and  it  was  there  held  that  this  sum  was  entirely  exempt 
from  taxation.  In  discussing  this  question,  Mr.  Justice  £i«kin  at 
page  198  of  the  case  just  cited,  uses  the  following  language : 

''The  reports  show  that  a  certain  amount  of  cash  and  current 
assets  were  on  hand  at  the  time  they  were  made,  but  nothing 
contained  therein  can  properly  be  taken  to  mean  that  this  capital 
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was  not  exclusively  employed  in  the  manufacturing  business. 
The  presumption  is  that  the  cash  and  current  assets  on  hand  were 
deemed  necessary  in  conducting  the  business,  and  we  have  not 
been  able  to  discover  any  evidence  from  which  a  different  infer- 
ence might  be  fairly  drawn.  On  the  other  hand,  it  is  averred  in 
the  affidavit  filed  by  appellant,  which  by  agreement  was  to  be 
accepted  as  evidence  in  the  case,  that  the  $100,000  in  question  was 
exclusively  employed  in  the  manufacturing  business,  and  was 
deposited  subject  to  check  or  call  on  like  terms  and  conditions  as 
if  deposited  in  a  bank." 

Here  the  only  evidence  submitted  to  us  is  that  of  the  treasurer 
of  the  company.  This  is  uncontradicted.  No  attempt  has  been 
made  to  prove  that  the  cash  and  securities  stated  by  him  to  be 
held  as  the  necessary  working  capital  of  the  defendant  during  the 
year  is  inaccurate.  Persons  familiar  with  the  business  operations 
and  needs  of  like  companies  could  have  been  called  to  testify  if 
this  sum  was  not  reasonably  necessary  for  carrying  on  the  manu- 
facturing operations  of  the  defendant.  We  have  just  considered 
this  question  in  the  case  of  Commonwealth  v.  John  B.  Stetson 
G>mpany,  546  Commonwealth  Docket,  191 1,  (See  preceding  case) 
in  which  the  facts  are  practically  identical  with  those  in  this  case. 
The  testimony  in  behalf  of  the  defendant  here  being  clear  and 
specific,  and  no  attempt  being  made  by  the  Commonwealth  to 
show  that  the  money  and  securities  claimed  to  be  exempt  are  not 
reasonably  necessary  to  enable  the  defendant  to  carry  on  its  man- 
ufacturing business,  we  are  of  opinion  that  it  has  been  sufficiently 
)shown  that  it  is  necessary  for  this  purpose.  If  so,  it  is  exempt  from 
taxation.    We  have  therefore  reached  the  following  conclusions : 

1.  The  defendant  is  entitled  to  the  exemption  from  taxation 
which  it  claimed  at  the  time  of  the  settlement. 

2.  The  sum  of  $951,528  upon  which  the  tax  was  imposed  by 
the  settlement  is  in  contemplation  of  law  working  capital  actually 
and  exclusively  employed  in  manufacturing  and  is  therefore 
exempt  from  taxation. 

3.  The  settlement  made  against  the  defendant  company  is  with- 
out authority  of  law. 
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We  therefore  direct  that  judgment  be  entered  in  favor  of  the 
defendant  and  against  the  Commonwealth,  unless  exceptions  be 
filed  within  the  time  limited  by  law. 
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PUBUG  SERVICE  COMMISSION 

Borough  of  Lewistown  v.  Penn  Central  Light  &  Power 

Company. 

Rates — Discrimination  between  localities — Fair  return  on  invest^ 
ment — Competition. 

Respondent's  rates  for  electricity  for  domestic  and  tnisiness  purposes  are 
12,  9,  and  3  cents  per  k.  w.  h.  in  Lewistown,  Reedsville,  and  Huntingdon 
respectively.  Its  rates  for  power  are  uniform.  Complainant  alleges  that 
the  rate  of  12  cents  in  Lewistown  is  excessive  and  discriminatory. 

Respondent's  investment  in  Lewistown  devoted  exclusively  to  residential 
tmsiness  is  $4^600,  on  which  its  net  revenue  is  less  than  2%,  not  allowing 
for  renewal  reserve.  Its  investment  devoted  to  both  domestic  and  com- 
mercial business  is  $94»5oo  and  its  net  revenue  thereon  is  less  than  5%- 
Its  entire  investment  is  $180,000  and  its  total  net  revenue  on  all  business  is 
a  little  over  7%.  These  figures  do  not  include  any  allowance  for  going 
value  or  depreciation. 

The  respondent's  investment  in  Huntingdon  is  $153*000,  from  which  it 
derived  in  one  year  a  profit  of  $300,  not  allowing  for  taxes,  fixed  charges 
or  renewal  reserve.    It  is  here  in  competition  with  a  rival  company. 

Held:^i,  The  rates  in  Lewistown  are  not  excessive. 

2.  The  charging  of  a  lower  rate  at  Huntingdon,  where  active  competi- 
tion exists  is  not  discrimination.  (Cf.  Goerlich  et  al  v.  Bethlehem  City 
Water  Co.  i  P.  C.  R.  213— Ed.) 

Complaint  Docket  No.  174. 

Report  and  Order  of  the  Commission. 

Submitted  March  21,  1914.  Decided  November  6,  1914. 

William  N.  Trinkle,  for  the  Commission. 

L.  J.  Durbin,  for  the  complainant. 

Jam^es  CoUins  J  ones ,  for  the  respondent. 

Commissioner  Wright: 

On  March  21,  1914,  J.  Price  Wcrtz,  of  Lewistown,  Mifflin 
County,  complained  to  the  Pennsylvania  Public  Service  Commis- 
sion that  the  Penn  Central  Li|^t  &  Power  Company  had  estab- 
lished meter  rates,  and  during  January  and  February,  1914, 
charged  and  collected  for  electricity  used  for  domestic  and  busi- 
ness purposes,  as  follows : 
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"i2c.  per  k.  w.  hour  for  the  Borough  of  Lewistown ;  6c.  per  k. 
w.  hour  for  the  Borough  of  Reedsville,  and  3c.  per  k.  w.  hour  for 
the  Borough  of  Huntingdon ;  all  being  under  substantially  similar 
circumstances  and  conditions/'  and  that  such  difference  gave  an 
undue  and  unreasonable  preference  to  residents  of  Reedsville  and 
Huntingdon,  and  that  said  rate  of  12c.  per  k.  w.  hour  in  the  Bor- 
ough of  Lewistown  was  unfair,  unjust,  unreasonable,  exorbitant 
and  excessive. 

Upon  a  hearing  of  the  above  complaint  held  on  Tuesday,  July 
21,  1914,  witnesses  testified  that  the  schedules  and  tariffs  of  the 
company  in  Reedsville  and  Lewistown  were  identical ;  that  Lew- 
istown has  a  population  of  about  9,000,  Reedsville  about  500,  and 
Huntingdon  about  8,000 ;  that  the  tariff  rates  in  Reedsville  and 
Lewistown  were  now  12c.  per  k.  w.  hour,  less  20%,  or  9  6-ioc.  per 
k.  w.  hour  for  the  first  thirty  hours,  and  6c.  less  20%,  or  4  8-ioc. 
for  the  second  thirty  hours  service. 

The  evidence  also  shows  that  in  Huntingdon  the  rate  charged  is 
3c.  per  k.  w.  hour  for  domestic  and  commercial  uses;  that  the 
power  rate  is  uniform  throughout  the  entire  system  of  the  re- 
spondent. 

The  evidence  also  was  to  the  effect  that  "the  respondent  com- 
pany had,  at  large  expense,  made  a  complete  investigation  of  the 
value  and  an  analysis  of  the  revenue  and  expenses  of  the  boroughs 
and  towns  mentioned  in  the  complaint,  and  that  in  the  Borough  of 
Lewistown,  their  total  investment  was  approximately  $180,000.00; 
for  the  Borough  of  Huntingdon,  $153,000.00,  not  including  any  al- 
lowance for  going  value  or  depreciation;  that  the  revenue  for 
Lewistown,  actual,  for  ten  months  and  estimated  for  two  months, 
for  the  year  ending  July  i,  1913,  was  $38,638.00,  less  operating 
expenses  and  taxes  properly  chargeable  to  the  Lewistown  plant  of 
$25,923.00,  leaving  a  net  revenue  from  Lewistown  of  $12,715.00, 
or  a  trifle  over  7%  on  the  amount  invested  in  that  borough. 

The  evidence  also  shows  that  in  Lewistown  alone,  approxi- 
mately $94,500.00  represents  the  capital  investment  employed  in 
domestic  and  commercial  lighting,  or  53  per  cent,  of  investment  in 
that  borough,  and  on  this  the  company  derived  only  $4,500.00 
revenue,  applicable  to  dividends,  incomes  and  surplus,  or  less  than 
5%  of  their  investment ;  and  that  the  company  had  approximately 
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$48,600.00  for  capital  investment  devoted  exclusively  to  residential 
business,  upon  which  their  net  revenue,  if  considered  alone,  is  less 
than  2%,  not  allowing  anything  for  renewal  reserve;  that  the 
value  of  the  Huntingdon  plant  is  approximately  $153,000.00/'  and 
evidence  shows  that  the  company  derived  a  profit  of  less  than 
$300.00  without  allowing  for  taxes,  fixed  chains  or  renewal  re^ 
serve ;  no  interest  being  charged. 

At  Huntingdon,  although  the  rate  is  3c.  per  k.  w.  hour,  the  evi-* 
dence  shows  that  the  number  of  customers  has  decreased  since 
January,  1912,  when  another  company  began  service  in  that  bor- 
ough, and  the  decrease  would  have  been  much  greater  had  not  the 
Penn  Central  Light  &  Power  Company  secured  many  new  cus- 
tomers who  had  never  before  used  electricity. 

The  evidence  also  shows  that  the  revenue  from  Huntingdon  has 
largely  decreased,  and  the  decrease  would  also  have  been  greater 
had  it  not  secured  new  customers  who  had  not  before  used  elec- 
tricity. 

From  the  evidence  produced  at  the  hearing  it  seems  plain  that 
when  considering  Lewistown  alone,  without  reference  to  Hunting- 
don, the  rates  do  not  appear  to  be  excessive  nor  do  they  appear  to 
be  in  excess  of  what  would  be  considered  a  Intimate  income  for 
the  amount  of  capital  invested  in  that  borough.  The  Commission 
does  not  consider  it  fair  to  order  the  reduction  of  a  rate,  which  by 
the  evidence  is  shown  to  be  fair  and  reasonable,  on  account  of  the 
fact  that  in  another  community  the  company  is  furnishing  current 
at  a  price  below  the  cost  thereof. 

The  evidence  also  shows  that  if  the  respondent  should  increase 
their  rates  in  the  Borough  of  Huntingdon  they  would  undoubtedly 
have  a  decrease  in  the  number  of  customers,  as  well  as  in  their 
revenue,  as  they  are  now  unable  to  retain  many  of  their  customers 
who  have  changed  and  are  now  connected  with  another  electric 
company. 

While  the  evidence  seems  to  be  conclusive  that  the  patrons  of 
the  company  in  Huntingdon  are  paying  less  than  what  could  be 
considered  a  reasonably  fair  rate,  on  the  other  hand,  if  the  re- 
spondent should  increase  their  rates  and  lose  their  present  revenue, 
their  plant  would  be  useless  and  be  almost  a  total  loss  to  the  stock- 
holders of  their  company.  The  present  rates  of  the  company  in 
Huntingdon  were  made  for  the  purpose  of  meeting  competition, 
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otherwise  the  company  would  lose  its  customers,  and  the  large 
investment  in  that  borough  would  be  a  loss  to  the  stockholders. 

It  appears,  therefore,  that  the  rates  of  respondent  in  the  bor- 
ough of  Lewistown  are  just  and  reasonable,  and  it  is  hereby  di- 
rected by  the  Commission  that  an  order  be  entered  dismissing  the 
complaint  in  this  case. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  thereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to-wit  November  6th,  1914,  it  is  ordered:  That  the  com- 
plaint in  this  proceeding  be,  and  it  is  hereby  dismissed. 

By  the  Commission  : 
Frank  M.  Wallace,  Acting  Chairtnan. 


C.  C.  Fiscus  V.  Phila.  &  Reading  Railway  Co. 

Train  service — Discrimination  between  localities — Failure  to  show 
public  demand  for  additional  service. 

Complainant  alleges  that  the  passenger  train  service  of  the  respondent  on 
its  East  Penn  Branch  between  Allen  town  and  Reading  is  unsatisfactory, 
and  that  it  discriminates  against  AUentown;  and  asks  that  an  express 
train  running  in  the  evening  between  these  points  be  stopped  at  local  points 
or  that  an  additional  local  train  be  provided  to  accommodate  passengers. 

Held: — ^As  there  was  no  testimony  at  the  hearing  to  show  to  what  ex- 
tent people  would  take  advantage  of  such  train  service  in  the  evening,  or 
to  what  extent  the  demand  for  it  was  based  on  the  needs  of  the  community, 
the  Commission  is  not  warranted  in  requiring  the  respondent  to  stop  its 
express,  which  competes  with  other  lines  for  through  traffic,  or  to  incur 
the  expense  of  installing  an  additional  local  train. 

Complaint  Docket  No.  245. 

Report  and  Order  of  the  Commission. 

Submitted  June  29,  1914.  Decided  November  19,  1914 
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£.  M .  Vale,  for  the  Commission. 
Paul  Reilly,  for  the  complainant. 
William  L.  Kinter,  for  respondent. 
Commissioner  Bucht: 

The  complainant  in  this  proceeding  sets  forth  that  he  is  a  resi- 
dent of  Mertztown,  Berks  County,  Pennsylvania,  engaged  in  the 
business  of  manufacturing  rugs  and  carpets ;  that  "in  pursuance 
of  the  requirements  of  his  business,  he  makes  frequent  trips  to 
New  York  City";  that  ''although  his  place  of  business  is  only 
about  one  hundred  miles  from  New  York  City/'  he  is  obliged,  in 
order  to  reach  home,  to  leave  New  York  at  12 :  50  p.  m.,  or  else  by 
taking  the  next  train  which  leaves  New  York  at  5 :  00  p.  m.,  he  is 
compelled  to  ''go  past  his  home  to  Reading,  where  the  .train  ar- 
rives at  8 :  29  p.  m.,  and  then  return  eastward  to  Mertztown,  on 
the  train  leaving  Reading  at  8: 37  p.  m.";  that  "frequently"  the 
train  from  New  York  is  a  few  minutes  late,  compelling  him  "to 
remain  over  night  in  Reading" ;  that  "divers  other  persons  living 
between  AUentown  and  Reading  are  in  the  same  situation  as  own- 
plainant" ;  and  that  train  service  between  AUentown  and  Reading 
discriminates  against  AUentown  "in  the  number  of  trains  and  the 
time  when  such  trains  are  operated." 

The  Chamber  of  Commerce  of  AUentown  joined  in  this  com- 
plaint, alleging  that  the  schedule  of  train  service  maintained  by 
respondent  on  the  East  Penn  Branch  "discriminates  against  the 
interests"  of  AUentown  and  "in  favor  of  those  of  the  City  of 
Reading" ;  and  asking  for  "train  service  during  the  middle  after- 
noon and  late  evening,  by  which  residents  along  the  line  of  this 
railroad  might  come  to  this  city  for  business  purposes,  and  return 
to  their  homes  at  a  reasonable  ^our." 

The  East  Penn  Branch  of  the  Reading  Railroad  connects  Al- 
lentown  and  Reading,  and  is  35.8  miles  long.  There  are  thirteen 
stations  maintained  on  the  line,  and  five  local  trains  operated  be- 
tween Reading  and  AUentown  each  way  daily  except  Sunday. 
From  Topton,  which  is  about  half-way  between  Reading  and  Al- 
lentown,  there  are  two  additional  trains  each  way  to  AUentown 
and  return,  thus  giving  all  stations  between  Topton  and  AUen- 
town seven  trains  each  way.    From  AUentown  there  is  also  a 
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half-hour  trolley  service  to  Macungie,  9.2  miles  along  the  East 
Penn  Branch,  and  from  Reading,  a  trolley  service  every  hour  to 
Fleetwood,  11.3  mil^s  more  or  less,  paralleling  the  same  road. 
There  is  no  trolley  service,  or  at  least  no  convenient  trolley  serv- 
ice between  Macungie  and  Fleetwood. 

Mertztown  is  a  small  community  of  approximately  several  hun- 
dred people,  on  the  East  Penn  Branch,  15.3  miles  from  AUentown 
and  20.5  miles  from  Reading  by  rail.  On  week  days  there  are 
seven  trains  for  AUentown  stopping  at  this  point  between  5 :  47  a. 
m.  and  9: 21  p.  m. ;  and  seven  trains  west  as  far  as  Topton,  five 
of  them  being  scheduled  for  Reading. 

Trains  from  Reading  after  twelve  o'clock  noon  making  all  stops 
reach  AUentown  at  i :  35  p.  m. ;  4 :  17  p.  m.  and  9:  52  p.  m.,  and 
from  Kutztown,  by  way  of  Topton,  at  5 :  37  p.  m. ;  returning, 
local  trains  leave  AUentown  for  Reading  at  i :  37  p.  m.  and  4 :  28 
p.  m.,  and  for  Kutztown,  via  Topton,  at  6:08  p.  m.  The  train 
leaving  at  6 :  08  p.  m.  is  the  last  train  of  the  day  over  the  East 
Penn  Branch  making  local  stops  west  of  AUentown.  It  is  with 
the  late  afternoon  and  evening  trains  over  the  East  Penn  Branch 
into  and  out  of  AUentown  that  this  complaint  is  concerned. 

The  respondent  railway  company  is  petitioned  (i),  to  pro- 
vide train  accommodations  from  the  City  of  AUentown  to  Mertz- 
town and  other  local  points  on  the  East  Penn  Branch  after  the 
train  from  New  York  reaches  AUentown  at  7 :  35  p.  m.,  either  by 
stopping  the  aforesaid  express  train  at  the  various  local  stations, 
or  by  instaUing  a  local  train  to  follow  the  express  train  about  eight 
or  half-past  eight  o'clock  in  the  evening;  (2),  to  give  the  residents 
living  along  the  East  Penn  Branch  the  same  train  facUities  to  get 
to  AUentown  and  back  that  is  offered  to  them  with  respect  to  the 
City  of  Reading. 

The  train  which  arrives  at  AUentown  at  7 :  35  p.  m.  from  New 
York,  and  which  complainant  is  asking  to  have  stopped  at  local 
points  between  AUentown  and  Reading  is  known  as  train  No.  9. 
This  train  leaves  New  York  at  5 :  00  p.  m.  and  is  operated  as  a 
through  express  to  Harrisburg,  making  the  run  in  five  hours  and 
ten  minutes.  As  the  train  is  competing  for  through  express  traffic 
with  Pennsylvania  Railroad  trains,  some  of  which  make  the  time 
between  New  York  and  Harrisburg  in  four  hours  and  one-half,  it 
cannot  be  expected  to  retain  its  proper  share  of  the  traffic  and 
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otherwise  maiatain  its  status  as  an  express  train,  if  required  to 
make  more  frequent  stops.  Furthermore,  this  train  also  makes 
important  connections  at  Readii^  with  trains  from  WiUiamsport, 
Pottsville  and  Phibtdelphia,  and  outbound  trains  to  Pottsville, 
Tamaqua,  Philadelphia  and  Allentown.  To  stop  tfie  train  at 
points  along  the  East  Penn  Branch  would  necessitate  re-arranging 
this  entire  schedule  of  train  connections  at  Reading,  and  more  or 
less  seriously  affect  sdiedules  and  train  connections  in  tiie  evening 
upon  all  the  imp<Mtant  lines  of  the  respondent  company.  Under 
the  drcumatances,  the  request  of  complainant  for  this  service 
must  be  denied 

It  now  remains  to  ascertain  if  a  local  passenger  train  should  be 
installed  to  operate  over  the  East  Penn  Branch  from  Allentown  to 
Reading  after  7:35  p.  m.  The  complainant  testified  that  he 
makes  from  thirty  to. forty  trips  a  year  to  New  York  when  he  is 
put  to  inconvenience  and  expense  in  reaching  home  from  Allen- 
town  by  reason  of  the  fact  that  such  accommodations  are  not  of- 
fered to  the  public ;  that  he  knew  of  three  other  persons  living 
along  the  East  Penn  Branch  who  make  frequent  trips  to  New 
York  and  who  are  similarly  situated ;  that  a  petition  containing 
four  hundred  and  twenty-eight  names  of  residents  al(mg  the  East 
Penn  Branch- was  handed  to  respondent  last  January,  asking  for 
a  local  train  west  out  of  Allentown  in  the  evening.  The  record  in 
this  case  also  shows  a  list  of  names  of  business  men  who  are  said 
to  be  desirous  for  such  services,  but  who  did  not  perscMially  ap- 
pear and  testify  at  the  hearing.  The  secretary  of  the  Chamber 
of  Commerce  of  Allentown  also  testified  that  the  merchants  of 
Allentown  "desire  this  later  train  from  Allentown  west  to  Read- 
ing." 

There  was  no  testimony  offered  at  the  hearing,  however,  to 
show  to  what  extent  people  would  take  advantage  of  such  train 
service  in  the  evening,  or  to  what  extent  the  demand  for  it  was 
based  upon  the  needs  of  the  community.  The  rather  meager  evi- 
dence placed  upon  the  record  can  not  be  r^farded  as  sufficient  to 
warrant  the  Commission  in  requiring  the  respondent  to  incur  the 
expense  of  installing  an  additional  train  for  service  that  is  not 
more  clearly  and  fully  established  by  complainant. 

It  should  be  observed  that  residents  along  the  East  Penn  Branch 
can  reach  New  York  City,  have  three  hours  for  business,  and  re- 
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turn  the  same  day,  if  they  care  to  avail  themselves  of  the  morning 
service  offered  by  respondent.  There  is  a  train  leaving  Mertz- 
town  at  5 :  57  a.  m.,  which  arrives  at  New  York  at  9 :  30  a.  m. ; 
and  a  return  train  which  leaves  New  York  at  12 :  30  p.  m.,  making 
all  stops  at  East  Penn  Branch  points,  and  arrives  at  Mertztown  at 
4: 59  p.m. 

It  is  also  contended  by  complainant  that  respondent  offers  bet- 
ter train  accommodations  over  the  East  Penn  Branch  during  the 
late  afternoon  and  evening  to  Reading  and  return  than  to  Allen- 
town  and  return,  thus  discriminating  in  favor  of  Reading  and 
against  Allentown.  There  is  nothing  appearing  on  the  record  to 
show  that  Allentown  has  suffered  any  detriment  in  its  business  in- 
terests by  reason  of  the  fact  that  it  did  not  have  the  later  train 
service  in  the  day. 

Under  the  present  schedule,  the  last  train  over  the  East  Penn 
Branch,  making  local  stops,  leaves  Allentown  at  6:08  p.  m.  and 
runs  as  far  west  as  Topton,  and  then  proceeds  to  Kutztown,  its 
destination.  Since  the  stores  of  Allentown  close  at  5 :  30  p.  m.  ex- 
cept on  Saturday  evenings,  persons  residing  east  of  Topton  have 
ample  time  to  make  their  trains  after  business  hours.  And  since 
Topton  is  half-way  between  Allentown  and  Reading,  it  does  not 
seem  probable  that  persons  residing  west  of  that  point  along  the 
East  Penn  Branch  would  care  to  go  to  Allentown  to  shop  and 
transact  other  business  regularly,  even  if  they  could  go  and  return 
on  later  trains. 

Reading  being  the  larger  town  will  naturally  attract  the  busi- 
ness of  the  surrounding  territory  within  a  certain  area.  It  ap- 
pears from  the  record  that  the  business  from  Topton  west  is  tribu- 
tary to  Reading,  and  from  Topton  east  more  or  less  tributary  to 
Allentown.  No  change  in  schedule  of  trains  would  likely  affect 
this  situation  to  any  appreciable  extent. 

The  Commission  is,  therefore,  of  the  opinion  that  the  petition 
of  complainant  for  additional  train  service  on  the  East  Penn 
Branch  of  the  Reading  Railroad  should  be  refused,  and  the  ccxn- 
plaint  be  dismissed. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 


Digitized  by  CjOOQ  IC 


lOiS  CORPORATION  REPORTER.  a57 

vestigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  finding  of  fact  and  conclusions 
there6n,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to-wit,  November  19th,  1914,  it  is  ordered:  That  the  com- 
plaint in  this  proceeding  be,  and  it  is  hereby  dismissed. 

By  the  Commission : 
Frank  M.  Wali^ace,  Acting  Chairman. 


J.  E.  Callahan,  et  ai,.,  v.  Eme  Railroad  Co. 

Discontinuance  of  trains — Station  facilities — Accommodation  of 
traffic. 

Complainants  alleged  that  the  discontinuance  of  operation  of  two  pas- 
senger trains  by  the  respondent,  had  left  persons  at  Kennard  station,  Mer« 
cer  county,  without  passenger  service  and  without  means  of  forwarding 
fragile  parcel  post  matter.  Complainants  ask  for  the  re-establishment  of 
passenger  service,  the  erection  of  a  station  building  and  the  employment 
of  an  agent 

The  evidence  showed  that  the  average  passenger  receipts  on  this  line 
were  25  cents  per  train  mile,  and  the  cost  of  operation  was  71.73  cents  pet 
train  mile,  and  since  the  discontinuance  thereof  passengers  had  been  car- 
ried on  the  local  freight  train,  which  was  rarely  operated  on  schedule; 
that  the  respondent  provided  a  car  for  the  storing  of  freight  and  a  waiting 
room  in  a  nearby  house  for  passengers;  and  that  the  freight  service  is 
unsatisfactory. 

Held: — ^While  the  amount  of  traffic  is  limited,  the  people  about  Kennard 
are  entitled  to  reasonable  and  regular  passenger  service,  and  the  proper 
facilities  for  and  regular  attention  to  their  shipments  of  freight  and  ex- 
press. 

It  was  ordered :  i.  The  respondent  should  carry  passengers  on  its  local 
freight  train  in  each  direction  once  per  day  (except  Sunday). 

2.  The  said  train  should  be  operated  on  a  schedule  that  would  best  ac- 
commodate the  complaints. 

3.  The  car  used  for  storing  freight  and  express  and  the  waiting  room 
shall  be  maintained. 

4.  A  new  station  building  and  an  agent  are  unnecessary. 

5.  The  freight  service  should  be  improved. 

CoMPi^AiNT  Docket  No.  189. 

Report  and  Order  of  the  Ccmmiission. 

Filed  April  17,  1914.  Decided  November  18,  1914. 


Digitized  by  CjOOQ  IC 


2S$  THE  PENNSYLVANIA  aP.CR. 

Befne  H.  Evans,  for  the  Ccmimission. 

Guy  Thome,  for  the  complainant. 

T,  H.  Burgess,  for  the  respondent.  * 

Commissioner  Tone  : 

J.  £.  Callahan,  C.  G.  Freeland  and  J.  M.  Little,  as  a  committee 
representing  the  people  at  Kennard  Station,  complained  that  the 
Erie  Railroad  Company  had  discontinued  the  operation  of  passen- 
ger trains  Nos.  219  and  220  between  Greenville  and  Meadville, 
thus  leaving  the  people  at  Kennard  without  passenger  service  and 
without  means  of  forwarding  fragile  parcel  post  matter ;  and  stat- 
ing that  the  freight  and  passenger  business  were  both  increasing 
at  this  station ;  that  it  was  the  best  paying  station  between  Green- 
ville and  Meadville,  and  demanding  that  the  railroad  company 
maintain  a  station  building  and  agent  to  accommodate  and  care  for 
the  traffic. 

From  the  evidence  submitted,  it  is  found  that  Kennard  is  a  com- 
munity in  Mercer  County,  having  about  twenty-five  dwellings 
within  a  radius  of  one-half  mile,  and  is  a  station  on  that  portion 
of  the  main  line  of  the  Erie  Railroad  running  northeasterly  from 
Greenville  to  Meadville,  the  intermediate  stations  with  distances 
of  each,  respectively,  northeast  of  Greenville  beii^,  Kennard — 4.9 
miles,  Atlantic — 7.8  miles.  Stony  Point — 13  miles,  Geneva — 19 
miles,  and  Meadville,  26  miles ;  that  Shenango  is  a  station  about 
two  miles  southwest  of  Greenville ;  that  for  some  years  previous 
to  June,  1911,  there  was  no  passenger  service  furnished  at  Kennard 
Station;  that  from  June  to  November,  1911,  Kennard  passengers 
were  carried  on  a  local  freight  train ;  that  frcMn  November,  1911, 
to  April  isth,  1914,  passenger  service  was  furnished  by  extending 
the  run  of  a  local  passenger  train  previously  operating  between  L#ea- 
vittsburg,  Ohio,  and  Shenango,  Pennsylvania,  northeasterly,  from 
the  latter  point  through  Greenville,  Kennard,  Atlantic,  et  cetera,  to 
Meadville,  which  operation  between  Shenango  and  Meadville  was 
discontinued  April  isth,  1914,  from  which  time  to  May  iSth,  1914, 
no  passenger  service  was  provided  for  Kennard,  and  from  May 
ISth  to  the  present  time  passengers  have  been  carried  between 
Greenville  and  Kennard  on  a  local  freight  train,  in  each  direction, 
once  a  day,  scheduled  to  arrive  at  Greenville  about  9: 11  a.  m., 
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and  depart  at  2 :  10  p.  m. ;  that  this  local  freight  was  seldom 
0{>erated  on  its  schedule  owing  to  delays  caused  by  its  handling 
and  switching  freight,  and  also  by  all  other  trains  having  the 
preference  over  the  local  freight ;  that  the  passenger  service  de- 
sired by  the  people  of  Kennard  was  accommodation  to  reach 
Greenville  for  one  or  two  men  before  7:00  a.  m.,  for  several 
scholars  before  9:00  a.  m.,  for  others  in  time  to  transfer  to  a 
Bessemer  &  Lake  Erie  Railroad  train  leaving  Greenville  at  9 :  33 
a.  m.  for  Mercer,  the  county-seat,  and  proper  service  for  return 
trips  the  same  day,  the  train  from  Mercer  arriving  at  Greenville  at 
4:47  p.  m.;  that  the  local  passenger  train  operating  between 
Leavittsburg,  Ohio,  and  Meadville,  Penna.,  for  the  months  of 
April,  July  and  October,  1913,  and  January,  1914,  earned  about 
twenty-five  cents  per  train  mile,  and  its  operation  was  discon- 
tinued between  Shenango,  Greenville  and  Meadville,  in  order  to 
reduce  operating  expenses;  that  the  average  cost  of  operating 
passenger  trains  per  train  mile  was  estimated  to  be  seventy-one 
and  seventy-three  hundredths  cents;  that  for  the  calendar  year 
191 3,  the  total  receipts  from  Kennard  passengers  amounted  to 
$381.06;  the  average  number  of  passengers  to  and  from  Kennard 
riding  in  each  direction  on  the  local  passenger  train  then  operated 
was  about  three  per  day,  and  the  passenger  receipts  amounted 
during  the  same  period,  from  and  to  the  stations  at  Atlantic,  to 
$2,212.30;  at  Stony  Point  to  $145.05;  at  Geneva,  to  $2,794.65; 
that  for  the  fiscal  year  ending  June  ^ctii,  1914,  the  freight  receipts 
on  traffic  to  and  from  Kennard  amounted  to  $2,509.94  for  out- 
bound carloads,  $352.88  for  inbound  carloads,  $7641  for  out- 
bound L.  C.  L.,  and  $202.65  for  inbound  L.  C.  L.,  a  total  of  $3,- 
141.88;  other  freight  receipts  being,  at  Atlantic— $3,284.20,  at 
Stony  Point — $1,687.11,  at  Geneva — $5,206.43 ;  that  more  or  less 
of  the  freight  at  the  stations  named  was  to  or  from  points  off  the 
line  of  the  Erie  Railroad,  requiring  a  division  of  the  freight  re- 
ceipts with  connecting  carriers ;  that  for  the  year  ending  Septem- 
ber 1st,  1914,  the  carload  freight  at  Kennard  Station  comprised 
12  cars  of  coal,  i  of  salt,  i  of  cement,  2  of  fertilizer  inbound,  and 
33  cars  of  lumber,  2  of  cement  block,  and  116  cars  of  sand  and 
gravel  outbound ;  that  delays  occur  in  furnishing  to  the  shipper  of 
sand  and  gravel  at  Kennard,  the  weights  of  his  shipments,  the 
same  being  weighed  at  Shenango,  thereby  preventing  his  for- 
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warding  B-L's  and  invoices  to  customers ;  that  there  is  confusion 
between  the  shippers  and  train  crews  regarding  local  outbound  L. 
C  L.  freight  and  express,  and  in  the  furnishing  B-L's  therefor, 
due  in  part  to  such  shii»nents  being  subject  to  the  direction  of  the 
railroad  company's  agents  at  both  Greenville  and  Atlantic;  that 
a  freight  car  has  been  side-tracked  at  Kennard  for  use  in  storing 
in  and  out-botmd  freight  and  express ;  is  locked  and  the  key  for 
same  kept  at  the  general  store  near-by  of  J.  M.  Little;  that  a 
room  in  a  house  near  the  station  is  provided  by  the  railroad  com- 
pany for  use  by  passengers  waiting  on  trains ;  that  the  mails  are 
carried  on  through  trains,  being  thrpwn  off  and  caught,  without 
stop,  three  times  per  day  at  Kennard;  that  express  and  parcel 
post  mail  matter  can  be  forwarded  from  Kennard  by  the  shipper, 
notifying  the  railroad  company's  agents  at  Greenville  or  Atlan- 
tic; that  no  notice  is  sent  to  consignees  of  inbound  freight  re- 
ceived at  Kennard ;  that  the  residents  of  the  community  surround- 
ing Kennard  for  several  miles  in  each  direction  are  entirely  de- 
pendent upon  the  Erie  Railroad  for  freight  and  passenger  accom- 
modations. 

The  evidence  indicates  some  lack  of  attention  by  the  respondent 
to  the  necessities  of  shippers  of  freight  and  express,  and  to  the 
regularity  of  schedule  in  the  operation  of  its  train  hauling  passen- 
gers. 

While  the  amount  of  the  traffic  is  limited,  the  people  about 
Kennard  are  entitled  to  reasonable  and  regular  passenger  service, 
and  to  proper  facilities  for  and  regular  attention  to  their  shipments 
of  freight  and  express. 

The  respondent  can  adopt  certain  regulations,  that,  if  made 
effective,  will  insure  more  prompt  and  systematic  attention  to  out- 
bound freight  and  express,  to  the  returning  of  weights  and  issuing 
of  bills  of  lading ;  and  also  that  will,  by  relieving  the  local  freight 
train  of  certain  switching  work,  giving  it  some  preference  as  to 
right-of-way,  changing  its  schedule  at  starting  point  to  allow  it 
more  time  en-route,  insure  its  prcunpt  arrival  at  Kennard  and 
Greenville.  If  the  respondent  make  effective  such  regulations, 
it  is  believed  the  necessity  of  an  agent  will  be  obviated,  and  that 
the  passenger  traffic  will  be  accommodated  without  the  re-instate- 
ment  of  the  local  passenger  train  between  Shenango  and  Mead- 
ville. 
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It  is  the  opinion  of  the  Commission,  that,  if  the  railroad  com- 
pany maintains  the  present  car  in  proper  order  and  condition  for 
housing  frei^t,  has  placed  therein  by  its  trainmen  all  inbound, 
and  loaded  therefrom  all  outbound  L.  C.  L.  freight  and  express, 
and  continues  the  arrangement  for  use  of  a  room  in  a  neighboring 
house  for  sheltering  passengers,  a  further  station  building  and 
agent  are  not  necessary;  and  that  the  railroad  company  should 
place  all  the  freight  and  express  business  to  and  from  Kennard 
under  the  direction  of  one  of  its  agents,  either  at  Greenville  or 
Atlantic;  require  notices  sent  to  consignees  of  inbound  freight 
delivered  to  Kennard,  and  render  promptly  to  shippers  from  the 
station  bills  of  lading,  and  statements  of  weights  of  carload  ship- 
ments ;  and  further,  that  the  railroad  company  shall  carry  passen- 
gers between  Kennard  and  Greenville  on  its  local  freight  train 
once  per  day,  (Sunday  excepted),  in  each  direction,  and  operate 
said  train  on  such  a  schedule  that  it  will  arrive  at  Greenville  at 
8 :  45  a.  m.,  and  leave  Greenville  at  5 :  lo  p.  m.,  thereby  furnish- 
ing service  to  Kennard  scholars  attending  school  in  Greenville, 
and  residents  of  Kennard  desirous  of  making  a  round  trip  during 
one  day  to  Mercer,  the  county-seat;  and  maintain  a  record  of  the 
time  of  arrival  in  the  morning  at  and  of  departure  in  the  afternoon 
from  Greenville  of  said  train. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to-wit,  November  i8th,  1914,  it  is  ordered'  That  the  Erie 
Railroad  Company  maintain  its  facilities  and  service  at  Kennard 
Station  in  accordance  with  the  directions  contained  in  the  report 
of  the  Commission  above  referred  to,  and  so  arrange  its  schedule 
as  to  carry  out  the  directions  of  the  Commission  contained  in  said 
report,  and  that  the  said  railroad  shall  report  to  the  Commission 
once  a  month  for  six  months  a  record  of  the  time  of  arrival  in  the 
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morning,  at,  and  of  departure  in  the  evening  trom,  Greenville,  of 
the  train  mentioned  in  said  report. 

By  the  Commission: 
Frank  M.  Wallace,  Acting  Chairman. 


The  Combined  Committee  of  the  United  Business  Men's 
Assn.,  et  al.,  v.  Pennsylvania  Railroad  Co.,  et  al. 

Finding,  Determination  and  Order  of  the  Commission  in  Re  Pro- 
posed Increase  in  Passenger  Fares  and  Changes  in  Passenger 
Tariffs^  to  become  effective  December  15th  and  20th,  1914. 

Complaint  Docket  315. 
By  the  Commission  ;  Dec.  12, 1914. 

I.  The  Commission  having  considered  the  complaints  against 
the  tariffs  of  passenger  fares  filed  by  certain  railroad  companies 
in  Pennsylvania,  to  become  effective  December  15th,  1914,  or 
thereafter,  whereby  fares  of  various  classes  are  to  be  advanced 
and  the  sale  of  certain  classes  of  tickets  is  to  be  discontinued,  and, 
having  held  hearings  to  ascertain  the  nature  of  the  proposed 
changes  and  the  effect  which  the  proposed  tariffs  will  have  upon 
the  charges  collected  for  passenger  transportation,  and  also  for 
the  purpose  of  taking  testimony  as  to  the  reasonableness  and  law- 
fulness of  such  charges,  under  the  provisions  of  the  Public  Serv- 
ice Company  Law,  it  is  the  judgment  and  finding  of  the  Commis- 
sion that  the  withdrawal  from  sale  of  the  fifty  and  one  hundred 
trip  individual  commutation  tickets,  which  have  been  maintained 
for  many  years,  would  unreasonably  increase  the  fares  paid  by 
persons  who  have  found  those  tickets  suited  to  their  needs ;  that 
two  or  one  quarter  cents  per  mile  is  an  unreasonably  high  basis 
for  the  charge  for  a  ten  trip  ticket,  and  that  the  sixty  trip  monthly 
commutation  ticket  and  the  forty-six  trip  monthly  school  ticket 
should  be  valid  for  a  period  of  one  month,  and  the  one  hundred 
and  eighty  trip  commutation  ticket  should  be  valid  for  a  period  of 
three  months,  all  from  the  date  of  issue,  instead  of  being  valid  for 
periods  of  one  and  three  calendar  months  only,  as  heretofore  pro- 
posed. 

II.  It  is  held  that  the  proposed  tariffs  are  unreasonable  in  the 
following  particulars : 

I.  In  the  withdrawal  from  sale  by  the  respondent  companies  of 


Digitized  by  CjOOQLC 


I9I5  CORPORATION  REPORTER.  aft 

the  one  hundred  trip  individual  commutation  ticket. 

2.  In  the  charge  of  more  than  two  cents  a  mile  for  ten  trip 
tickets. 

3.  In  providing  that  the  sixty  trip  monthly  commutation  and  the 
forty-six  trip  monthly  school  tickets  shall  be  valid  only  for 
the  period  of  the  calendar  month  in  which  such  tickets  are 
sold,  and  that  the  one  hundred  and  eighty  trip  quarterly  com- 
mutation tickets  shall  be  valid  only  for  three  calendar 
months. 

III.  It  is  the  opinion  of  the  Commission  that  a  reasonable  scale 
and  classification  of  the  charges  for  suburban  passenger  trans- 
portation in  Pennsylvania  is  one  providing  for  the  sale  of : 

1.  One  hundred  trip  individual  tickets,  sold  at  a  rate  not  to  ex- 
ceed one  and  one-half  cents  per  mile. 

2.  Ten  trip  tickets,  good  for  bearer  and  persons  accompanying 
bearer,  sold  at  a  rate  not  to  exceed  two  cents  per  mile.  ' 

3.  Sixty  trip  individual  monthly  commutation  and  forty-six  trip 
individual  monthly  school,  and  one  hundred  and  eighty  trip 
quarterly  individual  commutation  tickets  at  the  scale  of 

charges  in  the  proposed  tariffs. 

IV.  And  now,  to  wit,  December  12th,  1914,  the  carriers  arc 
accordingly  hereby  required  to  substitute  for  the  passenger  tar- 
iffs filed,  to  become  effective  December  15th  (for  the  Baltimore 
and  Ohio  Railroad  Company  effective  December  20th),  other 
tariffs  or  supplements,  covering  the  subjects  and  localities  affected 
by  the  said  proposed  tariffs  or  supplements,  providing : 

1.  For  the  sale  of  one  hundred  trip  individual  commutation 
tickets  valid  for  a  period  of  six  months  from  the  date  of  is- 
sue, the  rate  charged  for  these  tickets  not  to  exceed  one  and 
one-half  cents  a  mile. 

2.  For  the  sale  of  ten  trip  tickets,  good  for  bearer  and  persons 
accompanying  bearer,  valid  for  a  period  of  three  months 
from  date  of  issue,  the  rate  charged  for  these  tickets  not  to 
exceed  two  cents  a  mile. 

3.  For  the  sale  of  sixty  trip  individual  commutation  tickets  and 
forty-six  trip  school  individual  commutation  tickets,  each 
class  of  tickets  valid  for  a  period  of  one  month  from  the 
date  of  issue,  and  for  the  sale  of  one  hundred  and  eighty  trip 
individual  commutation  tickets,  valid  for  a  period  of  three 
months  from  the  date  of  issue. 
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To  fulfill  the  requirements  of  this  finding,  determination  and 
order,  the  respondent  companies,  to  wit,  the  Pennsylvania  Rail- 
road Company,  the  Philadelphia,  Baltimore  and  Washington  Rail- 
road Company,  the  Philadelphia  and  Reading  Railway  Company, 
and  the  Baltimore  and  Ohio  Railroad  Company,  are  hereby  au- 
thorized to  file,  post  and  publish,  eflFective  December  15th,  1914, 
(for  the  Baltimore  and  Ohio  Railroad  Company,  effective  De- 
cember 20th,  1914),  upon  one  day's  notice  to  the  public  and  the 
Conmiission,  new  tariffs  or  supplements  to  the  tariffs  now  on  file 
with  the  Commission. 


BiRDSBORO  Stone  Company  v.  Phii^adelphia  &  Reading  Ry.  Co. 

Rates — Discrimination — Purpose  for  which  commodity  is  used — 
Status  of  consumer — Service  under  substantially  similar  cir- 
cumstances and  conditions — Act  of  July  26,  1913,  Art.  Ill, 
Sec.  I,  (b),  P.  L.  1387,  and  Art.  Ill,  Sec,  8,  (a)  and  (b), 
P.  L'  1393^ 

Respondent's  rate  from  Trap  Rock,  Pa.,  to  Birdsboro,  Pa.,  where  it  con- 
nects with  the  Pennsylvania  Railroad,  is  15c  per  net  ton,  or  approximately 
$7.50  per  car,  on  shipments  of  crushed  stone  for  commercial  purposes 
destined  to  points  on  the  Pennsylvania  Railroad  beyond  Birdsboro.  The 
per  diem  charge,  payable  by  the  respondent,  on  cars  used  in  such  ship- 
ments is  45c  per  car.  The  rate  on  the  same  stone  for  "railroad  ballast" 
is  $1.50  per  car  between  the  same  points,  and,  by  arrangement  with  the 
Pennsylvania  Railroad,  no  per  diem  charge  is  paid  on  cars  used  in  the  lat- 
ter traffic 

Respondent  admits  that  the  latter  rate  is  "subnormal,"  but  contends  that 
the  difference  in  rate  is  lawful  under  Art.  Ill,  Sec.  i,  (b)  of  the  Public 
Service  Company  Law,  which  permits  a  classification  of  service  and  rates 
on  the  basis  of  the  purpose  for  which  the  commodity  is  used 

Complainant  asks  that  rates  on  stone  for  commercial  purposes  and  for 
railroad  ballast  be  made  the  same. 

HWrf;— (i)  The  provisions  of  Art.  Ill,  Sec  i,  (b)  of  The  Public  Serv- 
ice Company  Law  are  limited  in  their  application  by  the  provisions  of  Art. 
Ill,  Sec  8,  (a)  and  (b).  Different  rates  for  the  same  service  under  sub- 
stantially similar  circumstances  and  conditions  are  discriminatory  under 
the  latter  section  and  cannot  be  justified  under  the  former. 

(2)  The  services  of  transporting  crushed  stone  for  commercial  purposes 
and  for  "railroad  ballast"  are  rendered  under  substantially  similar  circum- 
stances and  conditidns.  The  fact  that  a  railroad  company  is'  the  shipper 
or  consignee  in  the  one  case,  or  the  fact  that  crushed  stone  for  commercial 
purposes  docs  or  does  not  come  into  competition  with  "railroad  ballast," 
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docs  not  affect  the  service  rendered  A  rate  for  either  one,  lower  than  the 
rate  charged  for  the  other,  is  discriminatory  and  gives  an  unreasonable 
preference. 

(3)  The  legality  of  the  arrangement  by  which  the  respondent  is  relieved 
from  paying  the  regular  per  diem  charges,  not  decided. 

Complaint  Docket  No.  210,  1914. 
Rq>ort,  Opinion,  Decision  and  Order  of  the  Commission. 
Submitted  May  19,  1914.  Decided  December  4,  1914. 

Commissioner  Johnson: 

Finding  of  Facts. 

The  complainant  in  this  case  has  a  quarry  at  Monocacy,  Berks 
County,  Pa.  Monocacy  is  located  on  the  Pennsylvania  Railroad 
about  iy2  miles  east  of  Birdsboro,  through  which  the  lines  of  both 
the  Pennsylvania  Railroad  and  the  Philadelphia  and  Reading  Rail- 
way pass.  Trap  Rock  is  a  station  about  i>4  miles  southwest  of 
Birdsboro  on  the  line  of  the  Wilmington  and  Northern  Railroad, 
which  is  operated  under  a  lease  by  the  Philadelphia  and  Reading 
Railway  Company.  At  Trap  Rock  the  John  T.  Dyer  Stone  Com- 
pany has  a  quarry  and  crushes  rock  which  is  sold  in  competition 
with  the  rock  crushed  at  Monocacy  by  the  complainant 

The  rates  now  in  force  from  Trap  Rock  to  Birdsboro  are  30 
cents  per  net  ton  for  local  delivery  at  Birdsboro,  15  cts.  per  net 
ton  when  destined  to  points  on  the  Pennsylvania  Railroad  via 
Birdsboro,  and  $1.50  per  car  on  "railroad  ballast."  The  rates 
charged  by  the  Pennsylvania  Railroad  from  Monocacy  to  Birds- 
boro are  the  same  as  the  rates  charged  by  the  Reading  Railway 
from  Trap  Rock  to  Birdsboro,  i.  e.,  30  cts.  per  ton  for  local  de- 
livery at  Birdsboro  and  15  cts.  per  ton  for  consignees  at  points 
on  the  Reading  Railway  line  beyond  Birdsboro,  while  the  diarge 
to  Birdsboro  on  ballast  purchased  by  the  Philadelphia  and  Read- 
ing Railway  is  $1.50  per  car. 

The  complainant  petitions  the  Public  Service  Commission  to 
order  the  discontinuance  of  the  rate  of  $1.50  per  car  from  Trap 
Rock  to  Birdsboro  on  railroad  ballast,  and  to  establish  the  same 
rate  upon  railroad  ballast  as  is  charged  upon  crushed  rock  pur- 
chased for  other  uses.  The  complainant  does  not  petition  to  have 
the  rate  upon  ballast  rock  from  Monocacy  to  Birdsboro  increased 
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from  $1.50  per  car  to  15  cents  per  ton,  but  it  is  apparent  from  the 
record  that  the  complainant  would  expect  the  rates  to  Birdsboro 
to  be  the  same  from  Monocacy  as  from  Trap  Rock. 

The  complainant  does  not  question  the  reasonableness  of  the 
rates  of  15  cents  per  ton  on  crushed  rock  from  Trap  Rock  (or 
MonxKracy)  to  Birdsboro  for  shipments  to  points  beyond  Birds- 
boro. The  rate  of  30  cents  per  ton  from  the  quarries  to  Birds- 
boro on  rock  for  local  consumption  is  stated  in  the  complaint  to 
be  unreasonable,  but  in  the  hearing  upon  the  ccmiplaint  no  evi- 
dence was  submitted  concerning  the  unreasonableness  of  the  30 
cent  rate. 

The  respondent  in  the  testimony  and  in  his  brief  admits  that 
the  rate  of  $1.50  per  car  from  Trap  Rock  to  Birdsboro  is  a  "sub- 
normal" rate,  and  it  may  be  assumed  from  the  testimony  and  ar- 
gument that  a  charge  of  $1.50  per  car  for  the  switching  movement 
from  quarry  to  the  tracks  of  the  connecting  railroad  at  Birdsboro 
is  an  unremunerative  charge. 

In  support  of  this  rate  of  $1.50  per  car  on  ''stone,  railroad  bal- 
last, from  Trap  Rock  to  Birdsboro"  the  attorney  for  the  defend- 
ant basing  his  statement  upon  the  testimony  of  the  principal  wit- 
ness for  the  defendant,  alleges  that  there  is  no  competition  be- 
tween ballast  rock  purchased  by  a  railroad  company  and  crushed 
stone  purchased  by  other  buyers  for  commercial  purposes;  that 
ballast  is  sold  to  railroad  companies  at  a  price  including  delivery 
to  the  purchasing  railroad  company  upon  its  rails  at  the  point 
nearest  to  the  quarry  from  which  the  rock  is  obtained ;  that  ''a 
quarry  located  beyond  the  line  of  the  railroad  company  which  is 
buying  the  ballast  must  assume  the  transportation  charges  to  the 
rails  of  such  purchasing  company  in  order  to  compete  with  a  local 
quarry,  the  latter  quarry  having  no  freight  to  pay" ;  that  the  rate 
of  $1.50  per  car  on  ballast  rock  consigned  from  Trap  Rock  to  the 
Pennsylvania  Railroad  Company  at  Birdsboro  was  established 
prior  to  1900,  since  which  time  the  Dyer  Company  has  been  able 
to  sell  lai^e  quantities  of  ballast  to  the  Pennsylvania  Railroad 
Company;  that  this  sale  of  ballast  rock  has  enabled  the  quarry 
to  produce  crushed  rock  at  a  lower  cost  for  commercial  use ;  that 
ballast  rock  moves  regularly  in  large  volume  from  the  Trap 
Rock  quarry  to  the  Pennsylvania  Railroad  Company  at  Birds- 
boro, the  shipments  for  1913  averaging  about  13  cars  per  day; 
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and  that  the  defendant  is  relieved  by  the  Pennsylvania  Railroad 
Company  from  the  payment  of  per  diem  charges  on  cars  supplied 
for  the  transportation  of  the  ballast  rock,  the  per  diem  payable 
by  the  defendant  for  the  use  of  "foreign  cars"  required  for  the 
movement  of  rock  consigned  to  other  purchasers  than  the  Penn- 
sylvania Railroad  Company  being  45  cents  per  car. 

Opinion. 

The  issue  in  this  case  raises  the  question  whether  a  lower 
freight  rate  on  crushed  rock  consigned  to  a  railroad  company  than 
on  the  same  article  when  consigned  to  other*  purchasers  is  lawful 
under  the  Pennsylvania  Public  Service  Act.  Is  it  lawful  for  the 
defendant  company  to  charge  $1.50  per  car  on  ''stone,  railroad 
ballast,"  from  Trap  Rock  to  Birdsboro,  and  to  chaiige  fifteen  cents 
per  ton  (about  $7.50  per  car)  on  the  same  kind  of  material  when 
transported  between  the  same  points  for  consignees  who  do  not 
use  the  rock  for  railroad  ballast?  Is  this  discrimination  reasona- 
ble and  lawful  ? 

Counsel  for  the  defendant  cites  in  support  of  the  special  rate 
of  $1.50  per  car  on  railroad  ballast  Article  III,  Section  i,  para- 
graph (b)  of  the  Public  Service  Company  Law  of  July  26,  1913, 
which  permits  the  carrier 

"To  employ,  in  the  conduct  and  management  of  its  business, 
suitable  and  reasonable  classifications  of  its  service,  patrons,  and 
rates ;  and  such  classification  may,  in  any  proper  case,  take  into 
account  the  nature  of,  the  use,  and  quantity  used,  the  time  when 
used,  the  purpose  for  which  used,  the  kind,  bulk,  value,  and  fa- 
cility of  handling  of  commodities,  and  any  other  reasonable  con- 
sideration." 

It  is  contended  by  the  defendant's  counsel  that  the  carrier  is 
authorized  by  this  section  of  the  law  to  classify  a  commodity  with 
reference  to  "the  purpose  for  which  used"  and  that  "stone,  rail- 
road ballast"  may  be  given  a  different  rate  than  is  charged  crushed 
rock  not  used  for  railroad  ballast.  It  should  be  noted,  however, 
that  whatever  authority  is  given  the  defendant  carrier  by  para- 
graph (b).  Section  i,  Article  III  of  the  Public  Service  Company 
Law  is  necessarily  limited  by  Section  8  of  Article  III  which  pro- 
vides that 

"It  shall  be  unlawful  for  any  public  service  company — 

"(a).  To  charge,  demand,  collect,  or  receive,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback,  abatement,  or  other 
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device  whatsoever,  from  any  |>erson  or  corporation,  for  an^  serv- 
ice rendered  or  to  be  rendered,  a  greater  or  less  compensation  or 
sum  than  it  shall  demand,  charge,  collect,  or  receive  from  any 
other  person  or  corporation  for  a  like  and  contemporaneous  serv- 
ice under  substantially  similar  circumstances  and  conditions. 

"(b).  To  make  or  g^ve  any  undue  or  unreasonable  preference 
or  advantage  in  favor  of  or  to  any  person  or  corporation  or  any  lo- 
cality, or  any  particular  kind  or  description  of  traffic  or  service,  in 
any  respect  whatsoever,  or  to  subject  any  particular  person  or 
corporation  or  locality,  or  any  particular  kind  or  description  of 
traffic  or  service,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage in  any  respect  whatsoever." 

Are  the  services  of  transporting  crushed  rock  for  railroad  bal- 
last and  crushed  rock  for  other  uses  performed  under  substantially 
similar  circumstances  and  conditions?  Does  the  special  rate  on 
railroad  ballast  constitute  an  undue  or  unreasonable  preference? 

The  record  in  this  case  shows  that  the  defendant,  during  the 
year  1913,  hauled  from  Trap  Rock  to  Birdsboro  4,323  carloads  of 
ballast  rock  for  the  Pennsylvania  Railroad  Company,  at  a  freight 
rate  of  $1.50  per  car,  and  3,906  carloads  of  crushed  rock  for 
other  consignees  at  a  rate  of  15  cents  per  ton.  The  tonnage  of  the 
ballast  rock  upon  which  the  rate  of  $1.50  per  car  was  charged  was 
somewhat  larger  than  the  tonnage  of  rock  for  other  uses  than  bal- 
last, upon  which  the  rate  of  15  cents  per  ton  was  imposed,  but 
the  difference  in  tonnage  was  not  sufficient  to  justify  the  differ- 
ence in  rates.  A  carload  is  the  standard  unit  of  service  in  the 
transportation  of  such  material  as  crushed  rock;  and,  the  rates 
charged  whether  per  car  or  per  ton  being  for  the  movement  of  car- 
load quantities,  there  seems  no  justification  for  any  marked  differ- 
ence in  the  carload  rates  accorded  larger  and  smaller  shipments 
of  such  a  commodity  as  crushed  rock. 

The  arrangement  between  the  defendant  and  the  Pennsylvania 
Railroad  Company  providing  for  the  waiver  of  the  collection  of 
per  diem  charges  on  cars  used  for  the  transportation  of  railroad 
ballast  somewhat  reduces  the  expenses  incurred  by  the  defendant 
company  in  switching  ballast  from  Trap  Rock  to  the  line  of  the 
Pennsylvania  Railroad  at  Birdsboro.  This  arrangement,  if  law- 
ful, would  not  justify  such  a  wide  difference  as  now  exists  in  the 
rates  on  ballast  and  other  crushed  rock.  The  legality  of  the  ar- 
rangement between  the  Philadelphia  and  Reading  Railway  Com- 
pany and  the  Pennsylvania  Railroad  Company  as  to  the  waiver 
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of  the  per  diem  charges  in  question  not  being  at  issue  in  the  pres- 
ent proceedings,  no  opinion  is  expressed  thereon. 

The  provisions  of  Section  8  of  Article  III  of  the  Pennsylvania 
Public  Service  Company  Law  are  in  substance  and  effect  the  same 
as  Sections  2  and  3  of  the  present  Interstate  Commerce  Act.  The 
interpretation  given  those  sections  of  the  federal  statute  by  the 
Interstate  Commerce  Commission  and  the  United  States  Supreme 
Court  indicates  clearly  the  application  of  Section  8  of  Article  III 
of  the  Pennsylvania  statute  to  the  question  at  issue  in  this  proceed* 
ing. 

It  was  held  by  the  Interstate  Commerce  Commission  in  Capital 
City  Gas  Co.  v.  Central  Vermont  Railway  Co.  (11  I.  C.  C.  Reps. 
104)  that 

"In  transporting  coal  from  Norwood  to  Montpelier  at  90  cents 
a  ton  for  'railroad  supply/  the  same  service  is  performed  and  the 
circumstances  and  conditions  of  carriage  are  the  same  in  every 
material  respect  as  in  transporting  coal  at  $1.85  per  ton  for  com- 
plainant and  other  consignees and  that  the  difference  in 

rates  is  a  violation  of  the  statute." 

In  support  of  this  conclusion,  the  Interstate  Commerce  Com- 
mission cited  the  decision  of  the  United  States  Supreme  Court  in 
Wight  V.  United  States  (167  U.  S.  512,  42  L.  Ed.  258)  which 
held  that  the  phrase  ''under  substantially  similar  circumstances  and 
conditions''  in  Section  2  of  the  Interstate  Commerce  Act  "refers 
to  the  matter  of  carriage  and  does  not  include  competition/'  and 
that  "it  was  the  purpose  of  the  section  to  enforce  equality  between 
shippers,  and  it  prohibits  any  rebate  or  other  device  by  which  two 
shippers,  shipping  over  the  same  line,  the  same  distance,  under  the 
same  circumstances  of  carriage,  are  compelled  to  pay  different 
prices  therefor." 

It  would  seem  from  this  that  neither  the  absence  or  presence 
of  competition  between  ballast  rock  and  other  crushed  rock  nor 
the  different  uses  made  of  the  rock  by  a  railroad  company  and 
other  consignees  can  affect  the  circumstances  and  conditions  of 
the  service  of  transporting  carload  quantities  of  crushed  rock 
from  Trap  Rock  to  Birdsboro. 

The  decision  of  the  United  States  Supreme  Court  in  Interstate 
Commerce  Commission  v.  Baltimore  and  Ohio  Railroad  (225  U. 
S.  326)  is  largely  determinative  of  the  conclusion  to  be  reached 
in  the  present  case.    The  question  before  the  Supreme  Court  was 
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as  to  the  validity  of  the  finding  of  the  Interstate  Commerce  Com- 
mission in  the  case  of  Hitchman  Coal  Co.  v.  Baltimore  and  Ohio 
Railroad  et  al.  (16  I.  C.  C.  Reps.  512)  in  which  the  commission 
held,  among  other  things,  that  it  was  unlawful  to  charge  a  lower 
rate  on  coal  for  railroad  fuel  than  on  coal  for  commercial  uses. 
The  reasoning  of  the  Interstate  Commerce  Commission  was  that: 

"The  custom  has  been  somewhat  general  in  years  gone  by  for 
carriers  to  accord  to  each  other  preferential  rates  lower  than  were 
charged  for  the  same  service  to  the  shipping  public.  There  is, 
however,  no  warrant  in  the  common  law  for  the  theory  that  a  car- 
rier as  a  shipper  over  the  line  of  another  carrier  may  enjoy  or  be 
given  a  preferred  status.  There  is  no  intimation  in  the  act  to 
regulate  commerce  that  a  carrier  as  a  shipper  has  or  may  be  given 
a  status  that  is  different  from  or  more  advantageous  than  that 
given  to  all  other  shippers.  It  has  been  suggested  in  justification 
of  preferential  rates  on  railway  fuel  coal  that  that  product  affords 
a  large  tonnage  for  the  carrier  that  transports  the  coal ;  that  it  is 
in  a  sense  a  reciprocal  arrangement ;  and  that  the  shipper  carrier 
thereby  secures  its  fuel  at  a  lower  cost.  Neither  of  these  sugges* 
tions  is  persuasive.  The  practice  can  not  be  upheld  without  re- 
moving the  very  comer  stone  of  the  act,  which  seeks  to  abolish 
and  prevent  unjust  and  undue  discriminations  and  preferences. 
If  a  carrier  may  have  lower  transportation  rates  than  other  ship- 
pers just  because  it  tenders  a  large  tonnage,  why  may  not  the 
mine,  mill  or  factory  that  offers  a  large  tonnage  have  lower  rates 
than  the  mine,  mill,  or  factory  that  offers  a  smaller  tonnage  ?'' 

Upon  appeal  to  the  Commerce  Court,  the  carriers  secured  an 
injunction  against  the  enforcement  of  the  decision  of  the  Com- 
mission that  the  rates  on  coal  for  railroad  fuel  and  for  other  pur- 
poses must  be  the  same;  but  the  Supreme  Court  overruled  the 
Commerce  Court  and  sustained  the  finding  of  the  Interstate  Com- 
merce Commission.  The  reasoning  of  the  Supreme  Court  was  as 
follows : 

"The  fact  that  a  railroad  is  the  shipper  or  consumer  is  not  a 
circumstance  or  condition  that  affects  the  carriage,  nor  can  the 
dff erent  uses  to  which  the  coal  may  be  put ;  and  it  would  seem 
necessarily  that  any  other  extraneous  condition  or  circumstance 
could  have  no  greater  potency.  Once  depart  from  the  clear  di- 
rectness of  what  relates  to  the  carriage  only,  and  we  may  let  in 
considerations  which  may  become  a  cover  for  preferences." 

Decision. 
The  facts  of  record  in  this  case  indicate  that  the  circumstances 
and  conditions  attending  upon  the  transportation  from  Trap  Rock 
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to  Birdaboro  of  crushed  rock  for  railroad  ballast  and  for  other 
uses  are  substantially  similar.  The  service  performed  by  the  de- 
fendant in  transporting  rock  for  the  railroad  company  purchasing 
ballast  is  not  materially  different  from  the  service  performed  for 
other  buyers  of  crushed  rock,  and  is  not  a  factor  that  may  law* 
fully  be  considered  by  a  carrier  in  fixing  freight  rates.  The  car- 
load rate  on  crushed  rock  transported  from  Trap  Rock  to  Birds- 
boro  for  delivery  to  consignees  at  points  beyond  Birdsboro  must 
be  the  same  for  all  shippers.  No  opinion  is  here  expressed  as  to 
the  reasonable  relationship  between  the  rate  from  Trap  Rock  to 
Birdsboro  on  crushed  rock  for  local  delivery  in  Birdsboro  and  the 
rate  from  Trap  Rock  to  Birdsboro  on  rock  for  shipment  to  points 
beyond  Birdsboro.  The  reasonableness  of  the  rate  on  rock  for 
local  delivery  at  Birdsboro  is  not  at  issue  in  this  proceedmg. 

It  is  held  that  a  rate  from  Trap  Rock  to  Birdsboro  on  "rock, 
railroad  ballast"  different  from  the  rate  charged  upon  crushed  rock 
purchased  for  uses  other  than  as  railroad  ballast  is  unlawful.  An 
order  will  issue  requiring  rates  to  be  adjusted  in  accordance  with 
this  finding. 

OkdEr. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  In- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  report  is  hereby  referred  to  and  made  a  part 
hereof: 

How,  to-wit,  December  4th,  1914,  it  is  ordered:  That  the  Wil- 
mington and  Northern  Railroad  Company  and  the  Philadelphia 
and  Reading  Railway  Company  so  adjust  their  rates  and  tariffs 
that  the  rate  from  Trap  Rock  to  Birdsboro  on  "rock  railroad  bal- 
last" shall  not  differ  from  the  rate  charged  between  said  points 
upon  crushed  rock  purchased  for  uses  other  than  as  railroad  bal- 
last, and  that  said  adjustment  and  change  in  rates  be  made  so  as  to 
take  effect  on  or  before  January  15th,  1915. 

By  the  Commission : 
Frank  M.  Wallace,  Acting  ChcArman. 
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Robert  W.  Mehard,  et  al.,  v.  New  Wilmington  Water 
Supply  Co. 

Rates — Service — Water  supply — Filing  of  tariffs  and  schedules — 
Charging  of  rate  other  than  that  filed. 

Complainant  alleges  that  the  rates  of  the  respondent  (a  flat  rate  of 
$iaoo  per  house  without  bath,  and  $20.00  per  house  with  bath  and  closet) 
are  unreasonable  and  unjust;  and  that  the  service  of  the  respondent  is 
unsatisfactory. 

The  evidence  shows  that  the  rates  now  charged  by  the  respondent  are 
not  those  which  are  on  file  with  the  Commission,  but  are  the  rates  charged 
prior  to  the  filing  of  its  tariffs  with  the  Commission ;  that  the  respondent 
has  a  paid  in  capital  of  $23,150.00,  has  no  mortgage  or  bonded  indebtedness, 
has  paid  a  6  per  cent,  dividend  for  some  years,  but  has  no  sinking  fund 
or  renewal  reserve,  and  pays  no  salaries  except  to  its  engineer  and  its 
treasurer;  that  it  has  an  antiquated  system  of  bookeeping;  that  it  has  no 
accurate  map  of  its  system ;  that  the  pressure  in  some  parts  of  its  system 
is  inadequate  and  its  fire  plugs  are  not  of  standard  size;  that  at  times  of 
freshet  its  sources  of  supply  are  contaminated;  and  that  the  State  De- 
partment of  Health  has  recently  made  recommendations  with  a  view  to  im- 
proving the  quality  of  its  water. 

Held:  i.  The  rates  charged  are  reasonable.  The  respondent,  however, 
by  posting  and  filing  its  schedules  of  rates  and  not  putting  them  into  effect 
has  not  discharged  its  duty  to  its  patrons  and  the  public. 

2.  The  respondent  shall  improve  its  facilities  and  service  as  indicated 
in  the  order  attached,  and  shall  report  its  improvements,  etc.,  to  the  Com- 
mission. 

CoMPi,AiNT  Docket  No.  190. 

Report  and  Order  of  the  Commission. 

Submitted  April  23,  1914.  Decided  December  4,  1914 

Commissioner  Brecht: 

Consumers  of  the  New  Wilmington  Water  Supply  Company, 
located  in  New  Wilmington,  Lawrence  County,  have  filed  a  com- 
plaint against  the  rates  and  service  of  the  aforesaid  company,  al- 
leging that  the  rate  of  forty  cents  per  thousand  gallons  for  patrons 
who  use  25,000  gallons  or  less  a  quarter  is  unjust  and  unreasona- 
ble; that  the  rule  in  the  schedule  of  respondent  which  provides 
that  where  meters  have  not  yet  been  installed  the  old  flat  rate  will 
be  charged  is  discriminatory  and  unjust,  inasmuch  as  no  provision 
is  made  for  the  installation  of  meters  and  no  reason  given  why 
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meters  may  not  be  duly  installed ;  that  the  service  furnished  and 
maintained  by  respondent  is  not  adequate  for  the  "accommodation 
and  safety"  of  its  patrons  and  the  public ;  that  the  pipes  put  down 
by  the  company  are  in  some  instances  too  small  for  the  proper  dis- 
tribution of  the  water  to  consumers ;  that  owing  to  the  numerous 
dead  ends  in  the  distribution  system  filthy  and  unwholesome  water 
is  furnished  at  certain  times ;  that  the  fire  plugs  used  by  the  com- 
pany are  not  of  standard  make  and  could  not  be  used  to  attach 
iron  couplings  in  the  event  of  a  fire  calling  for  outside  assistance ; 
that  the  cesspool  of  the  superintendent's  house  is  within  fifty  feet 
of  one  of  the  wells  from  which  water  is  taken  into  the  reservoir ; 
that  the  surface  water,  on  account  of  defective  appliances,  flows 
into  the  reservoir  contaminating  the  water  and  rendering  it  unfit 
for  domestic  purposes. 

The  respondent  in  his  answer  sets  forth  that  the  company  has 
not  tried  to  enforce  the  new  schedule  to  which  complainant  ob- 
jects, but  continued  during  the  current  year  to  collect  for  water 
at  the  old  rates  which  have  been  in  use  practically  since  1893,  and 
against  which  there  have  been  no  objections  filed;  that  the  rates 
of  the  new  schedule,  if  enforced,  would  not  have  yielded  sufficient 
revenue  to  maintain  adequate  service  and  pay  a  reasonable  return 
upon  the  investment,  and  therefore  the  company  does  not  oppose 
the  issuance  of  an  order  enjoining  the  use  of  the  new  schedule, 
but  petitions  to  be  permitted  to  withdraw  the  schedule  in  question 
and  to  be  allowed  to  continue  charging  for  water  at  the  old  rates ; 
that  the  service  and  facilities  of  the  company  have  been  in  all  re- 
spects reasonably  adequate  and  sufficient  for  the  accommodation 
and  safety  of  its  patrons  and  the  public ;  that  the  Department  of 
Health  of  the  State  issued  a  decree,  dated  September  21,  1914, 
approving  the  quality  of  the  water  but  requiring  the  company  to 
have  prepared  and  to  submit  to  the  department  for  approval  plans 
in  detail  for  the  extension  and  improvement  of  its  reservoir  and 
distribution  system ;  that  a  competent  engineer  has  been  engaged 
to  prepare  the  aforesaid  plans  and  to  carry  into  effect  the  order  of 
the  Department  of  Health ;  that  only  reasonable  time  is  requested 
to  prepare  these  plans  when  the  company  will  submit  to  this  Com- 
mission details  of  the  proposed  improvements  which  it  is  believed 
will  meet  all  criticisms  which  have  been  directed  against  its  serv- 
ice ;  and  that  in  the  meantime  it  joins  in  the  prayer  of  the  peti- 


Digitized  by  CjOOQ  IC 


274  THE  PENNSYLVANIA  a  P.  C  R. 

tioner  asking  for  the  disapproval  of  the  new  schedule  of  rates 
filed  some  time  ago  with  the  Public  Service  Commission. 

Complainant  accordingly  made  application  at  the  hearing  for 
permission  to  amend  his  complaint  against  rates  so  as  to  apply  to 
the  old  rates,  the  rates  that  are  now  charged  and  collected,  and 
that  were  in  effect  at  the  time  when  the  complaint  was  formerly 
made.  Permission  was  granted  and  the  complaint  was  made 
broad  enough  to  include  the  old  rates. 

In  this  proceeding  the  petitioners  pray  that  respondent  be  re- 
quired : 

(i)  To  amend  its  schedule  of  rates  and  regulations  to  the  end 
that  they  may  be  just,  reasonable  and  in  no  way  discrimnatory. 

(2)  To  supply  and  maintain  such  service  that  shall  in  all  re- 
spects be  reasonably  adequate  and  sufficient  for  the  accommoda- 
tion and  safety  of  its  patrons  and  the  public. 

(3)  To  improve  its  facilities  and  to  install  such  new  facilities 
as  will  remove  the  defects  complained  of  and  correct  such  other 
defects  as  may  appear  to  the  Conmiission. 

The  foUowii^  facts  are  taken  from  the  record  in  this  case: 
New  Wilmington  is  a  small  borough  of  about  800  people  and  the 
seat  of  a  college  of  approximately  300  students.  The  reservoir 
of  respondent  is  located  outside  of  the  borough  limits  and  gets  its 
supply  of  water  from  several  wells  and  springs  within  a  distance 
of  200  or  300  feet  from  it.  The  capacity  of  the  reservoir  is  said 
to  be  300,000  gallons. 

The  water  is  supplied  from  the  reservoir  through  an  8-inch 
main  and  distributed  through  the  business  section  of  the  town 
principally  in  8-inch  and  6-inch  pipes.  Outside  of  that  area  4- 
inch,  2-inch  and  i^-inch  pipes  are  used,  although  on  some  streets 
pipes  are  used  in  the  distribution  system  that  are  only  i-inch  and 
J^-inch  in  diameter. 

About  50  or  60  feet  from  one  of  the  wells  used  in  supplying 
water  is  a  cesspool  connected  with  the  house  occupied  by  the 
superintendent  of  the  water  company.  The  plumber  of  the  bor- 
ough testified  that  he  considered  this  cesspool  a  menace  to  the 
health  of  the  town,  but  had  never  reported  it  to  the  local  Board  of 
Health  or  to  the  Health  Department  of  the  State,  nor  had  he  ever 
heard  of  anyone  else  who  had  made  complaint  against  it.  There 
are  times  when  the  water  is  not  fit  for  domestic  consumption  be^ 
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cause  of  its  offensive  odor  and  bad  taste.  This  is  found  to  be  the 
case  in  the  spring  of  the  year  after  the  snow  melts^  after  very 
heavy  rains,  and  after  the  sewers  of  the  town  are  flushed  Some 
of  this  trouble  is  also  ascribed  to  the  number  of  dead  ends  found 
in  the  distributing  system  and  the  poor  circulation  of  the  water 
resulting  therefrom.  No  complaints  were  ever  filed  with  the 
company  on  account  of  the  poor  quality  of  the  water  except  in  the 
spring  of  1914,  when  a  very  high  freshet  carried  surface  water 
into  the  springs  and  polluted  them.  As  soon  as  the  matter  was 
called  to  the  attention  of  the  company  the  springs  so  affected  were 
shut  off  and  the  trouble  corrected.  Certificates  from  two  promi- 
nent local  physicians  state  in  effect  that  they  consider  the  water 
furnished  by  respondent  to  be  pure  and  wholesome,  and  do  not 
know  of  a  single  case  of  sickness  or  disease  that  has  occurred  in 
the  Borough  of  New  Wilmington  that  can  be  attributed  to  the 
water  that  is  used. 

In  a  few  cases  the  service  has  not  been  satisfactory.  The  pub- 
lic schools  have  not  at  all  times  sufficient  water  to  keep  the  closets 
working  properly ;  and  in  the  case  of  a  fire  along  a  2-inch  line 
the  pressure  of  the  water  was  so  low  that  it  would  not  throw  a 
stream  ten  or  fifteen  feet  high.  There  is  also  some  trouble  to  get 
a  sufficient  quantity  of  water  along  a  few  streets  where  the  sup- 
ply is  furnished  through  i-inch  pipe. 

The  company  filed  with  the  Commission  a  schedule  of  rates  for 
meter  service  in  June,  1914,  to  supersede  the  flat  rates  then  in 
effect.  The  meter  rates  were  fixed  at  40  cents  per  1,000  gallons 
for  consumers  using  25,000  gallons  or  less  a  quarter ;  35  cents  per 
1,000  gallons  for  consumers  using  from  25,000  to  50,000  gallons 
per  quarter ;  30  cents  when  using  over  50,000  and  less  than  100,- 
000  gallons,  and  25  cents  when  over  100,000  gallons  were  con- 
sumed per  quarter.  Sixty  meters  were  installed  but  were  not 
used  on  account  of  the  general  protest  that  came  from  the  con- 
sumers against  the  proposed  meter  rates.  The  company  there- 
fore continued  to  charge  and  collect  the  old  rates  for  flat  service, 
from  all  but  five  patrons,  instead  of  attempting  to  put  the  new 
schedule  of  rates  into  effect.  Under  the  old  service  a  flat  rate  of 
$10.00  per  house  is  charged  when  there  is  no  bath,  and  $20.00  per 
house  having  a  bath  and  water  closet. 

The  New  Wilmington  Water  Supply  Company  has  a  capital 
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stock  of  $23,150.00  which  has  been  all  paid  in.  It  has  no  mort- 
gage or  bonded  indebtedness,  and  last  year  and  for  some  years 
past  paid  a  six  per  cent,  dividend.  Its  gross  receipts  in  1913  were 
$2,808.23  and  its  gross  earnings  between  $3,200.00  and  $3,500.00. 
In  1913  it  paid  for  operating  expenses  $638.12,  for  taxes  $126.67, 
for  construction  $739.07,  and  had  a  cash  balance  left  for  the  year 
of  $481.49.  There  is  no  sinking  fund  maintained,  and  nothing 
set  aside  to  take  care  of  depreciation  in  the  plant.  No  salaries  are 
paid  except  to  the  treasurer  and  engineer.  The  company  fur- 
nishes service  for  201  consumers  and  24  fire  plugs. 

It  appears  from  the  evidence  that  the  respondent  has  been  re- 
quired by  the  State  Department  of  Health  to  make  certain  specific 
changes  and  improvements  in  its  plant  and  equipment,  with  a  view 
of  improving  the  service,  that  the  quality  of  the  water  has  been 
analyzed  and  duly  approved  by  the  health  authorities  of  the  State, 
that  the  flat  rates  now  and  heretofore  charged  and  collected  are 
not  excessive,  unreasonable  nor  discriminatory,  that  in  posting 
and  filing  a  schedule  of  rates  and  not  putting  it  into  effect,  the 
company  has  been  derelict  in  the  discharge  of  a  duty  which  it  owes 
to  its  patrons  and  the  public,  that  its  system  of  book-keeping  is 
obsolete  and  unsatisfactory,  and  that  the  respondent  has  no  record 
or  even  approximate  figures  of  the  physical  valuation  of  its  plant, 
nor  a  correct  map  in  its  possession  of  the  highways  occupied  by 
its  distributing  system,  which  shows  the  character  of  the  pipes  laid 
on  the  different  streets. 

In  view  of  the  foregoing  facts  the  Commission  is  of  the  opinion 
that  the  New  Wilmington  Water  Supply  Company  ought  to  be  re- 
quired to  give  attention  to  the  following  details  in  the  administra- 
tion of  its  plant: 

1.  To  submit  to  this  Commission  a  copy  of  the  plan  showing  the 
improvements  in  its  plant  and  plan  facilities  which  were 
made  in  pursuance  to  the  decree  of  the  Department  of  Health 
under  date  of  September  21st,  IQ14. 

2.  To  place  on  file  with  this  Commission  a  map  of  the  Borough 
of  New  Wilmington,  showing  on  it  as  of  December  ist,  1914, 
all  the  lines  of  pipes  and  their  respective  dimensions  that 
have  been  installed  in  its  distributing  system. 

3.  To  post  in  its  office  and  file  with  this  Commission  its  schedule 
or  schedules  of  rates  and  regulations  which  it  will  follow  in 
the  transaction  of  its  business. 
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4.  To  have  an  appraisal  made  of  the  physical  valuation  of  its 
water  plant  now  established  and  operated  at  New  Wilming- 
ton, and  to  submit  duly  certified  copies  of  such  inventory  to 
this  Commission. 

5.  To  revise  its  system  of  book-keeping  so  that  it  will  conform 
in  all  essential  points  with  the  suggestions  which  they  may 
obtain  from  the  Bureau  of  Accounts  &  Statistics  of  the  Pul>- 
lic  Service  Commission. 

6.  To  forward  to  this  Commission  a  correct  copy  of  its  balance 
sheet  annually  for  the  ensuing  two  years  beginning  January 
1st,  1915. 

7.  To  flush  the  fire  plugs  at  least  four  times  a  vear  and  to  main- 
tain a  type  of  fire  plug  to  which  any  standard  fire  hose  can 
be  attached. 

8.  To  install  an  automatic  pressure  gauge  at  the  reservoir  and 
at  the  highest  elevation  in  the  town  receiving  service,  and 
keep  a  weekly  record  in  its  office  for  inspection  of  the  pres- 
sure at  those  two  designated  points. 

9.  To  adopt  some  plan  which  will  not  make  it  possible  for  the 
surface  water  to  flow  in  the  different  springs  at  any  time 
or  under  any  conditions  of  weather,  and  to  report  the  char- 
acter of  such  protection  to  this  Commission  on  or  before 
January  15,  1915. 

An  order  will  be  so  drawn. 

Okder. 

*Ths  case  being  at  issue  upon  complaint  and  answer  filed,  and 
having  been  duly  submitted  by  the  parties,  and  full  investigation 
of  the  matters  and  things  involved  having  been  had,  and  the  Com- 
mission having,  on  the  date  hereof,  made  and  filed  of  record  a  re« 
port  containing  its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to  wit,  December  4,  1914,  the  New  Wilmington  Water 
Supply  Company  is  hereby  ordered  to 

1.  Submit  to  this  Commission  a  copy  of  the  plan  showing  the 
improvements  in  its  plant  and  plant  facilities  which  were 
made  in  pursuance  to  the  decree  of  the  Department  of  Health 
under  date  of  September  21st,  1914. 

2.  Place  on  file  with  this  Commission  a  map  of  the  Borough  of 
New  Wilmington,  showing  on  it  as  of  December  ist,  1914, 
all  the  lines  of  pipes  and  their  respective  dimensions  that 
have  been  installed  in  its  distributing  system. 

3.  Post  in  its  ofiice  and  file  with  this  Commission  its  schedule 
or  schedules  of  rates  and  regulations  which  it  will  follow  in 
the  transaction  of  its  business. 
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4.  Have  an  appraisal  made  of  the  physical  valuation  of  its  water 
plant  now  established  and  operated  at  New  Wilmington,  and 
to  submit  duly  certified  copies  of  such  inventory  to  this  Com- 
mission. 

5.  Revise  its  system  of  book-keeping  so  that  it  will  conform  in 
all  essential  points  with  the  suggestions  which  they  may  ob- 
tain from  the  Bureau  of  Accounts  &  Statistics  of  the  Public 
Service  Commission. 

6.  Forward  to  this  Commission  a  correct  copy  of  its  balance 
sheet  annually  for  the  ensuing  two  years  bJ^nning  January 
1st,  1915. 

7.  Flush  the  fire  plugs  at  least  four  times  a  year  and  to  main- 
tain a  t)rpe  of  fire  plug  to  which  any  standard  fire  hose  can 
be  attached. 

8.  Install  an  automatic  pressure  gauge  at  the  reservoir  and  at 
the  highest  elevation  in  the  town  receiving  service,  and  keep 
a  weekly  record  in  its  office  for  inspection,  of  the  pressure  at 
these  two  designated  jjoints. 

9.  Adopt  some  plan  which  will  not  make  it  possible  for  the 
surface  water  to  flow  in  the  different  springs  at  any  time  or 
under  any  conditions  of  weather,  and  to  report  the  character 
of  such  protection  to  this  Commission  on  or  before  January 
16,  1915.  

City  of  Wilkes-Barr^  v.  Lehigh  Valley  Railroad  Co.,  et  al. 
Crossings — Viaduct — Apportionment  of  cost. 

In  re  petition  of  City  of  WUkes-Barre  for  the  approval  of  an  over- 
head bridge  from  Kidder  street  to  Butler  street  in  said  city, 
across  the  tracks,  etc,  of  the  Lehigh  Valley  Railroad  Co.,  the 
Delaware  and  Hudson  Co.,  and  the  Central  Railroad  Co.  of 
New  Jersey. 

In  1906  the  parties  hereto  entered  into  negotiations  for  the  construction 
of  a  viaduct  over  the  tracks  of  the  respondent  companies  in  the  neighbor- 
hood of  Butler  street  in  Wilkes-Barre.  The  proposed  viaduct  was  to  cost 
$72,500.00,  of  which  the  L.  V.  R.  R.  Co.  offered  to  pay  $20,000.00,  the  D. 
&  H.  Co.  $13,750.00,  the  C.  R.  R.  Co.  of  N.  J.  $13,750.00,  and  the  city  the 
balance.    The  project  was  later  abandoned. 

The  petitioner  now  asks  approval  of  a  proposed  viaduct  at  approxi- 
mately the  same  location.  It  will  connect  portions  of  the  city  of  5,000 
and  10,000  population  which  now  have  no  convenient  place  for  crossing. 

The  plans,  as  drawn  by  the  engineers  for  the  city,  have  been  altered  to 
accord  with  suggestions  made  by  the  engineers  for  the  companies,  and 
the  revised  plans  have  been  approved  by  the  Commission's  engineer.  The 
cost  of  the  viaduct,  constructed  according  to  these  plans,  will  be  approxi- 
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matdy  $87,00000,  and  the  petitioner  asks  that  the  respondents  pay  the 
same  percentage  thereof  which  each  had  offered  to  pay  in  1906.  The  re- 
spondents claim  that  their  offers  in  1906  were  cash  offers  and  did  not 
bind  them  to  pay  a  similar  proportion  at  another  time  in  the  future ;  and 
that  since  said  petition  does  not  provide  for  the  abolition  of  a  grade 
crossing,  but  for  a  new  crossing  on  a  proposed  new  street,  the  major  por- 
tion of  the  cost  should  be  borne  by  the  city. 

Held:  i.  A  Certificate  of  Public  Convenience  should  issue  approving 
the  proposed  plans. 

2.  The  fact  that  the  crossing  is  built  chiefly  for  the  benefit  of  the  city 
does  not  exempt  the  companies  from  their  share  of  responsibility  in  mak- 
ing the  improvement  Furthermore,  the  companies  will  benefit  directly 
and  indirectly  from  the  erection  of  the  viaduct,  and  should  bear  a  fair 
proportion  of  the  expense. 

3.  The  expense  of  said  viaduct  shall  be  paid  as  follows :  40  per  cent  by 
the  City  of  Wilkcs-Barre,  25  per  cent,  by  the  L.  V.  R.  R.  Co.,  1754  per 
cent  by  the  D.  &  H.  Co.  and  17^  per  cent  by  the  C.  R.  R.  Co.  of  N.  J. 

Appucation  Docket  No.  27, 1914, 

Report  and  Order  of  the  Commission. 

Sutoiitted  Marxrh  3,  1914.  Decided  October  23,  1914. 

COMMISSIONEK  BRECHT  : 

This  is  a  proceeding  in  which  the  City  of  Wilkes-Barre  has  filed 
a  petition  with  the  Public  Service  Commission,  asking  to  be  given 
permission  to  construct  or  have  constructed  a  viaduct  1,350  feet 
long  and  50  feet  wide  over  the  tracks  of  respondent  companies  in 
the  City  of  Wilkes*Barre  at  a  point  designated  as  an  extension  of 
Butler  street. 

The  said  extension  of  Butler  street  begins  at  a  point  on  North 
Pennsylvania  avenue  within  a  few  feet  from  where  Butler  street 
now.  ends,  and  extends  from  the  west  side  of  the  railroad  tracks 
to  Kidder  street,  near  Pearl  street  on  the  east  side  of  said  tracks. 

In  the  first  instance,  when  the  application  was  filed  the  peti- 
tioner asked  the  commission 

1.  To  authoritize  the  construction  of  a  viaduct  over  respond- 
ent's railroad  tracks  at  or  near  Butler  street. 

2.  To  determine  upon  the  exact  location  and  particular  point 
of  crossing. 

3.  To  determine,  after  due  notice  had  been  given  and  a  hearing 
held  for  that  purpose,  the  proportionate  share  of  expense 
each  of  the  parties  in  interest  should  bear. 
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4.  To  permit  the  City  of  Wilkes-Barre  to  construct  the  high- 
way bridge  over  the  tracks  of  the  railroad  companies. 

At  a  hearing  held  on  April  9th,  1914,  all  the  railroad  companies 
concerned  were  represented,  and  agreed  as  the  record  shows,  to  the 
necessity  for  an  overhead  structure,  and  upon  the  proposed  loca- 
tion for  the  same.  The  City  of  Wilkes-Barre  was  advised  to  pre^ 
pare  plans  in  detail  and  submit  the  same  to  the  railroad  com- 
panies and  secure  their  approval  of  them  if  possible ;  also  to  file 
copies  of  the  plans  and  specifications  and  of  the  agreement  with 
the  respondent  companies,  if  one  was  reached,  with  this  Commis- 
sion. 

At  a  subsequent  hearing  held  before  the  Commission  July  23d, 
1914,  it  appeared  that  the  plans  and  specifications  prepared  by  the 
City  of  Wilkes-Barre  met  with  objections  from  the  engineers  of 
the  railroad  companies.  The  general  plan  of  location  was  ap- 
proved, and  the  location  of  the  piers  was  satisfactory,  but  the  "de- 
sign of  the  bridge"  in  its  detail  structure  was  considered  too 
weak,  and  therefore  regarded  as  not  being  safe.  Whereupon  the 
city  agreed  that  it  would  direct  its  engineers  to  change  the  plans 
so  as  to  make  them  conform  in  every  respect  to  the  suggestions 
of  the  railroad  companies,  and  submit  the  revised  plans  within  a 
few  days  thereafter  to  the  said  companies.  It  was  offered  in  the 
record  that  the  plans  so  changed  "will  be  perfectly  satisfactory" 
to  the  railroad  interests.  It  was  also  agreed  that  the  City  of 
Wilkes-Barre  may  proceed  at  the  proper  time  with  the  construc- 
tion of  the  viaduct.  All  other  questions  involved  in  the  proceed- 
ing under  the  law  appearing  to  have  been  amicably  determined,  the 
only  point  remaining  for  adjudication,  therefore,  was  an  equita- 
ble apportionment  of  the  expense  of  the  construction  of  the  cross- 
ing. 

But  on  the  loth  day  of  August,  1914,  the  Central  Railroad 
Company  of  New  Jersey,  lessee,  filed  additional  "requests  before 
the  commission,  objecting  to  the  proposed  alterations  in  the  plans 
which  were  filed  in  the  first  instance  by  the  City  of  Wilkes-Barre, 
giving  as  a  reason  "that  such  alterations  would  be  inequitable  and 
illegal." 

Upon  the  question  of  revising  the  plans  and  specifications  the 
Superintendent  of  the  Department  of  Streets  and  Public  Im- 
provements of  Wilkes-Barre  testified  that  "All  of  these  changes 
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I  made  at  the  request  of  Mr.  Yates."  (The  engineer  of  the  Cen- 
tral Railroad  Company  of  New  Jersey.)  All  the  changes  made 
in  the  plans  were  made  with  the  knowledge  and  consent  of  the 
engineer  of  the  Central  Railroad  Company. 

The  plans  in  question  were  also  submitted  in  the  regular  order 
of  procedure  to  the  engineer  of  this  Commission  for  approval, 
In  his  examination  into  the  merits  of  the  case  he  went  to  Wilkes- 
Barre  and  made  an  inspection  of  the  proposed  site  of  the  viaduct 
He  reported  the  location  as  being  favorable  to  the  construction  of 
an  overhead  crossing,  and  subsequently  recommended  the  ap- 
proval of  the  amended  plans. 

The  City  of  Wilkes-Barre  is  divided  by  Market  street,  extend- 
ing east  and  west,  into  North  and  South  Wilkes-Barre,  and  longi- 
tudinally into  an  eastern  and  western  division  by  the  tracks  of  tfie 
Central  Railroad  of  New  Jersey,  the  Delaware  and  Hudson  Rail- 
road, and  the  Lehigh  Valley  Railroad.  These  railroads  run  prac- 
tically parallel  in  North  Wilkes-Barre,  and  at  the  site  of  the  pro- 
posed viaduct  the  three  railroad  companies  own  a  oxnbined  right- 
of-way  about  five  hundred  feet  wide.  At  that  point  the  Central 
Railroad  Company  of  New  Jersey  has  two  tracks  and  a  right-of- 
way  fifty  feet  in  width;  the  Delaware  and  Hudson  Companies 
has  two  tracks  and  a  f orty-and-a  half  foot  right-of  way ;  the  Le- 
high Valley  Railroad  Company  has  two  tracks,  a  number  of  sid- 
ings, and  a  right-of-way  four  hundred  and  three  feet  wide. 

The  section  of  Wilkes-Barre  directly  affected  by  this  applica- 
tion is  that  portion  of  the  city  lying  north  of  Market  street  and 
commonly  known  as  North  Wilkes-Barre.  The  population  of 
that  section,  according  to  the  petition,  is  about  sixteen  thousand 
or  nearly  one-fourtii  of  the  whole  population  of  the  city.  About 
five  thousand  of  these  people  live  on  the  east  side  of  the  railroad 
tracks  and  eleven  thousand  on  the  west  side. 

From  Market  street  to  the  extreme  northern  limit  of  the  city  it 
is  about  ten  thousand  feet.  In  this  entire  distance  of  practically 
two  miles  there  are  but  two  highway  crossings  over  the  tracks  of 
the  railroads.  These  crossings  are  located  respectively  at  Scott 
street  and  Con3mgham  avenue,  and  with  the  exception  of  the  Le- 
high Valley  overhead  crossing  at  Scott  street,  are  grade  crossings. 
Scott  street  is  two  thousand  one  hundred  and  three  feet  north  of 
Market  street,  and  Conyngham  Avenue  four  thousand  two  hun- 
dred and  nineteen  feet  north  of  Scott  street. 
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Conyngham  avenue,  being  a  cross-town  street,  is  traveled  little, 
because  of  the  sparsely  settled  districts  which  it  connects  in  the 
northern  end  of  the  city,  neither  of  which  is  located  on  a  thor- 
oughfare leading  directly  to  the  center  of  the  town.  Scott  street 
is  the  main  thoroughfare  and  apparently  the  only  one  by  which 
the  east  section  of  North  Wilkes-Barre  can  reach  the  business 
portions  of  the  city.  As  already  stated,  Scott  street  is  crossed  at 
grade  by  the  Central  Railroad  of  New  Jersey  and  the  Delaware 
and  Hudson  Railroad,  and  on  an  overhead  construction  by  the 
Lehigh  Valley  Railroad. 

Two  thousand  one  hundred  and  seventy-five  feet  north  of  Scott 
street  and  terminating  on  North  Pennsylvania  avenue  on  the  west 
side  of  the  railroad  tracks  is  Butler  street.  In  191 3,  councils  of 
the  City  of  Wilkes-Barre  passed  an  ordinance  providing  for  the 
extension  of  Butler  street  from  North  Pennsylvania  avenue  on 
the  west  of  the  railroad  tracks  across  the  railroads  to  Kidder 
street  near  the  comer  of  Pearl  street  on  the  east  side.  The  But* 
ler  street  extension,  therefore,  is  located  about  half  way  between 
Scott  street  and  Conyngham  avenue,  and  is  the  site  selected  for 
the  proposed  viaduct 

This  point  has  been  selected  by  the  city,  it  is  allied,  because  of 
the  large  ntmiber  of  persons  from  the  east  side  who  daily  cross 
the  railroad  tracks  at  that  place  in  going  to  and  from  their  place 
of  work.  Those  persons  are  largely  employed  in  a  number  of  in- 
dustries located  on  or  near  Butler  street  on  the  west  side,  and  in- 
clude a  number  of  women  employees  who  work  in  the  silk  mill  in 
that  vicinity.  The  nearest  street  which  these  people  can  travel 
between  their  homes  and  place  of  employment  is  Scott  street ;  if 
they  would  go  by  that  route  they  would  have  over  three-fourths 
of  a  mile  farther  each  way  than  by  the  path  they  now  travel,  over 
the  private  rights-of-way  of  the  railroad  companies  at  Butler 
street.  The  extension  of  Butler  street  and  the  construction  of  a 
viaduct  at  that  point,  it  is  contended,  would  remove  a  constant 
source  of  menace  to  the  life  and  limb  of  persons  residing  19  that 
section  of  the  city. 

In  1906  the  City  of  Wilkes-Barre  entered  into  nqiotiations  with 
the  railroad  companies  in  interest  in  this  proceeding,  for  the  con- 
struction of  a  viaduct  over  the  railroad  tracks  in  the  neighbor- 
hood of  Butler  street.    Plans  were  made  and  an  agreement  en- 
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tered  into  for  an  overhead  crossmg  which  was  to  cost  $72,500. 
Of  that  amount,  the  Lehigh  Valley  Railroad  Company  agreed  to 
pay  $20,ooaoo;  the  Delaware  &  Hudson  Company  $13,750.00; 
the  Central  Railroad  of  New  Jersey  $i3,75aoo;  and  the  City  of 
Wilkes-Barre  the  remainder,  which  amounted  to  $25,000.00.  The 
project,  however,  fell  through,  and  the  viaduct  was  not  built 

Several  other  attempts  were  made  subsequently  to  get  together 
in  the  matter,  but  nothing  definite  was  accomplished.  In  March, 
1914,  a  petition  seeking  relief  was  filed  by  die  City  of  Wilkes- 
Barre  with  this  Commission.  After  a  preliminary  hearing  was 
held  by  the  Commission,  the  City  of  Wilkes-Barre,  agreeably  to  all 
parties  in  interest,  was  permitted  to  prepare  plans  and  to  adver- 
tise for  bids.  A  number  of  bids  were  received,  the  lowest  of 
which  fixed  the  cost  of  constructing  the  viaduct  at  $82,788.20. 
The  changes  subsequently  made  in  the  details  of  the  plan  by  re- 
quest of  the  engineers  of  the  respcmdent  companies  will  increase 
the  amount  of  the  bids  about  5%,  making  the  lowest  bid  in  round 
numbers  $87/xx>.oo.  Altogether  eleven  bids  were  received,  rang- 
ii^  from  $82,788.20  the  lowest,  to  $128417.10  the  highest 

The  petitioner  contends  that  the  railway  companies  should  pay 
two*thkds  and  the  City  of  Wilkes-Barre  one-third  of  the  cost  of 
construction.  This  division  of  the  cost  is  based  upon  the  respec- 
tive amounts  the  respondent  companies  offered  to  pay  in  1906  to- 
ward the  structure  that  was  then  planned  to  cost  $72,5oaoo. 
The  amount  offered  by  the  Lehigh  Valley  Railroad  Company  then, 
was  equal  to  twenty-seven  and  a  fraction  percentum  of  the  total 
cost,  die  amount  offered  by  each  of  the  other  companies  about 
nineteen  percentum,  making  a  total  offer  of  approximately  sixty- 
six  and  two-thirds  percentum  of  the  cost. 

The  railroad  companies,  however,  hold  that  the  money  offered 
in  1906  was  a  cash  offer,  and  was  not  intended  then,  nor  ought  it 
to  be  considered  now,  in  the  light  of  contributing  a  proportionate 
share  of  the  expense.  The  companies  offered  and  hdd  themselves 
responsible  to  pay  a  certain  specified  amount  in  cash,  but  in  no 
wise  entered  into  an  agreement  with  the  city  to  assume  a  certain 
percentage  or  proportion  of  the  cost  of  the  viaduct  under  consid- 
eration at  that  time.  This  version  of  the  offer  originally  made 
was  admitted  by  the  superintendents  of  the  streets  of  Wilkes- 
Barre  to  be  correct. 
f 
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In  the  present  case,  as  appears  from  the  record,  the  Lehigh 
Valley  Railroad  Company  is  willing  to  renew  its  cash  offer  made 
to  the  city  in  1906,  and  furthermore,  it  will  also  waive  all  claim 
upon  it  for  damages  to  its  property.  These  damages,  according 
to  the  figures  of  the  company's  engineers,  would  amount  to  $28, 
380.00.  However,  should  the  proposition  of  the  Lehigh  Valley 
Railroad  Company  not  be  acceptable,  and  an  attempt  made  to  im- 
pose some  of  the  land  damages  to  the  adjacent  private  property 
upon  it,  then  it  will  feel  justified  to  withdraw  its  oflfer.  The 
record  also  shows  that  both  the  Delaware  &  Hudson  Company 
and  the  Central  Railroad  Company  of  New  Jersey  are  willing  to 
renew  the  cash  offer  each  of  them  originally  made  in  1906. 

In  a  general  way  the  amount  of  cash  offered  in  1906  to  the  City 
of  Wilkes-Barre  by  the  respective  railroad  companies  in  interest, 
may  be  taken  as  a  basis  in  arriving  at  an  equitable  division  of  the 
costs,  since  it  is  reasonably  probable  that  each  offered  to  contrib- 
ute in  proportion  to  its  own  equity  in  the  matter.  Each  com- 
pany then  offered  a  specified  sum  in  cash,  and  gave  permission  to 
the  city  to  occupy  its  right-of-way  without  asking  for  any  damages 
to  property.  There  has  been  no  material  change  in  the  situation 
since  then,  and  substantially  the  same  problem  confronts  the  par- 
ties to-day.  The  rights-of-way  of  the  railroad  companies,  the  lo- 
cation and  character  of  the  viaduct,  the  number  of  streets  and 
grade  crossings  in  that  section  of  the  city  are  all  practically  the 
same  as  they  were  when  the  offer  of  the  respondents  was  made 
in  1906.  The  only  difference  of  any  moment  is  found  in  the  fact 
that  the  present  plan  provides  for  a  somewhat  longer  and  heavier 
structure,  costing  in  round  numbers  about  $15,000.00  more  to  con- 
struct. 

It  is  contended  by  the  railroad  companies  that  inasmuch  as  the 
petition  does  not  provide  for  the  abolition  of  an  existing  grade 
crossing,  but  for  the  construction  of  a  new  crossing  on  a  proposed 
new  street,  the  major  portion  of  the  cost  should  be  borne  by  the 
city.  This,  it  is  averred,  is  more  especially  true  since  the  bridge 
is  built  chiefly  for  the  accommodation  of  a  limited  number  of 
operatives  employed  in  the  industries  in  that  section  of  the  town 
and  not  for  the  general  traffic  of  the  community  at  large. 

The  contention  that  the  proposed  viaduct  is  constructed  prin- 
cipally for  the  convenience  and  accommodation  of  the  local  com- 
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munity,  applies  more  or  less  to  the  construction  of  any  railroad 
crossing,  wherever  made.  That  this  particular  crossing  is  built 
chiefly  for  the  benefit  of  the  City  of  WiBces-Barre,  does  not  exempt 
the  railroad  companies  from  their  share  of  responsibility  in  mak- 
ing the  improvement.  Railroad  crossings  are  primarily  con- 
structed for  the  protection  and  safety  of  the  people  who  have  oc- 
casion to  use  them,  and  only  incidentally  for  the  advantage  of  the 
railroads.  This  is  particularly  true  when  the  matter  rebtes  to  an 
overhead  or  an  undergrade  crossing. 

In  the  case  before  us  as  shown  by  the  record,  there  are  two 
communities  in  the  same  municipality  of  respectively  five  thou- 
sand and  ten  thousand  people,  separated  by  six  tracks  of  railroad, 
and  connected  with  each  other  by  only  two  streets  which  are  lying 
over  one  mile  apart  In  the  order  of  things,  new  streets  will  be 
opened  between  these  sections  for  the  accommodation  of  the  peo- 
ple living  there,  and  when  an  overhead  crossing  like  the  proposed 
viaduct  is  constructed,  it  will  be  a  benefit  not  only  to  the  local 
community,  but  also  physically  and  commercially,  an  advantage  to 
the  railroad  companies  concerned  in  the  matter. 

In  view  of  the  foregoing  facts,  and  after  a  full  and  careful 
consideration  of  the  merits  of  the  case,  the  Commission  has 
reached  the  conclusion  that  the  application  of  the  City  of  Wilkes- 
Barre  ought  to  be  approved  and  a  Certificate  of  Public  Conven- 
ience ought  to  be  issued,  and  that  the  City  of  Wilkes-Barre  pro- 
ceed with  the  work  and  complete  it  in  accordance  with  the  revised 
plans  and  specification. 

A  clause  in  Section  12,  Article  V,  of  the  Act  of  July  26,  1913, 
provides  that  "The  Commission  shall  have  exclusive  power  to  de- 
termine, order  and  prescribe,  in  accordance  with  plans  and  speci- 
fications to  be  approved  by  it,  the  just  and  reasonable  manner,  in- 
cluding the  particular  point  of  crossing  ♦  *  *  *  ♦  *  in  which  any 
public  highway  may  be  constructed  across  the  tracks  or  other  fa- 
cilities of  any  railroad  corporation  or  street  railway  corporation 
at  grade,  or  above  or  below  grade." 

In  another  paragraph  of  the  same  section  it  is  provided  that 
"the  expense  of  the  said  construction  *♦♦***  of  any  such  cross- 
ing, shall  be  borne  and  paid,  as  hereinafter  provided,  by  the  pub- 
lic service  company  or  companies  or  municipal  corporations  con- 
cerned, or  by  the  Commonwealth,  either  severally  or  in  such  pro* . 
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portions  as  the  Commission  may,  after  due  notice  and  hearing,  in 
due  course,  determine,  unless  the  said  proportions  are  mutually 
agreed  upon  and  paid  by  these  interested  as  aforesaid/' 

The  parties  to  this  proceeding,  as  shown  by  the  record,  have 
been  unable  to  agree  upon  the  respective  proportions  of  the  ex- 
pense each  should  pay.  The  Commission  gave  to  them  due  notice 
and  held  three  hearings,  giving  to  each  and  all  of  them  the  fullest 
opportunity  to  present  whatever  facts  they  believed  might  be  of 
importance  to  their  respective  interests.  It  therefore,  becomes 
the  duty  of  the  Commission,  under  the  statute,  to  determine  the 
question  of  expense. 

It  is  the  opinion  of  the  Conunission  that  the  expenses  consisting 
of  the  cost  of  construction,  and  all  other  necessary  expenses,  if 
there  be  any,  ought  to  be  borne  and  paid  in  the  following  propor- 
tions, to  wit: 

Forty  (40)  per  cent,  to  be  paid  by  the  City  of  Wilkes-Barre. 

Twenty-five  (25)  per  cent,  to  be  paid  by  the  Lehigh  Valley 
R.  R.  Co. 

Seventeen  and  a-half  (17^2)  per  cent,  to  be  paid  by  the  Dela- 
ware and  Hudson  Company. 

Seventeen  and  a-half  (i7j4)  per  cent,  to  be  paid  by  the  Central 
Railroad  Company  of  New  Jersey. 

The  Commission  will  expect  the  City  of  Wilkes-Barre  to  exer- 
cise reasonable  care  and  diligence  in  seeing  to  it  that  the  contract 
for  the  construction  of  the  aforesaid  viaduct  will  be  awarded  to 
the  lowest  responsible  bidder. 

Order. 

This  case  being  at  issue,  upon  petition  and  answers  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
the  Public  Service  Commission  of  the  Commonwealth  of  Penn- 
sylvania on  this  23d  day  of  October,  1914,  hereby  finds  and  de- 
termines that  the  approval  of  the  petition  for  the  location  and 
the  construction  by  the  City  of  Wilkes-Barre  of  a  viaduct  from 
Pennsylvania  avenue  to  Kidder  street,  in  said  city,  across  the 
tracks  and  facilities  of  the  Lehigh  Valley  Railroad  Company,  the 
Delaware  and  Hudson  Company  and  The  Central  Railroad  Com- 
pany of  New  Jersey,  is  proper  for  the  service,  accommodation, 
convenience  or  safety  of  the  public,  and  the  said  Commission 
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herd>j  approves  the  location  and  the  construction  of  said  viaduct 
b7  the  City  of  Wilkes-Barre,  in  accordance  with  the  amended 
plans  and  specifications  filed  by  said  city  and  now  on  file  in  this 
oflBce  and  so  marked  by  the  chief  of  the  Bureau  of  Engineering, 
and  apportions  the  amount  agreed  to  be  paid  by  the  City  of 
Wilkes-Barre  to  the  lowest  responsible  bidder,  according  to  law, 
for  the  construction  of  said  viaduct  in  accordance  with  said 
amended  plans  and  specifications,  in  the  following  manner : 

Forty  (40)  per  cent,  of  said  amount  to  be  paid  by  the  City  of 
Wilkes-Barre. 

Twenty-five  (25)  per  cent,  of  said  amount  to  be  paid  by  the 
Lehigh  Valley  Railroad  Company. 

Seventeen  and  one-half  (i7>4)  per  cent,  to  be  paid  by  the  Dela- 
ware and  Hudson  Company. 

Seventeen  and  one-half  (17 j4)  per  cent,  to  be  paid  by  the 
Central  Railroad  Company  of  New  Jersey. 

The  Public  Service  Commission  of  the  Commonwealth  of  Penn- 
sylvania hereby  directs  that  a  Certificate  of  Public  Convenience 
issue  in  accordance  with  the  terms  of  this  order. 

By  the  Commission : 
Frank  M.  Wali^ce,  Acting  Chairman. 


Administrative  Ruling,  No.  5. 

(Superseding  Conference  Ruling  No.  i.) 

In  the  matter  of  requiring  published  rates  and  fares  to  continue 
in  effect  for  thirty  days. 

The  Public  Service  Company  law,  approved  July  26,  1913, 
Article  2,  Section  i,  (f)  provides  in  part  as  follows: 

''To  make  no  change  in  any  tariff  or  schedule,  which  shall  have 
been  filed  or  published  or  posted  by  any  public  service  company  in 
compliance  with  the  preceding  sections  except  after  thirty  day«' 
notice  to  the  Commission  and  to  the  public,  posted  and  published 
in  the  manner,  form  and  places  required  with  respect  to  the  origi- 
nal tariffs  or  schedules,  which  shall  plainly  state  the  exact  changes 
proposed  to  be  made  in  the  tariffs  or  schedules  then  in  force,  and 
whether  an  increase  or  decrease,  and  the  time  when  the  proposed 
changes  will  go  into  effect ;"    *    ♦    ♦ 

The  term  "then  in  force"  as  employed  in  the  paragraph  above 
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quoted  must  be  interpreted  as  requiring  that  a  tariff  or  schedule 
filed  and  posted  must  be  allowed  to  become  effective  and  remain 
in  effect  for  at  least  thirty  days  before  any  change  may  be  made 
therein,  unless  specific  authority  be  granted  by  the  Commission, 
but  this  will  not  affect  tariffs  or  schedules  containing  rates  for 
excursions  limited  to  certain  designated  periods  under  authority 
of  General  Order  No.  4,  of  21st  day  of  January,  1914. 
Issued  by  Order  of  the  Conmiission : 

A.  B.  Miti^AR,  Secretary. 
Harrisbuif[,  Pa.,  September  2,  1914. 


COUNTY  COURT  OPINIONS 


Consumers'  Electric  Company  of  the  City  of  Pittston,  Ap- 
pellant, V.  The  Public  Service  Commission,  Respondent, 
AND  THE  Citizens'  Illuminating  Company,  Intervener. 

Appeal  from  Publfic  Service  Commission — Time  for  filing  of — 
Notice  of  filing  of  finding  and  determination — Rules  of  Prac- 
tice and  Procedure,  Rule  I2^-Act  of  July  26,  ipis,  Article 
VI,  Sections  i,  14  and  17. 

After  a  hearing  held,  the  Public  Service  Commission  filed  its  finding 
and  determination  on  July  21,  1914,  notice  of  which  was  given  the  appel- 
lant by  registered  mail  on  Sept.  2,  1914-  Appellant  took  its  appeal  within 
30  days  after  the  receipt  of  said  notice.  The  intervener  asks  that  the  ap- 
peal be  stricken  off,  on  the  ground  that  notice  to  appellant  of  the  filing  of 
the  finding  and  determination  was  not  necessary,  and  the  appeal  should 
have  been  taken  within  30  days  after  the  filing  of  said  determination. 

Held:  The  appeal  was  taken  within  the  proper  time.  The  Commis- 
sion, by  its  Rules  of  Practice,  has  interpreted  the  act  as  requiring  notice 
of  findings  and  determinations,  as  well  as  of  orders.  Such  an  interpreta- 
tion is  not  forbidden  by  the  act,  is  not  inconsistent  with  it,  and  is  quite  in 
harmony  with  Article  VI,  Section  14,  P.  L.  1913  (p-  1424). 

Rule  on  intervener's  petition  to  strike  off  appeal.  C.  P.  Dau- 
phin Co.,  No.  168,  Commonwealth  Docket,  1914. 

Frederick  W.  Pleitz  and  Ralph  /.  Baker,  for  intervener  and 
rule. 

R,  W,  Archbald  and  IV.  L.  Pace,  for  appellant,  contra. 

Wm.  N.  Trinkte  and  Berne  H.  Evans,  for  the  Commission. 
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McCakkell,  J.,  Dec.  9, 1914. 

The  pending  rule  was  granted  upon  the  application  of  the  inter- 
vener alleging  that  the  appeal  had  not  been  taken  within  the  time 
required  by  law.  It  is  conceded  that  notice  of  the  finding  and 
determination  of  the  Commission  was  given  to  the  defendant  by 
registered  mail  on  September  2,  1914,  and  that  the  appeal  was 
taken  within  thirty  days  thereafter.  The  intervener  contends 
that  the  appeal  should  have  been  taken  within  thirty  days  from 
July  21,  1914,  the  date  of  the  finding  and  determination  by  the 
Commission,  and  that  notice  of  this  finding  and  determination  to 
the  appellant  was  not  necessary. 

Article  VI,  Section  17,  P.  L.  1913  (pp.  1424-25)  provides  that: 

"Within  thirty  days  after  the  filing  of  any  finding  or  determina- 
tion by  the  commission,  or  after  the  date  of  service  of  any  order, 
— ^unless  an  application  for  a  rehearing  may  be  pending,  and  then 
within  thirty  days  after  the  refusal  of  such  application,— or  the 
entry  of  an  order  modifying,  amending,  rescinding,  or  aflirming 
the  original  finding,  determination,  or  order,  any  party  to  the 
proceedings  affected  thereby  may  appeal  therefrom  to  the  Court 
of  Common  Pleas  of  Dauphin  County." 

Article  VI,  Secticm  13,  P.  L.  1913  (p.  1424)  provides  as  fol- 
lows: 

"Every  final  order  of  the  commission  shall  be  served,  in  any 
county  of  the  Commonwealth,  upon  each  public  service  company 
affected  thereby,  either  by  the  marshal  of  the  commission  or  by 
an  adult  person  who  may  be  deputized  by  said  marshal  for  that 
purpose,  in  the  manner  now  provided  by  law  for  serving  a  writ 
of  summons  upon  individuals  or  corporations;  and  return  of 
said  service  shall  be  made  by  the  person  serving  said  order  to  the 
secretary  of  the  ccMnmission,  in  the  manner  and  form  now  pro- 
vided by  bw  for  making  return  of  the  service  of  a  writ  of  sum- 
mons r  and  a  certified  copy  of  said  order  shall  be  mailed  by  regis- 
tered mail  to  all  other  parties  to  the  proceedings  in  which  such 
<»:der  is  issued,  or  their  respective  attorneys". 

Article  VI,  Section  14,  P.  L.  1913  (p.  1424),  provides  that: 

"After  any  finding,  determination,  or  order  shall  have  been 
made  by  the  commission,  any  public  service  company  or  municipal 
corporation  affected  thereby,  or  any  party  complainant  in  the  pro- 
ceedings, or  any  person,  corporation,  or  public  service  company. 
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or  association  duly  permitted  by  the  commission,  on  proper  ptti^ 
tion  and  cause  shown,  to  intervene,  may  apply,  within  fifteen 
days  after  the  service  of  said  order,  for  a  rehearing  in  respect  to 
any  matter  determined  by  the  commission  in  or  by  its  hearing  or 
investigation  and  order  issued  therein ;  and  the  conmiission  may 
grant  and  hold  such  rehearing,  if  in  its  judgment  sufficient  cause 
therefor  be  shown". 

Article  VI,  Section  i,  P.  L.  1913  (p.  1420)  regulates  the  prac- 
tice and  procedure  before  the  Conunission  and  provides  that : 

''All  hearings  before  the  commission  or  before  any  conunis- 
sioner,  shall  be  public ;  and  all  hearings,  investigations,  and  pro- 
ceedings by  the  commission  shall  be  governed  by  such  rules,  not 
inconsistent  with  the  act,  as  shall  be  adopted  and  prescribed  by 
the  commission". 

On  December  2,  1913,  the  Public  Service  Conunission  adopted 
its  rules  of  practice  and  procedure,  which  will  be  found  in  i 
Penn'a  Corporation  Reporter,  pp.  21-44.  By  rule  12  (p.  26)  it 
is  provided  as  follows : 

"After  hearing  by  the  Commission,  a  written  finding,  determi- 
nation or  order  shall  be  made  by  it,  either  dismissing  the  com- 
plaint  or  directing  the  public  service  company  or  companies  com- 
plained of  to  satisfy  the  cause  of  complaint,  in  the  manner  speci- 
fied by  the  Commission  and  authorized  by  law.  The  Commission 
shall  likewise  make  and  file  a  written  finding,  determination  or 
order  in  all  hearings  or  investigations  instituted  on  its  own 
motion.  Such  final  determination  or  order  shall  be  filed  of  record 
by  the  Commission  and  a  copy  thereof  served  on  the  parties  en- 
titled thereto,  as  required  by  law." 

We  have  carefully  considered  the  excellent  brief  submitted  by 
counsel  for  the  pending  rule,  and  have  examined  the  several  sec- 
tions of  the  Public  Service  Commission  Act,  in  which  the  words 
"finding,  determination  or  order"  are  used.  The  argument  in 
support  of  the  proposition  that  no  notice  of  a  finding  or  determi- 
nation is  legally  required  is  plausible  but  not  entirely  convincing. 
The  Public  Service  Commission  by  its  rules  of  practice  and  pro- 
cedure has  interiM-eted  the  act  as  requiring  notice  of  findings  and 
determinations,  as  well  as  of  orders.  Such  interpretation  is  not 
forbidden  by  the  act,  and  does  not  appear  to  be  inconsistent  there- 
with.   Indeed  it  is  in  entire  harmony  with  Article  VI,  Section  14, 
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which,  by  necessary  implication,  required  such  notice.  These 
rules,  by  the  express  languag^e  of  Article  VI,  Section  i  (supra) 
are  to  govern  all  hearings,  investigations  and  proceedings  by  the 
Commission.  These  rules  distinctly  provide  for  service  of  notice 
of  findings,  determinations  or  orders,  and  such  service  appears 
to  have  been  made  in  the  present  case  by  registered  mail,  as  per- 
mitted by  law.  The  appellant,  acting  upon  the  faith  of  the  rules 
of  practice  and  procedure,  took  its  appeal  within  the  statutory 
period  after  the  date  of  such  service.  We  are  of  opinion  that  the 
'appeal  was  taken  in  time  and  the  pending  rule  to  strike  off  the 
appeal  is  now  dismissed  at  the  costs  of  the  intervener. 


In  Re  Incorporation  of  Federal  Life  Association. 

Incorporation  of  beneficud  association — Purposes  of — Insurance 
— Jurisdiction  of  court— Act  of  April  6, 1893^  P-  ^-  ^o. 

1.  An  application  for  charter,  apparently  intended  to  be  drawn  under  the 
Act  of  April  6»  1893,  P.  L.  10,  mast  be  refused  where  it  recites  the  title  of 
the  said  act  omitting  the  word  "secret,"  and  does  not  set  forth  that  the  or- 
ganization is  to  be  a  secret  beneficial  society,  order  or  association. 

2.  '^o  furnish  insurance  protection,*"  is  a  purpose  too  broad  to  permit 
of  incorporation  under  the  Act  of  April  6,  1893,  P.  L.  10.  If  the  purpose 
is  the  creation  of  a  life  insurance  company  or  association,  then  the  court 
has  no  jurisdiction  to  grant  a  charter.  The  association  thereby  becomes 
a  corporation  of  the  second  class,  and  should  present  its  application  to  the 
governor. 

3.  Where  the  title  of  a  proposed  beneficial  association,  such  as  "Federal 
Life  Association,"  is  such  as  to  mislead  the  public  into  the  belief  that  it  is 
dealing  with  a  regular  life  insurance  company,  a  charter  will  be  refused. 

On  application  for  charter.  C.  P.  Luzerne  County.  No.  948, 
Oct.  Term,  1914. 

Strauss,  J.,  August  14, 1914. 

We  must  refuse  this  application  for  a  charter  for  the  follow- 
ing reasons : 

First  The  Articles  of  Association  presented  to  the  court  were 
apparently  intended  to  be  drawn  under  the  provisions  of  the  Act 
of  April  6,  1893,  P.  L.  10,  entitled  "An  act  regulating  the  organi- 
zation and  incorporation  of  secret  fraternal  beneficial  societies, 
orders  and  associations,  and  protecting  the  rights  of  members 
therein,''  and  which  provides  for  the  incorporation  of  organiza- 
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tions  where  fifteen  or  more  persons,  citizens  and  residents  of  the 
Commonwealth,  have  associated  themselves  as  a  secret,  fraternal, 
beneficial  society,  order  or  association.  This  application  assum- 
ing to  recite  the  title  of  the  act  leaves  out  the  word  "secret,"  and 
when  stating  that  the  petitioners  have  associated  themselves  to- 
gether, also  leaves  out  the  word  "secret,"  but  asserts  that  they 
have  "associated  themselves  for  the  purpose  hereinafter  speci- 
fied," and  nowhere  does  it  appear  that  the  organization  is  to  be  a 
secret  beneficial  society,  order  or  association. 

Second.  The  powers  of  an  association  authorized  by  the  stat- 
ute are  to  be  according  to  Section  i,  clause  7;  to  provide  in  the 
constitution  and  general  laws  for  the  payment  to  its  members  of 
all  sick,  disability  or  death  claims  in  such  amounts  as  may  be  au- 
thorized and  directed  by  said  constitution  and  general  laws ;  and 
also  to  provide  for  the  pa3rment  in  not  less  than  five  years  to 
members  whose  beneficiary  or  distribution  period  may  then  ex- 
pire, of  such  sum,  not  exceeding  the  maximum  amount  named  in 
the  beneficiary's  certificate,  as  the  constitution  and  general  laws 
in  force  at  the  expiration  of  said  period  may  authorize  and 
direct. 

The  purpose  of  this  particular  association  is  stated  in  the  ap- 
plication as  follows:  The  formation  of  a  fraternal,  beneficial 
society,  whose  members  shall  include  all  acceptable  persons  of 
proper  age  and  of  good  moral  character,  without  reference  to 
faith  or  creed,  for  beneficial  and  protective  purposes,  by  pro- 
viding for  the  pa3rment  unto  its  members,  in  case  of  sickness  or 
disability,  and  to  their  beneficiaries  in  case  of  death,  of  such 
amounts  as  may  be  authorized  and  directed  by  its  constitution  and 
general  laws,  and  to  furnish  insurance  protection  and  benefits 
upon  the  lives  of  such  of  its  members  as  may  be  entitled  thereto 
under  the  constitution,  laws,  rules  and  regulations  of  the  asso- 
ciation, and  to  provide  surrender  values  of  its  contracts  or  cer- 
tificates to  its  members  surrendering  the  same,  and  also  to  ac- 
cumulate, maintain,  apply  or  disburse  among  its  members  an 
emergency,  reserve  or  other  fund  as  may  be  provided  in  its  con- 
stitution, laws,  rules  and  regulations. 

Nothing  in  the  statute  authorizes  such  organizations  to  furnish 
insurance  protection  and  benefits  upon  the  lives  of  such  of  its 
members  as  may  be  entitled  thereto  under  the  constitution,  laws. 
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rules  and  rq^lations  of  the  association.  Insurance  protection 
is  a  i^rase  altogether  too  broad  to  harmonize  this  charter  with 
the  statutes  of  the  State.  If  the  purpose  is  the  creation  of  a  life 
insurance  company  or  association,  then  this  court  has  no  juris- 
diction to  grant  the  charter,  as  the  association  thereby  becomes 
a  corporation  of  the  second  class  for  the  insurance  of  human 
beings  against  death,  sickness  or  personal  injury,  and  should  pre- 
sent its  application  to  the  governor,  in  accordance  with  the  Acts 
of  April  29,  1874,  Section  3,  i  Purd.  Dig.  778,  pi.  12. 

Third.  The  title  of  this  association,  "Federal  Life  Associa* 
tion,"  is  bound  to  mislead  the  public  into  the  belief  that  it  is 
dealing  with  a  regular  life  insurance  company.  While  there  is 
nothing  in  the  Act  of  April  6,  1893,  supra,  expressly  regulating 
the  names  by  which  secret  beneficial  societies  may  be  incorpo^ 
rated,  it  is  clear  enough  that  the  court  should  not  permit  them  to 
be  incorporated  under  names  that  will  mislead  the  public  and  that 
may  give  credit  to  the  corporation  to  which  it  is  not  entitled. 

Fourth.  The  person  named  as  president  of  this  corporation  is 
a  resident  of  Scranton  but  happens  to  bear  the  same  name  as 
one  of  the  best  and  most  favorably  known  capitalists  in  Luzerne 
cotmty.  This  circumstance  is  also  likely  to  mislead  persons  who 
might  seek  insurance  protection  with  this  life  association  be- 
cause of  confidence  placed  in  the  financial  and  moral  strength  of 
the  name  of  the  man  at  the  head  under  a  mistaken  impression  as 
to  his  identity.  We  recognize  that  this  reason  alone  may  not 
legally  prevent  the  granting  of  the  charter,  but  taken  with  the 
other  circumstances,  and  especially  with  the  misleading  name  of 
this  corporation,  it  furnishes  an  important  consideration  and  com- 
mands us  to  refuse  this  charter,  so  that  it  may  not  at  any  time 
hereafter  fall  into  the  hands  of  persons  who  might  unconscionably 
solicit  insurance  under  an  implication  of  representations  that 
would  be  false  as  to  the  character  of  the  corporation  and  the  per- 
sonnel of  its  officials. 

Now,  August  14,  1914,  the  application  for  the  incorporation  of 
the  Federal  Life  Association  is  refused. 
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Society  of  St.  Michael  The  Archangel  v.  Peter  Belinski, 

ET  AL. 

Beneficial  associations — Factional  dispute — Control  by  minority-^ 
Forfeiture  of  membership — Burden  of  proof. 

Where  a  factional  dispute  arose  within  a  beneficial  society  with  regard  to 
a  collateral  matter  not  concerned  with  the  conduct  of  the  society  itself, 
and  where  both  factions  had  elected  officers,  and  had  continued  to  pay  dues 
and  distribute  benefits,  etc.,  and  where  the  minority  officers  held  the  cor- 
porate seal,  etc.,  of  the  society. 

Held:  I.  The  burden  of  showing  that  the  majority  were  no  longer  mem- 
bers of  the  society,  is  upon  the  minority. 

3.  This  burden  not  having  been  met,  the  minority  must  surrender  the 
corporate  property  and  be  enjoined  from  transacting  business  in  the  name 
of  the  society. 

In  Equity.    C.  P.  Lackawanna  County.    No.  2,  May  Term, 
1914. 
A.  S.  Prokopovitch  and  Clarence  Balentine,  for  plaintiff. 

/.  /.  Powell,  for  defendants. 

Newcomb,  J.,  October  19,  1914. 

The  specific  relief  asked  for  is  the  surrender  of  the  corporate 
seal  and  flag  of  the  society,  and  that  defendants  be  restrained 
from  conducting  business  in  its  name. 

Prom  the  pleadings,  evidence  and  argument  of  counsel  I  find 
the  following: 

FACTS. 

1.  The  plaintiff  is  a  Pennsylvania  corporation  of  the  first  class 
having  been  duly  incorporated  in  1890  in  this  county  where  its 
charter  is  recorded  in  tfie  proper  office  in  Charter  Book  No.  2, 
P^c  454.  Its  corporate  purpose  is  to  provide  a  fund  from 
membership  fees  and  dues  for  the  relief  of  members  in  case  of 
sickness  or  other  disability,  and  for  funeral  expenses  in  case  of 
death. 

2.  It  has  no  formal  by-laws ;  but  there  is  no  dispute  that  from 
the  start  it  has  kept  up  its  organization  and  has  been  an  active 
beneficial  society  carrying  out  its  corporate  purpose.  The  only 
matter  in  dispute  is  as  to  which  of  two  factions  now  lawfully 
represents  it. 
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3.  Over  a  collateral  matter  the  membership  became  divided  in 
1913.  The  large  majority  has  adhered  to  the  group  now  prose- 
cuting the  suit  Admittedly  this  faction  has  upwards  of  80,  while 
the  other  has  not  to  exceed  40  members.  Three  of  those  named 
in  the  bill  as  defendants  are  among  those  who  adhere  to  the  ma- 
jority.  They  are  Wasil  and  John  Kulik  and  Steve  Mislisky. 

4.  The  dissension  grew  out  of  the  relation  between  the  society 
and  another  organization  known  as  The  Russian  Mutual  Aid 
Association.  This  pays  death  benefits  varying  from  $250.00  to 
$1,000.00  according  to  classification,  being  in  the  nature  of  life 
insurance,  and  it  is  therefore  under  the  supervision  of  that  de- 
partment of  the  State  government.  While  it  was  of  much  more 
recent  origin  than  the  pbintiff  society,  it  seems  to  have  acquired 
some  degree  of  influence  over  its  internal  management ;  so  much 
so  that  it  came  to  regard  itself  as  ''the  parent  society." 

5.  The  fact  seems  to  be  that  it  utilized  the  society  both  as  a 
tributary  and  a  collection  agent.  Its  form  of  insurance  was  placed 
among  the  membership  for  which  the  cost  was  paid  through  the 
society  in  periodical  assessments.  For  this  purpose  it  designated 
the  latter  as  No.  29,  and  an  accounting  was  had  with  it  each 
month. 

6.  Still  bter  another  death  benefit  organization  of  like  char- 
acter sprang  up  and  many  of  the  plaintiff's  members  became  in- 
sured in  that.  Their  assessments  were  collected  and  paid  in  the 
same  way  upon  the  like  monthly  accounting.  That  is  called  the 
Russian  Brotherhood. 

7.  As  might  have  been  foreseen,  the  result  was  rivalry  and 
factional  discord  about  the  funds.  Eventually  a  special  meeting 
took  up  the  question  m  the  summer  of  1913.  This  was  not  pre- 
sided over  by  any  officer  or  other  member  of  the  society,  but  by 
the  secretary  of  The  Mutual  Aid,  who  seems  to  be  its  general 
factotum.  The  outcome  was  the  adoption  of  a  measure  advo- 
cated by  him  for  the  division  of  the  money  in  plaintiff's  treasury, 
less  the  amount  of  accrued  benefit,  claims  and  other  liabilities,  be- 
tween the  two  factions.  This  was  consummated  by  an  instrument 
in  writing  dated  December  19,  1913,  which  appears  in  the  tran- 
script as  Exhibit  A.    It  is  too  lengthy  to  be  set  forth  here. 

8.  The  defendant  Belinski  being  then  president,  the  existing 
organization  remained  undisputed  until  the  next  annual  election 
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which  occurred  the  first  of  January,  this  year.  He  and  his  asso- 
ciate officers  were  then  re-elected  by  the  minority,  while  another 
set  of  officers  with  Wasil  Hubiak  as  president,  were  elected  by 
the  majority.  Since  then  there  have  been  two  organizations. 
Belinski  as  head  of  the  defendant  faction  has  retained  possession 
of  the  common  seal  and  the  flag  of  the  society.  Just  what  busi- 
ness, if  any,  his  faction  has  done  does  not  appear,  except  that  a 
few  persons  may  have  been  admitted  to  its  membership  in  the 
meantime.  The  majority  have  continued  to  pay  dues,  &c.,  and 
through  their  organization  to  distribute  relief  as  provided  by  their 
charter  and  regulations.  They  are  in  possession  of  the  minutes 
and  all  other  records  of  the  society. 

9.  The  sole  defense  to  the  bill  is  the  claim  that  in  connection 
with  the  proceedings  to  divide  the  funds,  the  majority  withdrew 
from  and  renounced  their  membership. 

The  parties  have  submitted  requests  for  certain  specific  find- 
ings of  fact.  Those  of  plaintiff  are  fully  covered  by  the  foregoing 
and  need  not  be  further  answered.  The  same  is  in  part  true  of 
those  of  defendants.    The  balance  are  disposed  of  as  follows : 

4.  That  Peter  Belinski,  president,  and  Vico  Hubiac,  secretary 
of  the  said  society  represented  the  St.  Michael  Archangel  Society 
at  the  time  when  the  said  agreement,  plaintiff's  Exhibit  "A,"  was 
signed,  and  that  in  executing  the  said  agreement  they  represented 
the  Society  of  St.  Michael  Archangel. 

Answer.  It  is  not  so  found.  They  may  have  represented  one 
faction  of  the  society. 

5.  That  at  the  time  the  said  agreement  was  signed,  Wasko 
Gambol  and  Wasil  Hubiac  represented  the  faction  known  as  the 
Brotherhood  of  Love  and  they  executed  the  agreement  as  repre- 
senting a  portion  of  the  society. 

Answer.  It  is  so  found  only  in  the  sense  that  they  represented 
the  faction  insured  in  the  Brotherhood. 

7.  That  at  the  regular  meeting  of  the  said  society,  held  on  the 
first  day  of  January,  A.  D.  1914,  Peter  Belinski  was  again  elected 
president  of  the  said  society  and  Vico  Hubiac  secretary,  and 
Daniel  Josczok,  treasurer. 

Answer.  It  is  not  so  found.  They  were  irr^ularly  chosen  by 
a  minority  faction. 

8.  That  at  all  times  the  defendants,  through  their  officers,  have 
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been  exercising  the  corporate  powers  of  the  Society  of  St.  Michael 
Archangel  and  have  been  exercising  the  same  as  the  St.  Michael 
Archangel  Society. 

Answer.  It  is  not  so  found.  They  have  maintained  the  form 
of  an  organization,  but  they  could  not  exercise  the  corporate 
powers  as  they  were  not  invested  with  them. 

9.  That  the  plaintiffs  in  the  said  bill  have  failed  to  attend  any 
of  the  meetings  of  the  said  society  since  January,  19 14,  and  have 
been  contributing  nothing  towards  the  funds  of  the  society  since 
that  time. 

Answer.  It  is  not  so  found. 

10.  That  by  the  agreement  entered  into  between  the  Society  of 
St.  Michael  Archangel,  represented  by  Peter  Belinski  and  others, 
and  by  the  Brotherhood  of  Love,  represented  by  Wasko  Gambol 
and  others,  the  said  Brotherhood  of  Love  decided  to  become  a 
new  organization  and  they  withdrew  from  the  organization  of  St. 
Michael  Archangel  and  are  now  known  as  the  Brotherhood  of 
Love. 

Answer.  It  is  not  so  found. 

11.  That  the  respondents  are  entitled  to  exercise  the  corporate 
powers  of  St.  Michael  Archai^el  Society  and  are  entitled  to  retain 
possession  of  the  charter,  flag  and  seal  of  the  said  organization. 

Answer.  This  asks  for  a  legal  conclusion  and  as  such  is  refused. 
The  facts  give  rise  to  the  following 

CONCLUSIONS  Olf  LAW. 

1.  The  nature  of  the  single  question  at  issue  casts  upon  de- 
fendants the  burden  of  affirmative  proof  that  the  majority,  now 
claiming  to  represent  the  corporate  body,  have  ceased  to  be  mem- 
bers. 

2.  Whatever  else  might  be  said  of  it,  the  action  taken  in  De- 
cember, 1913,  had  no  such  significance;  and  there  is  no  evidence 
to  warrant  such  conclusion. 

3.  It  follows  that  the  issue  is  with  plaintiff  and  the  majority 
faction.  Belinski  and  those  who  have  associated  themselves  with 
his  defense  are  jointly  subject  to  the  exigencies  of  the  decree  to 
be  made. 

4.  While  they  have  not  been  dropped  by  amendment,  the  three 
heretofore  mentioned,  namely,  Vasil  Kulik,  John  Kulik  and  Steve 
Mislisky,  appear  to  have  been  improperly  joined. 
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5.  As  against  all  the  others  plaintiff  is  entitled  to  relief  and  de- 
cree should  be  entered  to  enjoin  them  and  each  of  them,  (i), 
against  holding  any  meeting  or  doing  any  act  in  the  name  of  the 
society  or  ostensibly  on  its  behalf;  (2),  upon  demand  made  by 
Wasil  Kubiak,  its  president,  or  by  his  successor  in  office,  to  sur- 
render and  delive^  over  the  common  seal  and  the  flag  mentioned 
in  the  bill. 

6.  Defendants  should  pay  the  costs. 


HiESTER,  ET  AL.,  V.  GOUGLERSVII^LE  BaND,  ET  At. 

Corporations  not  for  profit — Rights  of  majority  and  minority — 
Place  of  business — Change  of  name — Bill  to  restrain, 

1.  Unless  unlawful,  or  forbidden  by  fundamental  articles,  the  will  of 
the  majority  of  members  of  a  corporation  must  govern. 

2.  Where  it  is  otherwise,  the  minority  may  appeal  to  the  court  for  pro- 
tection. 

3.  Where  a  place  of  business  is  designated  by  a  corpora^on,  it  does  not 
follow  that  all  the  lawful  business  of  the  corporation  must  be  confin^  to 
that  place. 

4.  The  purchase  of  real  estate  within  the  county,  by  a  corporation  of  the 
first  class,  for  carrying  out  its  corporate  purposes,  is  not  unlawful  nor 
ultra  vires,  and  such  purchase  will  not  be  restrained  unless  it  be  shown  to 
be  for  an  unlawful  purpose. 

5.  Taking  steps  toward  a  change  of  name  and  of  location  of  a  corpora^ 
tion,  by  amendment  of  the  charter,  is  not  unlawful,  and  a  bill  to  restrain 
must  be  dismissed,  without  prejudice,  however,  to  the  right  of  the  minority 
to  appeal  to  the  court  if  these  ends  are  obtained  in  any  other  than  a  legal 
manner. 

C.  P.  Berks  Co.    In  Equity.    No.  1118  Equity  Docket,  1914. 
Joseph  R,  Dickinson,  for  plaintiffs. 
fVilliam  Rick,  for  defendants. 
Endlich,  p.  J.,  October  24, 1914. 

I.   FINDING  OF  FACTS. 

I.  The  plaintiffs  are  members  of  the  Gouglersville  Band,  de- 
fendant, a  corporation  erected  by  decree  of  the  Court  of  Common 
Pleas  of  this  county,  of  February  14,  191 1,  its  charter,  recorded  in 
the  office  of  the  recorder  of  deeds,  etc.,  of  said  county,  in  Charter 
Book,  Vol.  6,  p.  681,  declaring  the  purpose  of  the  corporation  to 
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be  "the  promotion,  cultivation  and  practice  of  the  art  of  music 
by  its  members/'  and  designating  "the  town  of  Gouglersville, 
Cumru  Township,  Berks  County,  Pennsylvania/'  as  "the  place 
where  the  business  of  said  corporation  is  to  be  transacted/' 

2.  The  defendants,  Griffith,  Artz  and  Fultz,  are  respectively 
the  president,  secretary  and  treasurer  of  said  corporation. 

3.  Since  its  incorporation  the  Gouglersville  Band  has  main-* 
tained  a  band  in  Gouglersville  and  transslcted  its  business  in  a 
hall,  there  hired  for  the  purpose,  using  the  same  as  a  band-room 
for  practice  and  rehearsals,  the  storing  of  its  instruments  and 
paraphernalia,  and  the  holding  of  its  business  meetings. 

4.  At  a  corporate  meeting  held  at  said  hall  on  November  28, 
19131  ^  resolution  was  passed  by  a  vote  of  11  to  3,  to  purchase 
an  auditorium  in  the  Borough  of  Mohnton,  some  3  miles  distant 
from  Gouglersville,  the  intention  being  to  transfer  the  location 
of  the  band  from  Gouglersville  to  Mohnton.  Against  this,  and 
the  appropriation  and  expenditures  of  corporate  funds  for  this 
purpose,  plaintiffs  and  others  protested  at  the  time  and  subse- 
quently as  unlawful  under  the  charter. 

5.  Notwithstanding  said  protest  a  majority  of  the  directors 
or  trustees  of  the  corporation,  in  pursuance  of  said  resolution, 
entered  into  an  agreement  for  the  purchase  of  the  Mohnton  audi- 
torium for  $4,200  and  paid  $500  upon  it. 

6.  On  January  23,  1914,  at  a  meeting  of  the  band  at  the 
Gouglersville  hall  a  resolution  was  adopted  by  a  vote  of  14  to 
7,  looking  towards  a  change  of  the  name  of  the  "Gouglersville" 
to  the  "Marine"  Band  and  of  its  location  and  place  of  business 
from  Gouglersville  to  Mohnton  by  legal  proceedings  amending  the 
charter  and  by  alteration  of  the  by-laws  accordingly. 

II.  DISCUSSION. 

The  plaintiffs  in  this  case,  suing  for  themselves  and  others  who . 
may  join  them,  seek  a  decree  restraining  the  corporation  and  the 
majority  of  its  membership  from  consummating,  and  from  ex- 
pending corporate  funds  in  the  consummation  of,  the  purchase  of 
the  Mohnton  auditorium,  and  ccmipelling  restitution  to  the  cor- 
porate treasury  of  the  sum  already  laid  out  in  that  behalf.  The 
proposition  involved  in  their  bill  is  that  under  the  charter,  as  it 
stands,  the  location  of  the  corporation  is  Gouglersville ;  that  there 
its  business  is  bound  to  be  transacted ;  that  a  transfer  of  the  loca- 
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tion  to  Mohnton  and  a  change  of  name  incidental  thereto  would 
be  in  violation  of  the  charter ;  that  every  act  or  expenditure  hav- 
ing such  a  transfer  and  change  in  view  must  necessarily  be  un- 
lawful ;  and  that,  therefore,  the  acquisition  of  the  Mohnton  audi- 
torium, having  them  in  view,  is  unlawful  and  every  expenditure 
of  corporate  funds  connected  therewith  a  misappropriation  of 
those  funds.  The  rule  is  that,  unless  the  fundamental  articles 
provide  otherwise,  the  will  of  the  majority  of  the  membership  of 
a  corporation  must  govern :  McKean  v.  Biddle,  et  al.,  181  Pa.  361. 
This  rule,  however,  refers  to  lawful  action.  As  against  unlawful 
acts  of  the  majority,  the  minority,  unable  to  protect  itself,  is  en- 
titled to  the  protection  of  the  courts:  Schmid  v.  Theatre  Co., 
244  id.  373.  But  what  unlawful  action  is  here  threatened  or  at- 
tempted by  the  majority,  to  forbid  which  this  court  may  justly 
interpose?  No  doubt,  the  name  of  a  corporation  is  an  essential 
in  its  corporate  existence:  B.  &  L.  Ass'n  v.  B.  &  L.  Ass'n,  159 
Pa.  308,  311,  to  be  altered  only  by  amendment  of  its  charter: 
ibid. ;  Pet'n  of  Liberty  Bell  Lodge,  231  Pa.  112.  Let  it  be  granted 
also  that  the  "business"  of  the  corporation,  which  under  its 
charter  is  to  be  transacted  at  a  designated  place,  means  more  than 
what  in  Derry  Council  v.  State  Council,  197  Pa.  413,  416,  is  re- 
ferred to  as  its  "strictly  corporate  acts,"  such  as  corporate  meet- 
ings and  the  like ;  that  it  ought  to  be  understood  as  comprehending 
the  principal  business  operations  carried  on  by  it :  Transport  Co. 
V.  Detroit,  (Mich.)  51  N.  W.  978,  980;  and  that  its  location  can, 
like  the  name,  be  changed  only  by  an  amendment  of  the  charter. 
Yet  it  does  not  follow  that  all  of  the  business  the  corporation  may 
lawfully  engage  in  must  be  confined  to  the  place  designated  and 
carried  on  just  there.  The  contrary  acceptation  is  too  familiar 
in  everyday  practical  experience  to  call  for  vindication.  Neither 
does  it  follow  that  where  a  change  of  name  and  location  are  de- 
sired by  a  majority  of  the  members,  and  proceedings  for  the 
amendment  of  the  charter  permitting  them  are  in  contemplation, 
every  act  previously  done  in  view  of  such  change,  but  not  itself 
necessarily  involving  it,  must  be  unlawful.  Under  Rule  XXVII, 
Section  5,  of  the  rules  of  this  court,  we  are  at  liberty  to  take 
judicial  notice  of  the  recorded  charter  of  the  defendant  corpora- 
tion :  See  Brotherhood  v.  Becker,  C.  P.  Berks  Co.,  No.  27,  Aug. 
T.,  1894;    Orth  V.  Rainbow,  etc.,  Co.,  No.  45,  June  T.,  1907. 
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Whilst  the  business  of  the  corporation  is  to  be  transacted  at 
Gouglersville,  there  appears  to  be  nothing  in  its  nature  or  in  the 
terms  descriptive  of  it  forbidding  the  corporation  to  own,  or  to 
employ  its  funds  in  the  purchase  of,  real  estate  in  a  neighboring 
community  withing  the  county,  when  that  property  is  of  a  kind 
indicative  of  its  appropriateness  to  the  purposes  for  which  the 
corporation  was  erected.  The  acquisition  of  such  property  seems 
directly  authorized  by  the  general  power  given  by  the  Act  of  1874 
to  corporations  formed  under  it  to  take  and  hold  real  estate. 
The  rule  being  that  there  can  be  no  injunction  against  that  which 
the  statute  declares  lawful:  Gaw  v.  R.  R.  Co.,  196  Pa.  442,  451, 
the  only  possible  ground  upon  which  the  purchase  by  the  corpora- 
tion, here  complained  of,  could  be  asked  to  be  interfered  with 
would,  therefore,  be  that  an  otherwise  lawful  act  was  rendered 
unlawful  by  the  alleged  unlawful  intent  which  is  claimed  to  have 
prompted  it  and  which,  it  is  said,  it  is  meant  to  serve, — ^namely  the 
change  of  name  and  location.  It  must  be  remembered,  however, 
that  this  change  may  be  lawfully  sought  by  proceedings  to  amend 
the  charter.  It  could  be  unlawful  only  if  done  without  such 
authority  and  in  defiance  of  the  existing  charter  provisions.  A 
purpose  so  to  accomplish  it  cannot,  of  course,  be  presumed,  and  as 
for  any  proof  of  it,  there  is  none  whatever.  It  appears  on  the 
contrary  that  the  intention  is  to  apply  for  a  change  of  name,  etc., 
in  the  proper  and  legal  way ;  and  though  the  formal  declaration 
of  this  intention  came  after  the  filing  of  plaintiff's  bill,  it  was 
entirely  consistent  with  what  had  been  done  before,  no  contrary 
intention  having  been  previously  evinced.  In  equity  the  situation 
at  the  time  of  the  decree,  not  at  the  commencement  of  the  suit,  is 
the  criterion:  Shaw  v.  Bayard,  4  Pa.  257,  258-9;  U.  S.  Brick 
Co.  V.  Brick  Co.,  228  id.  81,  88.  Now,  it  was  pointed  out  in  Dey- 
sher  V.  Reading,  17  Pa.  C.  C.  Rep.  611,  and  again  in  Tomlinson 
V.  Reading,  C.  P.  Berks  Co.,  No.  922  Eq.  Dock.  1906,  and  Acad- 
emy V.  Mishler,  No.  933  Eq.  Dock.  1907,  that  it  is  only  that  which, 
it  is  proposed  to  do  that  can  be  enjoined,  not  something  which  it 
is  not  proposed  to  do.  Nor  is  a  mere  apprehension  that  that 
which  it  IS  proposed  to  do  in  a  lawful,  may  be  attempted  in  an 
unlawful,  way  a  sufficient  basis  for  equitable  interposition.  See 
Rhodes  v.  Dunbar,  57  Pa.  274,  288. 

It  follows  with  a  pretty  high  degree  of  certainty  that,  as  this 
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case  now  stands,  the  plaintiffs  are  not  entitled  to  the  relief  they 
pray  for,  and  that  their  bill  should  be  dismissed.  They  will  have 
an  opportunity  of  being  heard  in  opposition  to  any  change  of  name 
or  location  when  an  application  for  the  amendment  of  the  charter 
in  those  particulars  is  made;  and  it  may  be  added  that,  should 
these  changes  be  undertaken  without  such  previous  authority,  the 
way  will  be  still  open  to  plaintiffs  to  ask  for  appropriate  action 
by  the  court. 

There  seems  to  be  no  good  reason  why  the  disposition  of  the 
costs  of  this  litigation  should  not  follow  the  ordinary  rule  in 
equity,  which  imposes  them  on  the  losing  party. 

in.   CONCI^USIONS. 

A.  The  actioh  of  the  defendants,  in  accordance  with  the  direc- 
tion given  by  a  majority  of  the  members  of  the  Gouglersville 
Band  at  the  corporate  meeting  of  November  28,  19 13,  in  entering 
into  an  agreement  for  the  purchase  of  an  auditorium  in  Mohnton, 
and  in  paying  $500  out  of  the  corporate  treasury  upon  said  agree- 
ment, cannot  be  declared  unlawful  in  itself,  or  by  reason  of  a 
purpose  then  entertained  looking:  towards  a  change  in  the  name 
and  location  of  the  corporation  as  designated  by  the  charter. 

B.  As  affecting  the  lawfulness  of  said  purchase,  there  was 
nothing  unlawful  in  the  purpose  entertained  to  change  the  name 
and  location  of  the  corporation,  unless  that  change  was  intended 
to  be  accomplished  otherwise  than  by  the  regular  and  lawful 
method  of  seeking  an  amendment  of  the  charter  in  these  particu- 
lars ;  and  there  is  no  proof  in  the  case  of  the  existence  of  such 
intention. 

C.  The  plaintiffs'  bill  is  to  be  dismissed,  with  costs,  but  without 
prejudice  to  the  right  of  plaintiffs  and  other  members  of  the  cor- 
poration, joining  with  them,  to  resist  any  application  that  shall  be 
made  for  amendment  of  the  charter,  or  to  apply  again  for  the 
interposition  of  this  court  in  the  event  of  an  attempt  by  defend- 
ants to  change  the  name  and  location,  or  either,  of  the  corporation 
without  previous  amendment  of  the  charter. 

And  now,  October  24,  1914,  the  prothottotary  is  directed  to 
enter  a  decree  nisi  in  accordance  with  the  foregoing  decision,  and 
forthwith  to  give  notice  thereof  to  the  parties  or  their  counsel  of 
record,  sec.  reg. 


Digitized  by  CjOOQ  IC 


ipis  CORPORATION  REPORTER.  303 

JEFPEKIS,  ET  At.,  V.  PITTSBURGH  LiVE  STOCK  EXCHANGE,  ET  AL. 

Corporation  not  for  profit — By4aws — Reasonableness  of — Rights 
of  citizens  of  other  states — Federal  Constitution  Article  IV, 
Section  2. 

The  Pittsburgh  Live  Stock  Exchange  is  a  corporation  not  for  profit  or- 
ganized for  the  purpose  of  promoting  the  interests  of  its  members  and  of 
regulating  the  condnct  of  business  between  them.  Its  place  of  business  is 
at  the  Pittsburgh  Union  Stock  Yards.  Its  charter  does  not  require  mem- 
bers or  empk>yees  to  be  residents  of  Allegheny  County.  In  April,  1913, 
it  passed  a  by-law  providing  that  "a  fine  of  $100  shall  be  imposed  upon 
any  firm  or  member  of  this  exchange  doing  commission  business  at  the 
Pitlsbargfa  Union  Stock  Yards,  who  shall  employ  or  allow  anyone  who  is 
not  a  resident  of  Allegheny  County,  to  sell  stock  other  than  his  own  and 
bill  in  his  own  name,  on  this  market" 

For  many  years  a  partnership,  of  which  plaintiffs  are  members,  had  been 
a  member  of  the  exchange.  On  Jan.  i,  1914,  A.,  a  resident  of  Ohio,  be- 
came a  member  of  the  partnership,  and  afterwards  sold  cattle  at  the  stock 
yards  for  the  firm.  The  exchange  notified  the  partnership  that  it  had  vio- 
lated the  above  by-law,  and,  after  hearing,  a  fine  of  $100  was  imposed. 
This  was  paid  by  the  appropriation  of  a  depqsit  which  the  firm  had  with 
the  exchange,  and  the  firm  was  suspended  from  membership  until  an- 
other $100  had  been  deposited. 

Plaintiffs  ask  that  the  said  by-law  be  declared  void,  that  the  fine  be  re- 
mitted and  that  the  preliminary  injunction  restraining  the  enforcement  of 
the  by-law  be  made  perpetual. 

Held:  i.  The  by-law  is  unreasonable,  void  and  violative  of  individual 
rights.  It  is  in  conflict  with  Article  IV,  Section  2,  cl.  i  of  the  Federal 
Constitution— "The  citizens  of  each  state  shall  be  entitled  to  the  privileges 
and  immunities  of  citizens  of  the  several  states." 

3.  The  by-law  applied  only  to  employees  and  not  to  a  member  of  the 
finn. 

3.  The  fine  shall  be  repaid  and  the  injunction  made  perpetual. 

In  Equity.  No.  45D  July  Term,  1914.  C.  P.  Allegheny 
County. 

Prestly  &  Nesbit  and  John  C.  Bane,  for  plaintiffs. 

R.  R.  Elder,  for  defendants. 

SwEARiNGEN,  J.,  November  11,  1914. 

This  bill  was  filed  by  a  partnership,  doing  business  as  J.  B. 
Huff  &  Company,  against  the  Pittsburgh  Live  Stock  Exchange,  a 
corporation  of  the  first  class,  wherein  it  is  alleged  that  it  had  il- 
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legally  fined  the  complainant  and  had  illegally  suspended  the  com- 
plainant from  membership  in  said  corporation,  and  that  it  intended 
to  take  further  unlawful  proceedings  against  the  complainant; 
and  the  prayers  were  that  the  defendants  be  enjoined  from  enter- 
taining further  charges  against  the  complainant,  under  the  all^[ed 
illegal  by-law,  that  said  by-law  be  decreed  void  and  not  enforcible 
and  that  the  fine  already  imposed  and  paid  be  ordered  refunded. 

Upon  application,  a  preliminary  injunction  was  granted,  which, 
at  the  hearing  thereon,  was  continued  until  final  hearing. 

The  defendant  answered  the  bill,  in  which  it  denied  that  the  by- 
law of  which  complaint  was  made  was  illegal,  denied  that  the 
acticm  taken  was  unlawful,  and  denied  that  any  illegal  proceedings 
against  the  complainant  were  contemplated. 

A  replication  was  filed  and  the  cause  came  on  for  trial  in  due 
course.    From  the  evidence  we  find  the  following 

FINDINGS  OF  FACT. 

1.  The  complainants,  Samuel  W.  Jefferis,  Albert  N.  Greenlee 
and  Howard  W.  Strayer,  were  and  have  been  since  January  i, 
1914,  co-partners,  trading  under  the  firm  name  of  J.  B.  Huff  & 
Company,  which  is  conducting  the  business  of  buying  and  selling 
upon  commission  cattle,  sheep,  hogs  and  calves  at  the  Union 
Stock  Yards,  Pittsburgh,  Pennsylvania.  All  its  business  is  done 
upon  commission.  Its  business  was,  at  the  time  of  the  occur- 
rences of  which  complaint  is  made,  a  profitable  one. 

2.  The  Pittsburgh  Live  Stock  Exchange,  one  of  the  defendants, 
is  a  corporation  of  the  first  class,  created  and  existing  under  the 
laws  of  Pennsylvania.  It  was  organized  "for  the  purpose  of  fos- 
tering the  general  business  interests  of  all  its  members,  and  the 
regulation  of  business  among  its  members  and  with  customers." 
Its  charter  was  granted  by  the  Court  of  Common  Pleas  No.  2  of 

Allegheny  County,  Pennsylvania,  on  January  27, 1896,  at  No. 

January  Term,  1896.  The  other  defendants  are  officers  and  di- 
rectors. Ira  F.  Brainard  is  president ;  W.  J.  McMannis  is  vice- 
president;  T.  T.  Lowman  is  secretary;  W.  A.  Merrit  is  treas- 
urer; and  V.  N.  Cooper,  J.  T.  Doyle,  J.  Needy,  C.  W.  Reynolds 
and  C.  W.  Laurer  are  the  directors ;  and  these  defendants  were 
the  officers  and  directors  of  said  corporation  at  the  time  of  the 
occurrences  of  which  complaint  is  herein  made.     The  application 
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of  the  incorporators  of  the  corporation,  and  the  rules  and  by-laws 
providing  for  the  government  and  management  of  the  corporation, 
together  composing  its  Articles  of  Association  and  Charter,  are 
recorded  in  the  recorder's  office  of  Allegheny  County,  Pennsyl- 
vania, in  Charter  Book  Volume  22,  page  126.  The  principal  place 
of  business  of  said  corporation  is  in  the  City  of  Pittsburgh,  Penn- 
sylvania, at  the  Pittsburgh  Union  Stockyards. 

3.  For  a  number  of  years  prior  to  January  i,  1914,  J.  B.  HufT 
&  Company  was  composed  of  Samuel  W.  JcfFeris  and  Albert  N. 
Greenlee,  and  it  was  a  member  of  the  Pittsburgh  Live  Stock  Ex- 
change.- For  about  twelve  years  the  firm  had  in  its  employ,  as  a 
cattle  salesman,  Howard  W.  Strayer,  who  resided  at  Scio,  State 
of  Ohio;  and  he  still  resides  there.  Ehiring  his  employment  with 
J.  B.  Huff  &  Company  and  since  he  became  a  member  thereof  he 
has  never  done  anything  injurious  or  prejudicial  to  the  Pittsburgh 
Live  Stock  Exchange  or  any  of  the  members  thereof.  On  Janu- 
ary I,  1914,  he  was  admitted  as  a  full  partner  in  the  firm  of  J.  B. 
Huff  &  Company  aforesaid.  His  admission  as  a  member  of  the 
firm  had  been  in  contemplation  for  a  long  time  prior  thereto. 
Since  he  became  a  member  of  said  firm,  he  has  received  no  salary, 
but  he  has  shared  in  the  profits  and  borne  the  losses,  the  same  as 
the  other  two  partners.  J.  B.  Huff  &  Company  constitute  a 
membership  in  the  Pittsburgh  Live  Stock  Exchange,  in  accord- 
ance with  the  rules  and  by-laws  thereof,  each  of  the  members  of 
said  firm,  to  wit,  Samuel  W.  JeflFeris,  Albert  N.  Greenlee  and 
Howard  W.  Strayer,  having  prior  to  January  5,  1914,  signed  the 
rules,  regulations  and  by-laws  thereof  as  evidence  of  their  good 
faith ;  and  each  of  them  is  thereby  a  member  of  said  corporation. 

4.  Among  the  rules  and  by-laws  of  the  Pittsburgh  Live  Stock 
Exchange  are  the  following: 

''Section  3.  Every  member  shall  receive  a  certificate  of  mem- 
bership bearing  the  corporation  seal  of  the  exchange,  and  the 
signatures  of  the  president  and  secretary.  On  and  after  Febru- 
ary 17,  1896,  if  any  member  in  whose  name  said  certificate  stands 
has  paid  all  assessments  due  and  has  against  him  no  outstanding, 
unadjusted  or  unsettled  claim  or  contract  held  by  members  of  the 
exchange,  and  said  membership  is  in  no  way  impaired  or  forfeited, 
the  member  may  surrender  the  membership  and  receive  the  sum 
of  $100.00  deposited  with  the  treasurer ;  provided,  however,  that 
he  cease  to  do  business  at  the  Pittsburgh  Central  Stockyards." 
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"Section  5.  Each  member  of  this  exchange,  or  when  two  or 
more  members  constitute  a  firm,  the  said  firm  shall  pay  to  the 
treasurer  of  this  exchange  the  said  sum  of  $100.00,  which  sum, 
or  so  much  thereof  as  the  board  of  directors  may  order,  shall  be 
forfeited  to  the  exchange  whenever  the  person,  or  firm,  or  any 
member  of  the  firm  making  payment  shall  have  been  adjudged 
guilty  of  a  violation  of  any  rule  of  the  exchange.  Any  member 
or  firm  whose  deposit  of  $100.00,  or  any  part  thereof,  has  been 
so  adjudged  to  be  forfeited,  shall  be  suspended  from  membership 
in  this  exchange  until  he  or  they  have  made  an  additional  deposit, 
or  such  part  thereof,  as  may  have  been  forfeited.  All  forfeited 
deposits  and  interests  received  upon  deposits  shall  be  placed  to 
the  credit  of  what  shall  be  known  as  the  expense  fund,  and  used 
for  defraying  the  expenses  of  the  exchange." 

"rule  XVI. 

"Section  4.  No  member  of  this  exchange  shall  have  any  busi- 
ness transactions  whatever  with  parties  indebted  to  other  mem- 
bers of  this  exchange  in  good  standing  until  such  indd)tedness 
has  been  fully  settled. 

"Section  5.  No  party  or  parties  banning  a  live  stock  commis- 
sion business  at  Pittsburgh  Central  Stockyards  shall  be  considered 
subject  to  the  rules  of  this  exchange  until  twenty  days  from  the 
date  of  their  beginning  such  business,  providing  further  that 
nothing  herein  contained  shall  be  construed  as  in  any  manner 
prohibiting  any  party  from  selling  his  own  live  stock  on  the  mar- 
ket of  said  stockyards;  or  any  member  of  this  exchange  from 
buying  such  stock  from  such  owner." 

"Supplement  to  By-Laws,  M.  P.  35. 
"At  a  special  general  meeting,  December  15,  1897,  the  follow- 
ing substitute  was  adopted  for  Rule  IX,  Section  6 :  No  member 
of  this  exchange  shall  buy  or  cause  to  be  bought,  sell  or  cause  to 
be  sold,  in  any  manner,  any  live  stock,  on  the  market  at  the  Pitts- 
burgh Central  Stockyards  on  Sunday.  On  the  following  holidays, 
to  wit:  Decoration  Day,  Fourth  of  July,  Thanksgiving  and 
Christmas,  business  in  all  departments  shall  commence  at  7  a.  m., 
and  shall  be  suspended  at  10  a.  m.,  except  any  of  the  above-named 
holidays  shall  fall  upon  Monday ;  then  business  shall  be  sus- 
pended at  I  p.  m." 
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"M.  P.  310,  Rule  XVI,  Section  6 :  No  member  of  this  exchange 
engaged  in  the  selling  or  buying  of  live  stock  for  non-residents  on 
commission,  shall  pay,  agree  to  pay,  or  cause  to  be  paid,  the  cost 
of  transmission  of  any  telephone  or  telegraph  message,  eithet  sent 
or  received  except  as  hereinafter  provided. 

''Members  may  pay  the  cost  of  transmission  of  a  telephone  or 
tel^japh  message,  quoting  a  bona  fide  sale  of  live  stock,  made  the 
same  day  the  message  is  sent  for  the  person  addressed,  and  quot- 
ing therein  the  condition  of  the  marker;  and  also  all  telephone 
and  telegraph  messages  pertaining  to  inquiries  instituted  by  and 
for  the  personal  information  of  members,  and  also  all  messages 
pertaining  to  delayed  stock,  also  messages  sent  in  soliciting  or- 
ders." 

"M.  P.  310,  Rule  IX,  Section  5 :  No  member  of  this  exchange 
shall  employ  or  in  any  manner  pay  a  traveling  or  resident  live 
stock  solicitor. 

"Only  active  bona  fide  members  of  firms  or  active  bona  fide 
salesmen  of  live  stock  on  this  maricet  who  are  members  of  this  ex- 
change, may  be  allowed  to  solicit. 

"No  commission  firm  shall  have  more  than  one  solicitor  on  the 
road  at  the  same  time. 

"PiriBS  desiring  to  send  a  solicitor  on  the  road  shall  notify  the 
secretary  of  this  exchange.'' 

On  December  4, 1913,  the  Pittsburgh  Live  Stock  Exchange  sent 
the  following  letter  to  each  of  its  members : 

"Gentlemen:  We  respectfully  call  your  attention  to  the  fol- 
lowing rule,  adopted  by  the  Pittsburgh  Live  Stock  Exchange,  in 
reference  to  pa}rment  for  live  stock  purchased  from  commission 
firms  on  this  market : 


"'Section  i.  All  live  stock  bought  by  non-resident  buyers,  or 
shippers,  must  be  paid  for  the  same  day  stock  is  purchased. 

"  'Section  2.  All  stock  bought  by  resident  buyers  must  be  paid 
for  not  later  than  the  second  business  day  following  purchase  of 
said  stock. 

"'Section  4.  Commission  firms  are  required  to  report  to  the 
secretary  in  writing  all  delinquents  on  the  following  business  day 
on    form   approved   by   the   board   of    directors;    also    report 
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promptly  in  same  manner  the  payment  of  any  bills  previously  re- 
ported as  delinquent  and  unpaid.  It  shall  be  the  duty  of  the 
board  of  directors,  in  case  of  delinquents  reported  after  third 
time  to  investigate  as  to  financial  standing  of  such  delinquents, 
and  make  a  record  of  their  findings  and  place  said  delinquents  on 
the  cash  list  as  per  Section  i. 

"  'Section  5.  It  shall  be  the  duty  of  the  board  of  directors  to 
impose  a  fine  upon  each  firm  violating  this  rule,  as  follows: 
$100.00  for  first  offense,  $200.00  for  second  offense  and  $300.00, 
suspension  or  expulsion  for  third  offense.' 

"This  rule  will  be  strictly  enforced  on  and  after  December  15, 
191 3,  and  we  desire  to  give  you  notice  in  due  time  so  that  no 
inconvenience  will  be  sustained  by  our  patrons.  We  believe  that 
this  rule  will  prove  to  be  a  benefit  to  both  buyers  and  sellers,  and 
ask  your  co-operation. 

"In  other  markets  buyers  pay  for  the  live  stock  same  day  as 
purchased.  Yours  respectfully, 

Pittsburgh  Live  Stock  Exchange, 
T.  T.  Lowman,  Secretary." 

Consequently,  all  parties  who  are  engaged  in  the  live  stock  com- 
mission business  at  the  Pittsburgh  Union  Stockyards  are  mem- 
bers of  the  Pittsburgh  Live  Stock  Association ;  and  this  has  been 
true  ever  since  the  organization  of  the  latter  corporation. 

5.  The  Pittsburgh  Live  Stock  Exchange,  at  a  meeting  of  the 
members  thereof,  held  April  3,  1913,  passed  an  additional  rule 
or  by-law,  which  is  as  follows : 

"A  fine  of  one  hundred  dollars  shall  be  imposed  upon  any  firm 
or  member  of  this  exchange  doing  commission  business  at  the 
Pittsburgh  Union  Stockyards,  who  shall  employ  or  allow  anyone, 
who  is  not  a  resident  of  Allegheny  County,  to  sell  stock  other 
than  his  own  and  bill  in  his  own  name,  on  this  market." 

6.  The  said  Howard  W.  Strayer,  one  of  the  complainants,  sold 
cattle  at  the  Pittsburgh  Union  Stockyards,  on  Monday,  January 
5,  1914,  at  that  time  being  a  non-resident  of  Allegheny  County, 
Pennsylvania.  He  was  a  regular  and  bona  fide  partner,  along 
with  Samuel  W.  Jefferis  and  Albert  N.  Greenlee,  in  the  firm  of 
J.  B.  Huff  &  Company,  engaged  in  the  business,  among  other 
things,  of  selling  cattle  at  the  Pittsburgh  Union  Stockyards.     He 
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was  not  employed  nor  allowed  by  the  complainant,  J.  B.  HufF  & 
Company,  to  sell  cattle  on  said  day,  but  said  cattle  were  sold  by 
him  as  a  member  of  the  co-partnership  of  J.  B.  Huff  &  Company, 
and  as  a  member  of  the  Pittsburgh  Live  Stock  Exchange,  and  not 
while  an  employee,  licensee,  or  permissible  agent  of  the  said  J.  B. 
Huff  &  Company. 

7.  On  January  9,  1914,  the  complainant,  J.  B.  Huff  &  Com- 
pany, received  notice  that  it  had  violated  the  additional  rule,  men- 
tioned in  Findings  of  Fact  5,  as  follows : 

"You  are  hereby  notified  that  charges  have  been  preferred 
against  you  by  the  Pittsburgh  Live  Stock  Exchange  for  violation 
of  rule  relative  to  the  employment  of  non-resident  salesmen  by 
commission  firms,  as  recorded  in  Minute  Book,  No.  2,  page  91. 

"Specification:  Cattle  sold  by  Mr.  Howard  Strayer,  Monday, 
January  5,  1914. 

"You  will  please  be  prepared  to  answer  said  charges  at  a  hear- 
ing before  the  Board  of  Directors,  Friday,  January  16,  1914,  at 
one  o'clock,  p.  m.  Yours  respectfully, 

T.  T.  Lowman,  Sec'y. 
By  order  Board  of  Directors." 

January  13,  I9I4»  the  complainant  was  notified  that  said  hearing 
had  been  postponed  until  Tuesday,  January  20,  1914,  at  2  o'clock, 
p.m. 

Thereafter,  to  wit,  on  January  20,  1914,  the  said  charges  were 
heard  and  the  complainant  partnership  was  adjudged  guilty  of 
violating  said  rule  and  a  fine  of  $100.00  was  imposed,  as  appears 
by  the  notice  sent,  which  is  as  follows : 
"Messrs.  J.  B.  Huff  &  Company,  City. 

"Gentlemen:  You  are  hereby  notified  that  you  have  been  ad- 
judged guilty  of  the  charges  preferred  against  you  in  violating 
rule  relative  to  employment  of  non-resident  salesmen,  as  recorded 
in  Minute  Book  No.  2,  and  that  the  fine  of  one  hundred  ($100.00) 
dollars  is  imposed  for  infraction  of  the  rule.  By  order  of  the 
Board  of  Directors.  T.  T.  Lowman,  Sec'y." 

8.  J.  B.  Huff  &  Company,  at  the  time  of  the  imposition  of  said 
fine  as  stated  in  Findings  of  Fact  7,  had  on  deposit  with  the  treas- 
urer of  the  Pittsburgh  Live  Stock  Exchange,  in  compliance  with 
Rule  Vni,  Section  5,  recited  in  Findings  of  Fact  4,  the  sum  of 
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one  hundred  doUars»  which  said  sum  was  inunediately  applied  by 
the  treasurer  of  the  Pittsburgh  Live  Stock  Exchange  to  the  pay- 
ment of  said  fine.  J.  B.  Huff  &  Company  was  thereupon,  under 
the  rules  and  by-laws  aforesaid,  in  default  of  the  deposit  of  one 
hundred  dollars  required  of  each  member,  and  it  was  forthwith, 
to  wit,  on  January  21,  1914,  suspended  from  membership  in  said 
Pittsburgh  Live  Stock  Exchange. 

Later  in  the  same  day,  to-wit,  on  January  21,  1914,  J,  B.  Huff 
&  Company  paid  into  the  Pittsburgh  Live  Stock  Exchange  the  sum 
of  one  hundred  dollars,  and  was  reinstated  as  a  member. 

9.  The  defendants,  immediately  after  the  suspension  of  J.  B. 
Huff  &  Ccxnpany,  gave  notice  of  such  suspension  to  the  other 
members  of  the  Pittsburgh  Live  Stock  Exchange,  by  reason 
whereof  I.  Zeigler  &  Sons  and  S.  B.  Hedges  &  Company  refused 
to  buy  live  stock  from  the  complainant,  and  other  members  of  the 
Pittsburgh  Live  Stock  Exchange  refused  to  deal  with  the  ccHn- 
plainant  until  informed  of  the  reinstatement  of  the  firm  by  deposit 
of  said  simi  of  one  hundred  dollars  as  aforesaid. 

ID.  Between  January  5th,  1914,  and  the  date  of  the  granting  of 
the  preliminary  injunction,  hereinafter  mentioned,  the  said  How- 
ard W.  Strayer  made  many  sales  of  cattle  as  a  member  of  the 
partnership,  J.  B.  Huff  &  Company,  on  the  market  at  the  Pitts- 
burgh Union  Stockyards.  On  April  25th,  1914,  this  bill  of  com- 
plaint having  been  filed,  the  court,  upon  motion,  granted  a  pre- 
liminary injunction  restraining  the  defendants  from  hearing  or 
entertaining  any  charges  against  the  partnership,  J.  B.  Huff  & 
Company,  under  the  by-law  referred  to  in  Findings  of  Fact  5. 

Another  charge  had  been  lodged  with  the  Board  of  Directors  of 
the  Pittsburgh  Live  Stock  Exchange  against  the  complainants, 
similar  to  that  described  in  Findings  of  Fact  7,  but  a  hearing 
thereon  has  not  been  had  solely  because  of  the  granting  of  said 
preliminary  injunction ;  and  said  charge  is  still  pending  and  un- 
determined. 

II.  The  Pittsburgh  Union  Stockyards  is  a  concern  engaged  in 
business  in  Pittsburgh,  Pennsylvania.  It  has  the  facilities  for  un- 
loading and  reloading  live  stock,  the  scales  for  weighing  them,  the 
pens  for  distributing  them  when  unloaded,  and  provides  feed  for 
them.  It  has  no  connection  with  the  Pittsburgh  Live  Stock  Ex- 
change.   In  order  to  do  business  at  the  Pittsburgh  Union  Stock- 
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yards,  it  is  not  necessary  that  a  party  be  a  member  of  the  Pitts- 
burgh Live  Stock  Exchange.  But  such  a  party  can  only  do  busi- 
ness by  paying  cash,  and  members  of  the  Pittsburgh  Live  Stock 
Exchange  are  prohibited  from  doing  business  with  such  a  party 
otherwise  than  for  cash. 

From  the  for^;oing  we  arrive  at  the  following 

CONCLUSIONS  OF  LAW. 

First.  There  is  jurisdiction  in  equity  to  determine  the  contro- 
versies pleaded  in  this  record  and  to  grant  relief  to  the  complain- 
ants for  the  wrongs  which  they  have  alleged. 

Second.  The  so-called  rule,  adopted  by  the  Pittsburgh  Live 
Stock  Exchange,  Findings  of  Fact  5,  is  a  by-law  of  said  corpora- 
tion, within  the  meaning  of  the  law.  It  is  not  a  part  of  the  char- 
ter. A  charter  of  a  corporation  can  only  be  changed  in  accord- 
ance with  the  provisions  of  the  statutes  relative  to  amendment. 
Nothing  of  that  kind  was  attempted  in  this  case.  Besides,  this 
by-law  relates  to  the  regulation  of  the  internal  affairs  of  the  cor- 
poration, which  brings  it  within  the  definition  of  a  by-law.  But 
whether  it  is  a  rule  or  a  by-law  is  not  so  important,  because  in 
either  event  its  reasonableness  is  a  question  for  the  court. 

Third.  It  is  an  inherent  right  of  the  Pittsburgh  Live  Stock  Ex- 
change to  adopt  by-laws.  But  they  must  not  be  contrary  to  law, 
nor  violative  of  the  common,  inherent  rights  of  individuals. 
Howard  W.  Strayer  and  the  other  members  of  the  firm,  J.  B. 
Huff  &  Company,  had  the  natural  right  to  form  a  partnership. 
Ajid  said  firm,  so  constituted,  had  the  natural  right  to  buy  and  sell 
cattle  upon  commission  anywhere,  so  long  as  the  law  was  ob- 
served. In  like  manner,  J.  B.  Huff  &  Company  had  the  lawful 
right  to  become  a  member  of  the  Pittsburgh  Live  Stock  Exchange. 
The  firm  did  so,  and  by  so  doing  each  co-partner  became  a  mem- 
ber of  the  corporation,  entitled  to  all  the  rights,  privileges  and 
advantages  incident  to  that  relation.  Membership  in  the  corpora- 
tion is  not  restricted  to  residents  of  Allegheny  County,  Pennsyl- 
vania. Its  charter  does  not  attempt  to  limit  the  right  of  contract, 
nor  does  it  require  employees  to  be  residents  of  a  particular  lo- 
cality. The  said  by-law.  Findings  of  Fact  5,  is  therefore  illegally 
discriminatory  against  Howard  W.  Strayer  and  the  other  mem- 
bers of  J.  B.  Huff  &  Company,  in  that  it  deprives  them  of  the 
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common  right  of  contract ;  and  this  for  the  sole  reason  that  How- 
ard W.  Strayer  is  a  non-resident  of  Allegheny  county,  Pennsyl- 
vania. For  it  is  admitted,  Findings  of  Fact  3,  that  he  has  never 
done  anything  detrimental  to  the  interest  of  the  Pittsburgh  Live 
Stock  Exchange,  or  of  any  of  the  members  thereof.  It  follows 
that  said  by-law  is  contrary  to  the  Federal  Constitution,  which 
provides  that : 

"The  citizens  of  each  state  shall  be  entitled  to  the  privileges  and 
immunities  of  citizens  of  the  several  states."  Article  IV,  Sec- 
tion 2. 

Consequently,  we  are  obliged  to  hold  that  said  by-law  is  con- 
trary to  law,  is  violative  of  individual  rights  and  is  unreasonable 
and  void. 

Fourth.  Said  Howard  W.  Strayer  was  not  employed,  nor  al- 
lowed to  sell  cattle  by  J.  B.  HufF  Sc  Company  on  January  5,  1914, 
within  the  meaning  of  the  by-l^w  mentioned  in  Findings  of  Fact 
5.  He  was  at  that  time  a  member  of  the  said  firm,  and  his  sale  of 
cattle  was  as  a  member  and  not  as  an  employee  thereof.  There- 
fore, said  by-law  does  not  apply  to  him  and  could  not  be  enforced 
against  the  firm  of  J.  B.  Huff  &  Company.  It  follows  that  the 
enforcement  of  said  by-law  was  unlawful. 

Fifth.  The  action  of  the  Pittsburgh  Live  Stock  Exchange  in 
fining  J.  B.  Huff  &  Company  $100,  as  stated  in  Findings  of  Fact 
7,  and  in  collecting  the  same,  was  illegal,  and  a  decree  should  be 
entered  requiring  the  Pittsburgh  Live  Stock  Exchange  to  repay 
the  said  stun  of  $100,  with  interest  from  January  21,  1914,  to  J. 
B.  Huff  &  Company. 

Sixth.  The  preliminary  injunction  heretofore  issued  should  be 
made  perpetual. 

Seventh.  The  costs  should  be  paid  by  the  defendants. 

Let  a  decree  be  drawn  in  accordance  herewith  and  be  presented 
to  the  court,  as  required  by  the  Rules  in  Equity,  unless  exceptions 
be  filed  within  the  time  prescribed  in  said  rules. 
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PUBLIC  SERVICE  COMMISSION 

The  City  of  Philadelphia,  Harry  E.  Belus,  et  al.»  v.  The 
PHitADELPHiA  &  Reading  Railway  Company,  et  al. 

Railroads— Freight    rates — Reasonableness    of-^Discrimination 
between  localities — Comparison  of  rates, 

Tbc  complatnanU  alleged  that  the  rates  on  anthracite  coal  from  the 
Schuylkill,  Lehigh  and  Wyoming  fields  to  Philadelphia  for  local  delivery 
were  wireasonable  and  discriminatory. 

As  the  evidence  did  not  show  with  exactness  all  the  elements  entering 
into  the  cost  of  this  transportation,  nor  the  value  of  the  investment  upon 
which  a  return  was  to  be  earned,  it  was  necessary  to  determine  the  reason- 
ableness of  the  rates  from  other  evidence 

It  appeared  that  the  respondents  own  or  control  a  brge  percentage  of 
the  unmined  anthracite  coal  in  the  state  and  exercise  an  extended  influ- 
ence over  its  output  and  disposition;  that  the  rates  complained  of  had 
been  established  for  from  seventeen  to  forty  years  without  revision  or 
change;  that  these  rates  from  the  several  fields  by  the  several  routes 
varied  from  $1.70  to  $3.10  per  gross  ton  for  prepared  sizes,  from  $140  to 
$1.73  for  pea  coal,  and  from  $1^5  to  $1.54  for  sixes  less  than  pea;  that 
the  cost  of  transportation  over  the  several  routes,  including  all  operating 
costs  but  excluding  any  return  upon  investment  or  interest  on  debt,  varied 
from  44.698  cents  to  77^20  cents  per  ton ;  that  the  rates  of  the  Schuylkill 
Navigation  Company,  which  formerly  operated  a  canal  the  traffic  of  which 
is  now  absorbed  by  the  respondent  railroads,  from  the  Schuylkill  coal 
fields  to  Philadelphia  varied  from  $1.00  per  ton  in  1859  to  $o.j6  per  ton 
in  1845,  and  that  this  company  met  its  fixed  charges  and  paM  substantial 
dividends;  that  the  rate  per  ton  mile  on  bituminous  coal  carried  by  the 
Pennsytvaasa  RailnNKi,  the  Philadelpliia  h  Reading  Railway  and  other 
carriers,  varied  from  3.53  mills  to  d.i  mills,  and  the  rate  per  ton  mile  on 
anthracite  coal  carried  by  the  Philadelphia  ft  Reading  Railway  varied 
from  8.599  mills  to  9,046  mills;  that  the  rates  on  anthracite  coat  shipped 
to  Philadelphia  over  the  roads  of  the  respondents  intended  for  trans- 
shipment to  New  York,  Boston,  and  other  points  "beyond  the  capes"  were 
40  cents  less  per  ton  than  the  rates  for  local  delivery  which  are  complained 
of;  and  that  these  rates  on  coal  so  transshipped  were  remunerative. 

Held:  (i)  The  rates  having  remained  the  same  for  over  seventeen 
years,  the  presumption  is  against  the  propriety  of  continuing  these  rates. 
This  presamptsoQ  does  not  go  to  the  exteat  of  indicating  that  they  ought 
to  be  raised  or  lowered,  but  only  that  they  ought  to  be  revised  and  changed 
so  as  to  meet  present  conditions. 

(2)  The  respondents  are  entitled  to  such  rates  as  wiU  give  them  a 
reasonable  return  upon  their  necessary  investment,  but  a  great  city,  lying 
near  the  fields  of  anthracite  coal,  ought  not  to  be  burdened  with  an  un« 
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due  share  of  tke  cott  of  tranapoftation  becaase  of  the  fact  that  it  is 
dependent  npon  this  supply  for  heat  and  power  and  has  no  other  resource 
for  having  it  transported. 

(3)  In  determining  whether  or  not  there  has  been  a  discrimination 
against  freight  locally  delivered,  the  question  of  the  effect  of  oompetitioii 
in  the  through  freight,  if  it  exists,  is  to  be  given  due  consideration.  But 
with  respect  to  this  particular  situation  the  fact  of  competition  is  at  least 
open  to  query. 

(4)  If  existing  rates  on  all  freight  do  not  afford  a  fair  return  upon  the 
investment  of  the  respondents,  the  remedy  should  be  a  general  advance 
in  such  manner  as  to  equalize  the  burdens  and  to  affect  alike  all  interests 
and  all  subjects  of  traffic  Unequal  burdens  on  certain  localities  or  com- 
modities ought  not  to  be  tolerated. 

(5)  Under  all  the  evidence,  the  rates  on  prepared  sizes  of  anthracite 
coal,  and  on  pea  coal  should  be  reduced  40  cents  per  ton,  which  reduction 
will  put  these  rates  on  an  equality  ^tb  the  rates  charged  for  coal  destined 
to  points  beyond  Philadelphia. 

COMPX«AINT  DOCKBT  NO.  95O. 

(Pennsylvania  State  Railroad  Commission.) 

Report  and  Order  of  the  Public  Senrice  Commission. 

Submitted  October  7, 191a.  Decided  December  12,  1914. 

Ward  IV.  Pierson  and  Harold  S,  Sherts,  for  complainants. 

George  Stuart  Patterson,  for  the  Pennsylvania  Railroad  Co. 

Charles  Heebner,  for  tiie  Phila.  &  Reading  Railway  Co. 

Jackson  C  Reynolds,  for  the  Central  Railroad  Co.  of  N.  J. 

R.fV.  Barrett,  for  the  Lehigh  Valley  Railroad  Co. 

A.  L.  Saeger,  for  the  Delaware,  Lackawanna  &  Western  Rail- 
road Co. 

Commissioner  Pennypackar: 

This  is  a  case  of  grave  importance,  affecting  up<m  the  one  hand^ 
the  cost  of  the  supply  of  a  necessity  to  the  inhabitants  of  the  chief 
cify  of  the  State,  and  upon  the  other,  the  earnings  of  important 
lines  of  transportation  which  have  done  much  to  advance  the 
growth  and  development  of  the  interests  of  that  city.  The  com- 
plainants are  Harry  £.  Bellis,  as  an  individual,  the  Kenstngtoo 
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Board  of  Trade,  the  Northwest  Business  Men's  Association,  the 
Cdiocksink  Business  Men's  Association^  the  Fortieth  and  Market 
Street  Buiness  Men's  Association,  all  of  them  beii^  organisations 
or  persons  residing  in  or  associated  with  the  City  of  Philadelphia, 
and  the  City  of  Philadeli^ia  itself,  as  a  munic^ality. 

The  respondents  are  the  Philaddphia  and  Reading  Railway 
Company,  the  Pennsylvania  Railroad  Company,  the  Central  Rail- 
road Company  of  New  Jersey,  the  Lehigh  Valley  Railroad  Com- 
pany and  tfie  Delaware,  Lackawanna  and  Western  Raihroad  Com- 
pany. 

The  substance  of  the  complaints  is  that  the  existing  rates  of 
freight  chaiged  for  the  transportation  of  anthracite  coal  from  the 
various  districts  in  which  the  coal  is  mined  to  the  City  of  Phila- 
delphia are  unreasonably  high,  and  are  preferential,  prejudicial 
and  discriminatory.  The  anthracite  coal  dqx>sits  of  the  United 
States  are  almost. exclusively  within  the  State  of  Pennsylvania, 
and  are  included  within  a  territory  comprising  four  hundred  and 
ninety-six  square  miles.  For  purposes  of  mining  and  tranqwrta- 
tion,  this  territory  is  divided  into  three  districts,  designated  as  the 
Schuylkill,  Lehigh  and  Wyoming  regions  or  districts. 

(a).  The  rates  upon  anthracite  coal,  which  is  tranq>orted  by 
direct  routes  from  the  Schuylkill  district  to  Philaddphia,  and 
consigned  for  local  ddivery  there,  are  the  same  upon  both  the 
Pennsylvania  Railroad  and  the  Philaddphia  and  Reading  Railway, 
and  are  as  follows,  per  gross  ton  of  2,240  pounds : 

For  prepared  sizes,    $1.70 

For  pea  coal,  140 

For  sizes  less  than  pea, 1^5 

(b).  The  Philadelphia  and  Reading  Railway  Company  trans- 
ix>rts  anthracite  coal  from  the  Lehigh  r^on  to  Philaddphia  for 
local  delivery,  by  arrangement  with  the  Central  Railroad  Com- 
pany of  New  Jersey  and  the  Lehigh  Valley  Railroad  Company. 
The  totals  of  the  proportional  rates  so  diarged  upon  the  gross  ton 
are  as  follows: 

For  prepared  sizes, $1.86 

For  pea  coal, 1.56 

For  sizes  less  than  pea, 1.41 

(c).  The  Philadelphia  and  Reading  Railway  Company  also 
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transports  anthracite  coal  from  the  Wyoming  region  to  Philadel- 
phia for  local  delivery  by  arrangement  with  the  Lehigh  Valley 
Railroad  Company  and  the  Central  Railroad  Company  of  New 
Jersey,  under  the  terms  of  which  the  rates  charged  are  divided 
proportionately  between  them.  The  totals  of  the  oroportional 
rates  so  charged  upon  the  gross  ton  are  as  follows : 

For  prepared  sizes $2.10 

For  pea  coal, 1.73 

For  sizes  less  than  pea, 1.54 

(d).  The  Pennsylvania  Railroad  Company  transports  anthra* 
cite  coal  from  the  Lehigh  region  to  Philadelphia  for  local  delivery 
by  arrangement  with  the  Lehigh  Valley  Railroad  Company  and 
the  Central  Railroad  Company  of  New  Jersey.  The  rates  per 
gross  ton  are  as  follows : 

For  prepared  sizes, , . .  $1.75 

For  pea  coal, % . »     145 

For  sizes  less  than  pea, 1.30 

(e).  The  Pennsylvania  Railroad  Company  transports  anthra- 
cite coal  from  the  Wyoming  r^on  to  Philadelphia  for  local  de- 
livery, either  over  its  own  lines  or  by  arrangement  with  the  Le- 
high Valley  Railroad  Company,  the  Central  Railroad  Company 
of  New  Jersey,  the  Delaware,  Lackawanna  and  Western  Railroad 
Company  or  the  Delaware  and  Hudson  Railroad  Company.  The 
rates  in  each  instance  are  upon  the  gross  ton  as  follows : 

For  prepared  sizes, $1^ 

For  pea  coal, 1.50 

For  sizes  less  than  pea, 1.35 

From  1900  to  1912,  inclusive,  the  total  tonnage  of  anthracite 
coal  transported  by  the  Philadelphia  and  Reading  Railway  Com- 
pany ran  from  7,932,891  tons  in  1903  to  13,5374164.02  tons  in 
1908,  and  such  tonnage  in  1912  was  11,224,945.01  tons.  Any 
change  in  the  rates  for  transportation  would  affect  about  forty 
per  cent  of  this  tonnage. 

During  the  years  from  1907  to  1912,  the  anthracite  coal  trans- 
ported by  the  Pennsylvania  Railroad  Company  to  Philadelphia 
for  local  delivery  ran  in  tonnage  from  1,249,383  tons  in  1908,  to 
1,582,085  tons  in  191 1. 

The  average  distance  over  which  each  ton  of  anthracite  coal 
IS  transported  from  the  Schuylkill  region  to  Philadelphia  by  the 
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Philadelphia  and  Reading  Railway  Company,  is  one  hundred 
twenty-one  miles.  The  average  distance  over  which  each  ton  is 
transported  by  the  Pennsylvania  Railroad  Company  from  the 
Schuylkill,  Ldiigh  and  Wyoming  regions  to  Philadelphia  is  one 
hundred  and  eighty-eight  and  six^tenth  miles ;  or  more  in  detail, 
the  average  distance  from  the  Schuylkill  region  is  one  hundred 
and  sixty-three  and  five-tenth  miles,  from  the  Lehigh  r^on,  one 
hundred  and  sixty-six  and  six-tenth  miles,  and  from  the  Wyom- 
ing r^on  two  hundred  and  twenty-two  and  four-tenth  miles. 

It  has  been  found,  and  the  finding  has  been  sustained  by  the 
Supreme  Court  of  the  United  States  in  a  recent  case,  that  the 
Reading  company,  from  which  the  Philaddphia  and  Reading 
Railway  Company  leases  its  equipment,  owns  or  controls  forty- 
four  per  cent,  the  Lehigh  Valley  Railroad  Company  sixteen  and 
eighty-seven  hundredths  per  cent,  the  Delaware,  Lackawanna  and 
Western  Railroad  Company  six  and  fifty-eight  hundredths  per 
cent,  and  the  Central  Railroad  Company  of  New  Jersey  nineteen 
per  cent,  or  altogether  eighty-six  and  forty-five  hundredths  per 
cent  of  all  the  unmined  anthracite  coal. 

In  addition  to  this  large  percentage,  it  appears-  from  the  testi- 
mony of  Morris  Williams  in  the  present  case,  the  president  of  the 
Susquehanna  Coal  Company,  that  he  looked  after  the  management 
of  the  coal  companies  for  the  Pennsylvania  Railroad  Company, 
that  this  transportation  company  owned  all  of  the  stock  ($2,136,- 
000.00)  of  the  Susquehanna  Coal  Company,  except  a  few  shares 
necessary  to  qualify  the  board  of  directors,  that  it  held  a  debenture 
bond  of  the  coal  company  for  $6,000,000.00,  that  the  stock  of  the 
Mineral  Railroad  and  Mining  Company  was  owned  one-third  by 
the  Pennsylvania  Railroad  Company  and  two-thirds  by  the  North- 
em  Central  Railroad  Company,  that  the  stock  of  the  Summit 
Branch  Mining  Company  was  owned  by  the  Pennsylvania  Rail- 
road Company,  that  the  Susquehanna  Coal  Company  owned 
twdve  coal  mines  and  three  washeries,  that  the  Mineral  Railroad 
and  Mining  Company  owned  six  mines  and  one  washery,  and  that 
the  Summit  Branch  Mining  Company  ovmed  two  mines  and  two 
washeries,  and  that  these  companies  bought  the  coal  produced  by 
other  independent  mining  companies  tmder  a  general  OMitract* 
one  of  the  terms  of  which  was  that  the  producing  companies 
should  receive  sixty-five  per  cent  of  the  price  of  the  prepared 
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coal.  These  facts,  showing  in  some  instances  ownership,  and  in 
others  control  of  the  production  of  anthracite  coal,  are  important 
to  be  borne  in  mind  when  the  question  of  the  effect  of  competition 
comes  to  be  considered.  It  is  also  a  fact  of  some  importance  for 
the  proper  determinaticm  of  the  matters  before  the  Commission 
that  the  railroad  companies  which  are  the  respondents  furnish 
practically  the  only  means  by  which  anthracite  coal  may  be  trans- 
ported to  Philadelphia. 

The  Schuylkill  Navigation  Company,  with  its  canal  following 
the  course  of  the  Schuylkill  river,  for  many  years  and  with  its 
supply  of  boats  furnished  such  a  means  of  transportation,  but  it 
was  absorbed  and  is  now  controlied  by  the  Reading  Company,  and 
does  little  or  no  business  of  this  character. 

It  is  claimed  by  the  complainants,  including  the  City  of  Phila- 
delphia, which  as  a  municipality  used  in  191 1  one  hundred  and 
forty  thousand  nine  hundred  tons  of  anthracite  coal,  that  the  rates 
above  set  forth  are  unreasonably  high,  and  discriminate  against 
the  city,  and  the  residents  within  its  boundaries.  This  claim  is 
disputed  by  the  respondents,  who  deny  that  the  rates  as  fixed  are 
unreasonable,  or  in  any  way  discriminatory.  The  question  thus 
raised  is  one  of  great  complication  and  difficulty. 

The  transportation  of  anthracite  coal  is  a  business  which  has 
grown  to  large  proportions,  and  seems  to  be  rapidly  increasing  in 
volume.  In  one  important  respect,  which  has  to  be  duly  consid- 
ered, it  differs  in  character  from  the  transportation  of  most  other 
commodities.  The  cars  in  which  coal  is  carried  are  specially  con- 
structed for  the  purpose,  and  when  they  return  to  the  mines  from 
the  city  where  they  have  been  unloaded,  they  are  as  a  general 
thing  empty,  so  that  they  have  to  traverse  the  intervening  distance 
twice  for  one  payment  of  freight.  The  tran^ortation  companies 
are  entitled  to  establish  such  rates  of  freight  as  will  give  them 
a  reasonable  return  for  their  outlay  and  upon  their  necessary  in- 
vestment, and  anthracite  coal  ought  to  bear  its  proper  proportion 
of  such  rates.  On  the  other  hand,  a  great  city  which  lies  approxi- 
mately near  to  the  fields  of  anthracite  coal  ought  not  to  be  bur- 
dened with  an  undue  share  of  the  cost  of  transportation  because 
of  the  fact  that  it  is  dependent  upon  this  supply  for  heat  and 
power,  and  has  no  other  resource  .for  getting  it  transported. 
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It  is  aipied  by  oounsel  for  the  Philaddphia  and  Readinf  Rail- 
way Company  that  'In  the  SchnylkiU  rq;ioo,  she  (nature)  has 
set  tiiese  deposits  of  anthracite  deep  in  the  bowds  of  the  earth, 
and  by  gigantic  convnlsions  and  distortions  has  so  pitched  the 
veins  that  the  mining  of  anthracite  there  is  a  difficult,  dangerous, 
wasteful  and  precarious  business."  With  these  difficulties,  great 
as  they  may  be,  we  have  nothing  to  da  Miners  and  mining  com- 
panies and  cofporations  appear  to  have  been  willing  to  assume 
them.  Whatever  may  have  hiqipencd  in  the  conduct  of  the  busi- 
ness of  mining,  and  transporting  coal,  it  is  necessary  that  we 
should  draw  a  broad  line  of  distinction  between  the  getting  of  the 
coal  in  the  bowels  of  the  earth  and  the  bringing  of  it  to  the  sur- 
face, and  its  subsequent  transportation  to  the  market  It  is  the 
latter  alone  which  concerns  the  present  inquiry. 

There  are  several  series  of  facts  to  be  deduced  from  the  volu- 
minous testimony  which  has  been  presented  that  are  helpful  to 
the  Commission  m  its  efforts  to  reach  a  correct  solution  of  dits 
troublesome  investigation. 

At  the  outset,  there  is  a  presumption  against  the  propriety  of 
the  continuance  of  the  existing  rates.  All  of  those  rates  have 
remained  as  they  were  established  mai^  years  ago,  some  for  forty 
years,  some  for  twenty-four,  and  the  most  recent  of  them  for 
seventeen  years.  In  the  meantime  all  of  the  surrounding  condi- 
tions have  changed.  Larger  cara  are  gathered  into  longer  trains, 
to  be  drawn  by  more  powerful  engines.  From  three  to  four  thou* 
sand  tons  are  now  handled  in  trains  of  sixty-five  cars  each.  The 
volume  of  traffic  has  immensdy  increased.  The  cost  of  iron  and 
other  material  is  no  longer  the  same.  The  price  of  labor  has  very 
much  increased.  The  rates  of  freight  upon  aD  other  commodities 
have  been  lowered.  It  is.  therefore,  apparent  that  rates  which 
were  a^ypUcable  to  the  conditions  which  existed  at  a  time  so  remote, 
if  railroad  experience  proved  them  to  be  reasonable  at  that  time, 
cannot  in  the  nature  of  tiiiiq;s  be  so  now.  This  presumption  does 
not  go  to  the  extent  of  indicating  that  they  ought  to  be  raised  or 
that  they  ought  to  be  lowered  bist  only  that  they  ought  to  be  re- 
vised and  changed  so  as  to  adapt  them  to  present  conditions. 

We  are  enabled  to  get  some  light  tqxm  the  question,  even  if 
imperfect,  from  tiie  record  of  the  transactions  of  die  Schuylkill 
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Navigation  Company,  as  they  appear  in  the  testimony  which  has 
been  presented.  The  canal  of  tUs  corporation  ran  from  Port  Car- 
bon in  the  Schuylkill  coal  r^^icxi  to  Philadelphia.  It  began  the 
transportation  of  anthracite  coal  about  the  year  1825,  and  con- 
tinued down  to  a  comparatively  recent  period,  although  of  late 
years  the  amount  of  such  freight  has  very  much  dwmdled.  At 
the  time  of  its  greatest  activity  in  the  year  1859,  it  transported 
to  Philadelphia  1,272,109  tons  of  anthracite  coal,  or  about  one- 
tenth  of  the  quantity  carried  by  the  Philadelphia  and  Reading 
Railway  in  the  year  1908,  in  which  year  that  railway  did  its  most 
extensive  business  in  the  transportation  of  that  commodity.  In 
some  respects  it  furnishes  a  satisfactory  means  of  comparison 
since  its  entire  business  was  confined  to  the  carrymg  of  anthracite 
coal,  and  since  the  boats  which  it  employed  went  back  from  Phila- 
delphia to  Port  Carbon  empty,  there  being  little  or  no  back  haul. 
The  coal  was  taken  from  the  mines  to  the  boats  at  Port  Carbon 
for  a  long  time  in  wagons,  and  afterward  by  rail  Prior  to  1839 
its  rate  per  ton  for  such  transportation  was  $1.00  and  in  that 
year  the  rate  fell  to  90  cents.  In  1842  it  was  75  cents  per  ton. 
In  1845  it  fell  further  to  36  cents  per  ton.  In  1849  it  advanced 
to  60  cents  per  ton  and  in  1850  to  70  cents  per  ton.  The  oorpora- 
tbn  was  able  to  meet  its  fixed  charges,  pay  its  operating  expenses, 
and  make  dividends  during  a  considerable  part  of  the  time,  these 
dividends  between  1829  and  1842  runnmg  from  six  per  cent,  to 
eighteen  and  a  half  per  cent.  The  dividend  of  this  company  in 
1856  was  eight  per  cent  and  in  1857  four  and  a  half  per  cent. 

The  Commission  has  had  the  benefit  of  the  definite  ascertain- 
ment of  some  of  the  elements  of  the  cost  of  transportation  of  an- 
thracite coal  to  Philadelphia  upon  both  the  Pennsylvania  Railroad 
and  the  road  of  the  Philadelphia  and  Reading  Railway,  and  from 
each  of  the  districts.  The  officials  and  accounting  officers  of  these 
roads  when  on  the  witness  stand,  all  testified  in  substance,  not  only 
that  there  had  never  been  an  ascertainment  of  this  cost,  in  fixing 
the  rates  charged,  but  gave  it  as  their  opink>n  that  it  was  practi- 
cally impossible  to  make  such  an  ascertainment.  Thereupon  the 
Commission  engaged  a  competent  firm  of  expert  accountants  of 
long  standing  and  repute  in  Uieir  profession  "to  nuke  an  examina- 
tion of  the  books,  records,  letters,  contracts,  papers  and  opera- 
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tions  of  the  Pennsylvania  Railroad  Company  and  the  Philaddphia 
and  Reading  Railway  Company  and  ascertain  therefrom,  and 
from  any  and  all  other  sources  of  pertinent  information,  what  is 
the  cost  to  each  of  these  companies  of  the  transportation  of  an- 
thracite coal  from  the  respective  mining  sections  of  the  eastern 
part  of  Pennsylvania  to  Philadelphia.'' 

These  accountants,  after  making  a  careful  and  thorough  exam- 
ination, reported  that  the  distance  over  which  anthracite  coal  was 
so  transported  by  the  Philadelphia  and  Reading  Railway  Company 
was  one  hundred  and  twenty-three  miles,  and  that  the  cost  was 
per  gross  ton  in  cents : 44-^ 

They  further  reported  that  by  the  route  from  the  Schuylkill  dis- 
trict over  the  Shamokin,  Susquehanna,  and  Philadelphia  divisions 
of  the  Pennsylvania  Railroad,  by  way  of  Sunbury  and  Rockvilk, 
the  distance  was  <Mie  hundred  and  eighty-seven  miles,  and  the 
cost  per  gross  too  in  cents  was 61.043. 

That  by  the  route  from  the  Schuylkill  district,  by  way  of  Mil- 
lersburg  and  the  Stisquehanna  division  of  the  Pennsylvania  Rail- 
road, the  distance  was  one  hundred  and  fifty-three  miles,  and  the 
cost  per  gross  ton  m  cents .54.378. 

That  by  the  route  from  the  Lehigh  district  to  Pottsville  and 
and  over  the  Schuylkill  division  of  the  Pennsylvania  Railroad,  the 
tance  was  one  hundred  and  four  miles,  and  the  cost  per  gross  ton 
in  cents  , 60.613. 

That  by  the  route  'from  the  Lehigh  district  to  Mount  Carbon, 
and  over  the  Schuylkill  division  of  the  Pennsylvania  Rairload,  the 
distance  was  ninety-nine  miles,  and  the  cost  per  gross  ton  in 
cents 60.848. 

That  by  the  route  from  the  Wyomii^  district  over  the  Sunbury 
division  to  Sunbury,  and  thence  over  the  Susquehanna  division  of 
the  Pennsylvania  Railroad,  the  distance  was  two  hundred  and 
eighteen  miles,  and  the  cost  per  gross  ton  in  cents 65.290. 

That  by  the  route  from  the  Wyoming  district  over  the  Lehigh 
Valley  Railroad  and  the  Schuylkill  division  of  the  Pennsylvania 
Railroad,  the  distance  was  one  hundred  and  sixty-five  miles,  and 
the  cost  per  gross  ton  in  cents 774^o. 

That  by  the  route  from  the  Wyoming  and  Lehigh  districts  over 
the  Pennsylvania  Railroad  by  way  of  Manunka  Chunk  and  Coal- 
port,  the  distance  was  one  hundred  and  three  miles,  and  the  cost 
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per  gross  ton  in  cents 57*^35' 

By  way  of  Belvidere  and  Coalport,  the  distance  was  ninety-nine 
miles,  and  the  cost  per  gross  ton  in  cents 55-5^- 

By  way  of  Martins  Creek  and  Coalport,  the  distance  was  ninety- 
three  miks,  and  the  cost  per  gross  ton  in  cents 53-ii4- 

By  way  of  Philipsburg  Junction  and  Coalport,  the  distance  was 
eighty-five  miles,  and  the  cost  per  gross  ton  in  cents 49^16. 

Some  of  these  findings  at  least  are  disputed  by  the  respondents, 
but  if  this  report  may  be  accepted  as  correct,  it  appears  that  while 
the  rate  charged  from  the  SchnyUdll  district  is  $1.70  per  gross  ton 
by  each  road,  the  cost  of  transportation  upon  the  Reading  Rail- 
way is  44.698  cents  per  gross  ton,  and  the  cost  of  such  transporta- 
tion upon  the  Pennsylvania  Railroad  from  the  different  r^ons 
ranges  f  rcMn  49.816  cents  to  77420  cents  per  gross  ton.  This  cost 
was  based  upon  the  accounts  for  the  year  ending  May  31, 1913. 

The  experts  ascertained  only  the  operating  costs,  and  did  not 
enter  into  the  questimi  of  a  reasonable  return  upon  investments 
in  property,  or  of  interest  and  the  bonded  indebtedness.  In  esti- 
mating the  cost,  however,  they  took  into  consideration  the  main- 
tenance of  way  and  structures,  of  equipment,  traffic  expenses,  the 
transportation  expenses,  and  the  general  expenses,  and  these  in 
their  subdivisions  included  the  details  of  wear  and  tear,  deprecia- 
tion, and  obsolescence,  the  payments  for  superintendence,  injuries 
to  persons,  and  stationery  and  printing,  for  the  roadway,  bridges 
and  ttmnels,  for  signals,  idtgnph  and  tdephone  lines,  for  loco- 
motives and  cars,  wages  of  employees,  fuel  and  lubricants,  and 
for  insurance,  law  and  taxes.  While  therefore,  this  report  does 
not  furnish  a  complete  ascertainment  of  the  cost,  since  it  omits 
what  ought  to  be  allowed  for  return  upon  the  investment,  it  does 
furnish  certain  elements  of  that  cost  with  definiteness  which  are 
of  importance  in  the  determination  of  the  question  as  to  what 
would  be  a  reasonable  rate. 

There  is  some  light,  though  perhaps  meagre,  to  be  gathered 
f rcMn  the  rates  charged  by  these  and  otiher  railroads  for  the  trans- 
portation of  bituminous  coal.  This  product  differs  from  anthra- 
cite in  its  chemical  and  physical  composition,  and  tn  the  uses  to 
which  it  is  applied,  but  nevertheless  it  is  dug  from  the  earth  in 
pretty  much  the  same  way,  hauled  to  the  market  in  similar  cars, 
and  is  used  in  various  ways  for  the  generation  of  heat   In  method 
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and  cost  of  tnmsportatioii,  it  furnishes  probaMy  a  reasonably  dose 
parallel  BeUis,  a  witness  for  the  complainant^  testified  that  from 
tariffs  he  examined  in  the  office  of  the  Pennsylvania  Railroad 
Company  he  fomid  that  that  company  hauled  bituminous  coal 
from  the  Clearfidd  region  to  Philadelphia  at  the  rate  of  4.77 
mills  per  ton  per  mile,  there  to  be  dumped  on  vesseb ;  from  the 
Greenisbttig  district,  at  the  rate  of  54  mills  per  ton  per  mile  for 
local  ddireiy ;  and  that  the  same  radlroad  hauled  bituminous  coal 
f  10m  the  Clearfidd  region  to  Philaddphia  for  local  delivery  at  the 
rate  of  6.1  mills  per  ton  per  mile.  He  -further  testified  that  the 
Philaddphia  and  Reading  Railway  Company  hauled  bituminous 
coal  from  the  Beech  Credc  district  from  Newberry  Junction  to 
Port  Reading  at  the  rate  of  5X>3  mills  per  ton  per  mile,  which  is 
a  tidewater  rate,  induding  dunqpage,  and  from  the  Beech  Credc 
district  to  Philaddphia  for  trans-shipment  at  the  rate  of  5^46 
mills  per  ton  per  mile.  There  was  also  evidence  produced  to 
show  that  the  Chesapeake  and  Ohio  Railroad  Company  hauls  bi- 
tuminous coal  from  the  Marrow  Bone  region  in  Kentucky  to 
Newport  News  on  the  Chesapeake  Bay,  a  distance  of  six  hundred 
and  seventy-three  miles,  at  the  rate  of  2.53  mills  per  ton  per 
mile.  The  freight  traffic  manager  of  the  Philaddphia  and  Read- 
ing Railway  testified  that  the  rate  per  ton  per  mile  on  the  trans^ 
portation  of  anthradte  coal  averaged  9^)35  mills  in  1907,  and 
8.599  mills  in  1912. 

Counsd  iot  Ae  Philaddphia  and  Reading  Railway  Company 
offered  in  evidence  a  statement  showing  a  comparison  through  a 
series  of  years  between  the  rate  per  ton  per  mile  in  mills  on  all 
freight  carried  upon  that  railroad,  and  on  anthradte  coal  carried 
by  it,  as  follows : 

Anthracite.       AU  Freight. 

1907 9.03s  7.366 

I0o8, 8.754  7.090 

1909. 8.919  7411 

1910, 9.046  7.119 

i9"» 8.735  7.038 

19", 8.599  7.021 

An  even  more  satisfactory  basb  of  comparison  than  any  of 
these  hertofore  disctissed  is  the  rate  charged  for  the  transporta- 
tion of  that  part  of  the  anthracite  coal  product  whidi  is  shipped 
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to  Philadelphia  over  the  railroads  of  the  respondents,  and  is  in- 
tended for  trans-shipment  to  New  York,  Boston  and  other  places 
commercially  described  as  ''outside  the  capes."  Upon  this  coal 
the  rates  to  Philadelphia  upon  both  the  Pennsylvania  Railroad 
and  the  Philadelphia  and  Reading  Railway  are  forty  cents  a  ton 
less  than  that  intended  for  local  delivery.  We.  therefore,  have  an 
illustration  of  the  same  kind  of  coal,  gathered  at  the  same  points 
of  shipment,  carried  on  the  same  kind  of  cars,  and  sent  forward 
to  the  same  point  of  destination.  The  presumption  is  that  the 
rates  charged  for  this  coal,  which  is  shipped  to  points  "outside  of 
the  capes,"  have  been  found  to  be  compensatory,  or  after  a  test  of 
years  they  would  have  been  discontinued.  We  are,  however,  not 
left  to  depend  entirely  upon  presumption.  John  F.  Auch,  the 
traffic  manager  for  the  Philadelphia  and  Reading  Railway  Com- 
pany, testified: 

"Q.  This  rate  of  $1.30  for  over  piers  below  capes  is  a 
profitable  rate,  isn't  it?" 

"A.  I  think  our  rates  are  all  reasonably  profitable,  all 
the  circumstances  considered.    I  will  assume  that  our  rates 
are  reasonably  profitable,  all  circumstances  considered." 
Robert  H.  Laige,  the  general  coal  freight  agent  of  the  Penn- 
sylvania Railroad  Company,  testified  upon  this  subject: 
"Q.  Is  it  profitable  to  the  railroad  company?" 
''A.  Your  Honor,  that  depends  upon  what  you  mean  by 
profitable.    There  is  no  question  that  there  is  much  traffic 
moving  over  all  the  railroads  that  does  not  bear  its  pro- 
portion, if  that  can  be  arrived  at,  of  interest  charges  on 
capital,   but  that   does  pay  the   actual   cost  of   trans- 
shipping it«  and  thus  assist  in  reducing  the  cost  of  trans- 
porting all  traffic    *    *    *    Let  me  put  it  another  way. 
Not  being  able  to  ascertain  the  cost,  I  do  not  know  whether 
it  pays  or  not,  but  the  asstunption  is  that  it  does." 
The  explanation  of  the  lesser  rate  for  anthracite  coal  to  Phila- 
delphia intended  to  be  shipped  "outside  of  the  capes"  is  that  such 
dimunition  of  the  rate  is  due  to  competition  in  the  tocalities  to 
which  it  is  to  be  transported.    Thus  Large  testified : 

"In  order  to  meet  competition  of  bituminous  coal,  or 
anthracite  coal  reaching  the  Atlantic  seaboard  and  other 
points,  your  trans-shipment  rate  must  of  necessity  bear  a 
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relation  to  the  trans-shipment  rate  at  other  points.    For 
example,  the  D.,  L.  &  W.  distance  to  Hotxdcen  is  about 
140,  142,  143,  144  miles.    Their  rate  to  Hoboken  prior  to 
the  decision  in  the  Marian  case  was  $1.58.    The  rate  to 
Philadelphia  must,  if  any  coal  is  to  be  moved  through  Phil- 
adelphia, bear  such  a  relation  to  that  rate,  as  adding  up  the 
rate  to  Philadelphia,  the  current  back  freight  from  the 
port,  we  will  say  to  Boston,  so  that  the  two  will  about  or 
as  nearly  as  possible  equal  the  actual  rate  to  New  York 
Harbor,  plus  the  boat  rate  from  New  York  to  Boston/' 
The  witness  further  said  that  the  fact  that  the  trans-shipment 
rate  is  less  than  the  local  rate  was  not  peculiar  to  the  anthracite 
coal  traffic,  but  was  general  on  all  traffic.    This  reasoning,  how- 
ever, is  not  altogether  convincing.    In  the  first  place,  the  trans- 
portation of  anthracite  coal  to  Philadelphia  is  not  like  the  trans- 
portation of  general  freight  in  which  most  railroads  are  engaged. 
It  differs  in  so  many  features  from  general  transportatimi  as  per- 
haps to  require  that  it  be  put  in  a  class  by  itself.   Anthracite  coal 
is  a  bulky  commodity,  hauled  in  a  special  manner,  and  requiring 
little  or  no  care  in  the  course  of  tranq>ortation,  not  liable  to  disin- 
ttgrziion  or  destruction.    Its  source  of  supply  is  confined  to  a 
comparatively  narrow  area,  and  lies  approximately  dose  to  one 
of  the  most  populous  cities  of  the  country.   The  necessities  of  the 
people  require  a  continuously  replenished  supply  and,  therefore, 
the  cars  sent  to  the  coal  districts  are  always  sure  of  the  f rei|^t 
they  are  to  carry. 

In  the  second  place,  with  respect  to  this  particular  situation, 
the  fact  of  actual  competition  is  at  least  open  to  query.  It  is  true 
that  it  has  become  a  well  settled  principle  of  rate  making,  that  in 
determining  whether  or  not  there  has  been  a  discrimination  against 
freight  locally  delivered,  the  question  of  the  effect  of  competition 
in  the  through  freight,  if  it  exists,  is  to  be  given  due  considera- 
tion. It  is  impossible  to  follow  the  evidence  in  this  case  without 
reaching  the  conclusion  that  the  respondent  railroad  companies 
exercise  an  extended  influence  over  the  output  and  disposition  of 
anthracite  coal.  As  has  been  heretofore  pointed  out,  the  Reading 
Gmipany  and  the  Pennsylvania  Railroad  Company,  with  their 
affiliated  companies,  own  or  control  the  great  bulk  of  the  unmined 
anthracite  coal.    The  extension  of  this  control  is  seen  in  the  fact« 
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testified  to  by  numeroos  witnesaes,  that  many  of  the  coal  yards 
in  Philadel{>hia  are  owned  by  these  companies.  It  may  also  be 
assumed  that,  although  the  evidence  is  that  there  is  no  definite 
agreement  between  them  as  to  rates,  there  is  a  tacit  understanding 
of  some  kind  which  brings  them  into  accord,  or  the  rates  upon 
both  roads  from  the  Schuylkill  district  to  Philadelidua,  with  dif- 
fering distances,  would  not  have  reached  precisely  the  same  figures 
upon  all  three  of  the  different  grades  of  coal.  These  facts,  to  a 
certain  extent  at  least,  weaken  the  argument  based  upon  the  ne- 
cessity of  meeting  competition  "outside  of  the  capes."  There 
was  much  testimony  given  in  a  general  way  as  to  competition 
between  anthracite  and  bituminous  coab,  but  that  evidence  was 
to  the  effect  that  such  competition  was  mainly  between  the  bi- 
tuminous and  the  sizes  of  anthracite  smaller  than  pea.  With 
respect  to  these  sizes,  T.  B.  Koons,  the  trafiic  manager  of  the 
Central  Railroad  of  New  Jersey»  testified  that  they  were  in  the 
nature  of  a  by-product,  the  residuum  necessarily  left  in  the  pro- 
duction of  the  prepared  sizes,  which  when  sold,  were  regarded 
as  having  mad^  an  addition  to  income,  and  that  in  many  places 
they  had  displaced  bituminous  because  of  lesser  cost  and  the 
nuisance  created  by  the  smoke  resulting  from  the  burning  of 
bituminous  coal. 

The  dividends  declared  by  the  Reading  Railway  Company  upon 
capital  stock  of  $20,000,000.00,  increased  to  $42481,700.00  in 
1912,  have  been  since  1904  as^  follows : 

1904, 12  per  cent 

1905, 20  per  cent. 

1906, 30  per  cent 

1907, 30  per  cent 

1908, 30  per  cent 

1909* 25  per  cent 

1910, 25  per  cent 

1911,  25  per  cent 

1912,. ; 15  per  cent 

The  principal  source  of  revenue  to  the  Reading  Company  is  de- 
rived from  the  transportation  business  of  the  Philadelphia  and 
Reading  Railway,  and  the  Philadelphia  and  Reading  Coal  and 
Iron  Company  2q)pears  to  add  nothing  to  its  income  Of  the  ton- 
nage of  the  railway  company  24.2  per  cent,  consists- of  anthracite 
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coal,  and  Laige  telb  us  that  of  all  the  business  of  the  railroad 
the  local  traffic,  which  includes  anthracite,  is  the  most  prc^tahle. 
The  Philade^hia  and  Reading  Railway  Conq>any  presented  a 
statement  showing  its  property,  investment,  materials  and  sup- 
plies, and  cash  working  assets  as  of  June  30, 1913,  as  follows : 

Road  and  equipment, $94,724,974  02 

In4>tovements  and  Bietterments,  . .     26482,279  20 

Materials  and  supidies, 2,795,844  59 

Cash  working  assets, 3i950«3iS  9^ 


$127,953413  73 
It  appears,  however,  that  this  company  is  in  possession  of 
equipment  under  leases  from  the  Reading  Company,  and  that 
it  pays  a  rental  for  the  equipment  of  $2,253,109.08  per  annum. 

The  problem  to  be  solved  is,  taking  all  of  the  facts  and  cir* 
cumstances  into  consideration,  to  ascertain  what  will  be  a  fair 
and  a  reasonable  rate,  giving  to  the  railroads  a  reasonable  return 
on  the  moneys  they  have  invested  and  a  reasonable  compensation 
for  the  services  they  render,  and  which  will  not  be  unduly  burden- 
some upon  the  consumer,  and  will  not  compel  him  to  pay  more 
than  his  fair  proportion  of  the  esqienses  of  the  maintenance  of 
the  services  and  of  a  reasonable  return  upon  the  investment.  The 
Commission  ought  to  bear  in  mind  the  fact  that  the  maintenance 
and  proper  extension  of  railroad  service  is  essential  to  the  growth, 
development,  welfare  and  convenience  of  the  people  of  the  coun- 
try, and  viewing  the  subject  broadly  may  properly  take  notice  of 
of  the  fact  that  within  the  last  few  years  conditions  have  been 
such  that  these  public  conveniences,  having  as  a  general  thmg 
strugi^  through  a  profitless  period  of  financial  stress  and  diffi- 
culty, and  attained  success,  have  not  been  as  prosperous  as  for- 
merly. Their  stock  is  held  by  people  in  all  classes  in  tfie  community, 
who  have  invested  in  sitch  securities  their  savings  and  accumula- 
tions, and  these  investors  are  entitled  to  ha;Ve  their  interests  fairly 
treated.  It  may  also  be  said  that  no  financial  operation  is  likely 
to  thrive  which  has  too  much  outride  direction.  On  the  other 
hand,  the  rdation  of  Philaddphia  to  the  anthracite  coal  dqwsits 
presents  to  us  an  extremely  unusual  situation.  A  city,  whose 
founders  lo(cate  it  upon  the  banks  of  a  river,  may  well  daim  that 
it  is  entitled  to  the  benefit  of  the  transportation  which  the 
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facilities  of  the  river  afford.  An  iron  furnace  which  is  near  the 
ore  beds,  or  the  lime  beds,  or  the  fuel  supply  derives  an  advan- 
tage in  its  trade  output  because  of  the  fact,  and  surely  the  proxim- 
ity of  Philadelphia  to  the  deposits  of  anthracite  coal  is  a  natural 
advantage  of  whose  benefits  she  ought  not  to  be  deprived.  The 
very  purpose  which  the  Commonwealth  had  in  view  in  granting 
the  rights  and  privileges  contained  in  the  charter  of  the  Phila- 
delphia and  Reading  Railway  Company  was  that  the  anthracite 
coal  might  be  carried  to  Philadelphia,  and  the  compensations  to 
the  State  were  that  her  citizens  should  be  so  supplied  We  may 
all  rejoice  that  the  usefulness  of  the  railroad  has  been  extended 
to  other  states,  and  to  other  activities,  but  its  primary  object 
should  not  be  permitted  to  be  forgotten.  Any  effort  to  make 
Philadelphia  pay  higher  rates  because  her  only  means  of  securing 
this  necessity  of  life  is  through  the  transportation  afforded  by  the 
respondent  roads,  and  in  order  that  consumers  in  Boston  or  New 
Orleans  may  get  their  coal  more  cheaply,  would  be  a  reversal  of 
the  natural  order  of  events,  and  ought  not  to  be  permitted. 

After  a  careful  consideration  of  all  of  the  facts,  giving  due 
weight  to  the  large  amounts  invested  in  this  traffic  by  the  respond* 
ents,  endeavoring  to  determine  what  would  be  a  due  return  upon 
these  investments,  and  proper  compensation  for  their  service, 
we  have  reached  the  conclusion  that  the  experience  of  the  re- 
spondents has  itsdf  established  the  measure  of  what  would  be  a 
fair  and  reasonable  rate  for  the  transportation  of  anthracite  coal 
to  Philadelphia  when  that  experience  established  the  fact  that  the 
rates  now  charged  for  such  coal  shipped  "outside  the  capes"  was 
a  profitable  charge.  We  think,  therefore,  that  the  rates  for  the 
local  delivery  of  coal  in  Philadelphia  as  now  existing  ought  to  be 
reduced  forty  cents  a  ton,  except  for  sizes  less  than  pea,  and  that 
the  rates  upon  these  sizes  should  be  the  same  as  upon  pea  coal. 
The  effect  of  this  reduction  will  be  to  put  Philaddphia  in  this 
respect  on  an  equality  with  the  other  cities  and  ports  of  the 
country. 

If  it  be  true  that  the  existing  rates  covering  all  freights  upon 
the  railroads  of  the  country  are  insufficient  to  afford  them  a  proper 
return  upon  their  investments,  it  is  entirely  clear  that  the  method 
of  correction  should  be  a  general  advance  in  such  a  manner  as  to 
equalize  the  burdens  and  to  affect  alike  all  interests  and  all  sub- 
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jects  of  trafik  and  transportation.  To  secure  adequate  returns 
t^  pladn;  unequal  burdens  upon  localities  and  conunodities  where 
it  may  be  possible  would  be  an  imperfect  and  unsatisfactory  meth- 
od which  ought  not  to  be  tolerated. 

In  accordance  with  this  conclusion  reached,  the  rates  upon 
anthracite  coal  sent  by  direct  routes  to  Philadelphia,  from  the 
Schuylkill  district  and  consigned  for  local  delivery  by  the  Phila- 
delphia and  Reading  Railway  Company  and  by  the  Pennsylvania 
Railroad  Company,  will  be  fixed  and  determined  as  fdlows,  per 
gross  ton: 

For  prepared  sizes,  $X-30 

For  pea  coal, x.oo 

For  sizes  less  than  pea, 1.00 

Upon  anthracite  coal  sent  from  the  Lehigh  region  to  Philadel- 
phia for  local  delivery  by  the  Philadelphia  and  Reading  Railway 
Company,  by  arrangement  with  the  Central  Railroad  Company 
of  New  Jersey  and  the  Lehigh  Valley  Railroad  Company,  as  fol- 
lows, per  gross  ton: 

For  prepared  sizes $146 

For  pea  coal, 1.16 

For  sizes  less  than  pea, 1.16 

Upon  anthracite  coal  sent  from  the  Wyoming  region  to  Phila- 
delphia for  local  delivery  by  the  Philadelphia  and  Reading  Rail- 
way Company,  by  arrangement  with  the  Central  Railroad  Com- 
pany of  New  Jersey  and  Lehi^  Valley  Railroad  Company,  as 
follows,  per  gross  ton : 

For  prepared  sizes,  $i«70 

For  pea  coal, 1.33 

For  sizes  less  than  pea, 1.33 

Upon  anthracite  coal  sent  from  the  Lehigh  region  to  Philadel- 
phia by  the  Pennsylvania  Railroad  Company,  by  arrangement 
with  the  Lehigh  VaJley  Railroad  Company  and  the  Central  Rail- 
road Company  of  New  Jersey,  as  follows,  per  gross  ton : 

For  prepared  sizes, $i*35 

For  pea  coal, IJ05 

For  sizes  less  than  pea, 1.05 

Upon  anthracite  coal  sent  from  the  Wyoming  region  to  Philadel- 
phia for  local  delivery  by  the  Pennsylvania  Railroad  Company 
either  over  its  own  lines  or  by  arrangement  with  the  Lehigh  Val- 
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ley  Railroad  Cocnpany,  the  Central  Railroad  Company  of  New 
Jersey,  the  Delaware^  Lackawanna  and  Western  Railroad  Com- 
pany, or  the  Delaware  and  Hudson  Railroad  Company^  as  f oUowsj 
per  gross  ton : 

For  prepared  sizes,  $iu(0 

For  pea  coal, i.io 

For  sizes  less  than  pea, i.io 

A  considerable  proportion  of  the  anthracite  coal  intended  for 
local  delivery  in  Philadelphia  is  carried  by  the  respondent  com- 
panies to  certain  points  upon  the  Delaware  and  Schuylkill  rivers 
and  there  unloaded  upon  barges,  which  transport  the  coal  to  the 
wharves  and  other  places  of  delivery  along  these  rivers.  For 
this  service  the  barges  make  a  charge  of  twenty-five  cents  per 
ton  or  other  definite  sum.  The  respondents  have  heretofore  ar- 
ranged their  rates,  that  these  rates  together  with  the  barge  charges 
shall  be  substantially  equal  to  the  charges  for  local  delivery  by 
track  service.  It  is  the  opinion  of  the  Conunission,  that  the 
rates  of  delivery  upon  barges  shall  be  so  reduced  as  to  make  them, 
with  the  added  charges  of  the  barges  with  respect  to  each  class 
of  coal,  equal  in  amount  to  the  rates  hertof ore  designated  for  local 
delivery  by  track  service.  . 
An  order  will  be  issued  accordingly. 

Order. 

And  now,  to  wit,  December  12,  1914,  this  case  being  at  issue 
upon  complaints  and  answers  on  file,  and  being  a  case  pending  be- 
fore and  undisposed  of  by  the  Pennsylvania  State  Railroad  Com- 
mission at  the  time  of  the  establishment  of  The  Public  Service 
Commission  of  the  Commonwealth  of  Pennsylvania,  under  and 
pursuant  to  the  Public  Service  Company  Law  approved  July 
26th,  1913,  and  having  been  duly  heard  by  the  Pennsylvania 
State  Railroad  Conunission,  and  duly  heard  and  considered  by  The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania under  the  provisions  of  the  said  act  relating  to  the  un- 
finished business  of  the  said  Pennsylvania  State  Railroad  Com- 
mission; and  The  Public  Service  Commission  of  the  Common- 
wealth of  Pennsylvania,  having,  in  the  report  hereto  attached  and 
made  a  part  hereof,  set  forth  its  findings  of  fact  and  conclusions 
thereon. 
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//  is  hereby  ordered:  That  the  respondent  railroad  companies, 
to  wit,  the  Philadelphia  and  Reading  Railway  Company,  the 
Pennsylvania  Railroad  Company,  the  Central  Railroad  Company 
of  New  Jersey,  the  Lehigh  Valley  Railroad  Company,  and  the 
Delaware,  Lackawanna  and  Western  Railroad  Company  within 
^1^  i3P)  days  from  the  date  of  this  order,  and  upon  five  (5) 
days'  notice  to  this  Commission,  by  tariffs  or  supplements  to 
tariffs  filed,  posted  and  published  as  required  by  law  for  the 
transportation  of  anthracite  coal  from  the  Lehigh,  Schuylkill  and 
Wyoming  regions  to  Philadelphia  for  local  delivery  by  the  re* 
spondents,  the  Philadelphia  and  Reading  Railway  Company  and 
the  Pennsylvania  Railroad  Company  at  Philadelphia,  shall  put 
into  effect  the  rates  which  are  found  and  determined  and  set  forth 
in  the  attached  report  of  the  Commission,  as  the  fair,  just  and 
reasonable  rates  for  such  transportation,  making  such  adjust- 
ments of  the  now  existing  rates  as  may  be  necessary  to  carry  this 
order  into  effect.  By  the  Commission, 

Prank  M.  Wallace,  Acting  Chairman. 

BosoucH  OF  Gettysburg's  Petition. 

Municipalities — Erection  of  light  plant  for  supplying  light  for 
streets— Approval  of  the  Commission — Act  of  July  26,  ipij. 
Article  I,  Section  i,  P.  L.  1375,  and  Article  III,  Section  3, 
(d),  P.  L.  1388. 

The  petitioner,  the  Borooffh  of  Gettysburg,  requested  a  Certificate  of 
Public  Convenience  evidencing  the  Commission's  approval  of  the  con- 
struction and  operation  by  the  petitioner  of  an  electric  light  plant  for  the 
'purpose  of  supplying  light  for  the  streets,  etc.,  of  the  said  borough,  "if 
such  a  certificate  is  necessary  and  required  by  the  Public  Service  Company 
Uw." 

Held:  The  certificate  of  the  Commission  is  not  necessary.  The  proviso 
of  Article  I,  Section  i,  of  the  Public  Service  Compaqy  Law,  exempts  from 
the  operation  of  the  law  all  producers  of  light,  heat,  etc.,  engaged  in  pro- 
ducing exclusively  for  their  own  use  and  not  for  sale  to  others.  Article 
III,  Section  3,  (d)  is  designed  to  prevent  a  municipality,  without  the  ap- 
proval of  the  Commission,  from  engaging  in  a  business  which  would  com- 
pete with  a  public  service  company  furnishing  like  service  in  the  munici- 
pality. Accordingly,  a  municipality  desirmg  to  produce  light  for  its  own 
use  in  lighting  its  streets,  and  not  for  sale  in  competition  with  a  company 
rendering  such  service  to  the  public,  need  not  secure  the  approval  of  the 
Commission. 
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Application  Docut  No.  298. 
Report  and  Order  of  the  Commission. 
Submitted  October  8,  1914.  Decided  December  4,  1914. 

William  N.  Trinkle  and  Berne  H.  Evans,  for  the  Commission. 
/.  Donald  Swope,  for  the  petitioner. 
/.  L.  WiUiams  and  A,  M.  Beitler,  for  the  protestant 
By  the  Commission: 

The  Borough  of  Gettysburg  filed  a  petition  praying  for  a  certifi- 
cate of  public  convenience  evidencing  the  Commission's  approval 
of  the  construction  and  operation  by  the  said  borough  of  an  elec- 
tric light  plant  for  the  purpose  of  supplying  electricity  for  lighting 
the  streets,  alleys,  highways,  and  other  public  places  within  the 
borough,  "if  such  a  certificate  is  necessary  and  required  by  the 
Public  Service  Company  Law."  A  protest  was  entered  by  the 
Gettysburg  Light  Company  and  a  hearing,  at  which  both  the  peti- 
tioner and  respondent  were  represented  by  counsel,  was  held  on 
November  4th,  to  determine  the  preliminary  qustion  of  the  ne- 
cessity  of  the  borough  to  obtain  the  approval  of  the  Commission 
before  constructing  and  operating  an  electric  light  plant  for  fur- 
nishing electricity  to  light  its  streets  and  not  for  sale  to  others. 

Article  III,  Section  3  (d),  of  the  Act  of  Assembly  approved 
July  26,  191 3,  provides: 

"Upon  the  approval  of  the  Commission,  evidenced  by  its  cer- 
tificate of  public  convenience,  first  had  and  obtained,  and  not< 
otherwise,  it  shall  be  lawful  for  any  municipal  corporation  to  ac* 
quire,  construct,  or  begin  to  operate  any  plant,  equipment  or  other 
facilities  for  rendering  or  furnishing  to  the  public  of  any  service 
of  the  kind  or  character  already  being  rendered  or  furnished  by 
any  public  service  company  within  the  municipality." 

It  is  contended  by  the  petitioner  in  this  proceeding  that  the 
Borough  of  Gettysburg,  as  shown  by  the  ordinance  enacted  on 
August  26,  1914,  a  copy  of  which  is  attached  to  the  petition,  does 
not  intend  nor  has  it  the  power  under  said  ordinance  to  furnish 
electricity  to  the  public,  but  simply  for  its  own  use  in  lighting  the 
streets  and  highways,  and  for  this  reason  comes  within  the  terms 
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of  the  proviso  omtained  in  Section  i  of  Article  I  of  the  Public 
Service  G>mpany  Law  which  reads  as  follows: 

''That  none  of  the  provisions  of  this  act  shall  apply  to  the  gen- 
eration, transmission  or  distribution  of  electricity ;  to  the  manu- 
facture or  distribution  of  gas ;  to  the  furnishing  or  distribution 
of  water ;  or  to  the  production,  delivery  or  furnishing  of  steam, 
or  any  other  substance  for  heat  or  power  by  a  producer  who  is  not 
otherwise  a  public  service  company,  for  the  sole  use  of  such  pro- 
ducer, or  for  the  use  of  tenants  of  such  producer,  and  not  for 
sale  to  others/* 

The  purpose  of  this  proviso,  as  so  clearly  appears  from  the 
language  used,  was  to  exempt  from  every  and  all  of  the  provisions 
of  the  act,  a  producer,  not  otherwise  a  public  service  company, 
who  furnishes  electricity,  gas,  water,  etc.,  for  his  own  use  and 
not  for  sale  to  others.  The  borough  in  this  case  can  not  be 
considered,  "otherwise  a  public  service  company"  for  the  reason 
that  in  the  definition  of  the  term  "public  service  company"  (Sec- 
tion I,  Article  I)  no  mention  is  made  of  a  municipality. 

The  Borough  of  Gettysburg,  as  well  as  every  other  customer 
of  the  Gettysburg  Light  Company  has  the  right,  in  the  absence 
of  a  contract,  to  discontinue  the  service  furnished  by  the  said 
light  company,  and  to  light  its  streets  by  means  of  candles,  oil  or 
acetylene  gas.  No  power  exists  in  this  Commission  to  compel 
the  borough  to  take  the  service  furnished  by  the  light  company, 
nor  can  it  determine  where  the  borough  shall  buy  the  candles, 
oil,  or  how  obtain  the  acetylene  gas  it  might  desire  to  use  for 
lighting  its  streets.  We  can  see  no  distinction  between  a  munici- 
pality generating  its  own  electricity  for  lighting  its  streets  and 
making  candles  or  acetylene  gas  for  the  same  purpose. 

The  courts  have  recognized  a  clear  distinction  between  the 
rights  under  which  a  municipality  furnishes  electricity  for  its 
own  use  and  where  in  addition  furnishes  it  to  the  public.  In  the 
first  instance  it  is  exercisng  a  governmental  functon  and  in  the 
latter  is  engaged  in  a  business.  The  purpose  of  Article  III,  Sec- 
tion 3,  (d),  of  the  act  was  to  prevent  a  municipality,  without  first 
securing  the  approval  of  the  Commission,  from  engaging  in  a 
business  which  would  compete  with  a  public  service  company  fur- 
nishing like  service  in  the  municipality,  and  not  to  interfere  with 
a  truly  governmental  function  of  the  municipality. 
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We  are  of  the  opinion  that  the  proviso  in  Section  i  of  Artide 
I  of  the  Public  Service  Company  Law  clearly  exempts  the  bor- 
ough of  Gettysburg  in  the  construction  and  operation  of  an  elec- 
tric light  pl^it  for  supplying  electricity,  for  lighting  its  streets 
and  not  for  sale  to  others  from  the  provisions  of  Article  III»  Sec- 
3,  (d) ,  of  said  act  of  assembly.  To  hold  a  contrary  opinion  would 
mean  that  no  municipality  in  the  State  of  Pennsylvania,  without 
first  securing  the  approval  of  the  Commission,  could  install  its 
own  stoves  or  heat  plant  in  its  municipal  buildings,  if  a  corpora- 
tion were  at  the  time  furnishing  heat  to  the  citizens  and  to  the 
public  buildings  in  the  municipality.  This  certainly  was  not  the 
intention  of  the  legislature. 

An  order  will  therefore,  be  entered  dismissing  the  petition  for 
lack  of  jurisdiction. 

Order. 

This  case  being  at  issue  upon  petition  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof  made  and  filed  of 
record  a  report,  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  December  4,  1914,  It  is  ordered:  That  the  peti- 
tion be  and  the  same  is  hereby  dismissed. 

By  the  Commission, 

Prank  M.  Waixace,  Acting  Chairman. 

1 

Perkiomen  Electric  Transft  Company's  Petition. 

Foreign  public  service  company — Trackless  trolley — Purpose  not 
authorised  by  our  laws — Certificate  of  Public  Convenience — 
Convenience^  etc,  of  the  public — Act  of  July  26,  fpij.  Article 
III,  Section  3  (b),  P.  L.  1388,  and  Article  V,  Section  18,  P. 
L.  1414. 

The  applicant,  a  Delaware  corporatioii,  petitioned  for  the  issuance  of 
a  Certificate  of  Ptablic  Convenience  authorizing  it  to  engage  in  the 
ness  of  operating  a  trackless  trolley  in  the  State  of  Pennsylvania. 
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HM:  I.  At  tbe  Icgblature  haa  never  fimited  and  defined  the  corporate 
rii^ts  and  privileges  of  such  companies  and  has  not  provided  for  their 
regulation  and  control,  the  Commission  will  not,  under  Article  III,  Section 
3  (b)  of  The  Public  Service  Company  Law,  give  its  approval  for  the 
operatioo  of  such  a  company  in  this  Commonwealth.  The  regulatory 
power  exercised  by  the  Commission  presupposes  to  a  large  extent  the 
definition  and  limitation  by  the  legislature  of  the  rights  and  powers  of  the 
company  regulated. 

2.  Under  Article  V,  Section  i8,  of  the  said  act,  which  provides  that  the 
Commission  shall  give  its  approval  only  when  it  shall  iind  that  such  ap- 
proval is  necessary  and  proper  for  the  service,  accommodation,  conveni- 
ence or  aafety  of  the  public,  the  question  is  not  merely  whether  the  com- 
munity proposed  to  be  served  will  be  benefited  by  the  service,  but 
whether,  in  the  entire  absence  of  legislative  regulation  of  the  rights  and 
powers  of  such  a  corporation,  the  approval  would  be  proper  for  the 
service,  etc,  of  the  public.  The  Commonwealth  has  been  careful  to  regu- 
late the  use  of  its  streets  and  roads  by  street  railway  companies,  and  the 
approval  of  the  operation  upon  them  of  a  transportation  system  unregu- 
lated and  uncontrolled  by  any  state  laws,  would  not  be  proper  for  the 
service,  etc,  of  the  public 

3.  The  Commission  will  not  authorize  a  foreign  corporation  to  conduct 
a  business  here  which  the  laws  of  this  State  do  not  empower  her  own 
corporations  to  carry  on. 

Afpucation  DocKer  No.  69. 

Report  and  Order  of  the  Commission. 

Submitted  May  22,  1914.  Decided  January  8»  191 5. 

/.  /.  Comly  and  Paul  G.  Smith,  for  the  petitioners. 

Commissioner  Tone: 

The  applicant  is  a  corporation  of  the  State  of  Delaware,  and 
the  purpose  of  its  incorporation  briefly  stated,  is,  inter  alia,  the 
construction  and  operation  of  a  trackless  trolley,  and  in  connec- 
tion therewith  the  right  to  erect  and  own  power  plants  and  distri* 
bution  lines  used  in  operating  the  said  electric  trolleys.  The  com- 
pany has  roistered  under  the  Act  of  June  8,  191 1,  to  do  business 
in  the  State  of  Pennsylvania.  The  present  application  of  the  com- 
pany is  to  obtain  a  Certificate  of  Public  Convenience  authorizing  it 
to  do  business  within  this  Commonwealth,  this  certificate  being  re- 
quired by  the  provisions  of  Article  III,  Section  3  (b)  of  The  Public 
Service  Company  Law,  which  provides  that  upon  the  approval  of 
the  Commission,  evidenced  by  its  Certificate  of  Public  Conve- 
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nicfice,  first  had  and  obtained,  and  upon  compliance  with  existing 
laws  and  not  otherwise,  if  any  such  laws  there  be  "permitting  such 
foreign  company  to  exercise  its  powers  and  franchises  within  this 
Commonwealth/'  it  shall  be  lawful  to  obtain  the  right  to  do  busi- 
ness within  this  Commonwealth. 

In  Article  V,  Section  i8,  of  The  Public  Service  Company  Law, 
it  is  e3q>ressly  provided  that  "such  approval  in  each  and  every 
such  case  or  kind  of  application  shall  be  given  only  if  and  when 
the  said  Commission  shall  find  or  determine  that  the  granting  or 
approval  of  such  application  is  necessary  or  proper  for  the  serv- 
ice, accommodation,  convenience  or,  safety  of  the  public." 

The  Commission  has  examined  and  considered  the  testimony 
and  arguments  produced  by  the  applicant  to  show  the  necessity 
and  propriety  of  the  approval  of  this  application.  The  transpor- 
tation needs  of  the  conununity  and  the  ability  of  the  applicant  to 
supply  the  same  by  its  trackless  tn^ley  system  have  been  brought 
to  the  attention  of  the  Commission  in  a  very  thorough  and  de- 
tailed manner  and  have  been  carefully  weighed  by  it. 

It  may  be  that  the  installation  of  such  a  system  would  be  of 
benefit  to  the  conununity,  but  the  proper  determination  by  the 
Commission  of  the  essential  issue  above  defined  in  the  statute,  viz : 
whether  the  approval  applied  for  "is  necessary  or  proper  for  the 
service,  accommodation,  convenience  or  safety  of  the  public"  in- 
volves, under  the  present  application,  a  broader  inquiry.  It  in- 
volves the  question  not  merely  whether  the  transportation  of  the 
kind  offered  by  such  a  trackless  trolley  system  is  necessary  or 
proper  for  the  accommodation  or  convenience  of  the  public,  but 
whether  such  service,  rendered  in  the  course  of  the  business  pro- 
posed to  be  carried  on  by  the  particular  applicant  corporation 
would,  in  view  of  the  entire  absence  of  legislative  r^^lation  of 
the  rights  and  powers  of  such  a  corporiition,  be  proper  for  tfie 
service,  accommodation,  convenience  or  safety  of  the  public 

The  Commonwealth  has  adopted  a  broad  policy  in  relation  to 
the  improvement  of  the  public  roads  and  highways  in  country  dis- 
tricts, and  large  sums  are  constantly  being  expended  on  the  con- 
struction and  maintenance  of  such  public  improvements.  While 
the  Commonwealth  has  been  vigilant  in  regulating  by  law  the  right 
of  street  railway  companies  to  use  streets  and  roads,  yet  the  legis- 
lature has  not  clearly  indicated  the  policy  of  the  S'tate  in  r^;ard 
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to  the  use  of  such  highways  by  transportation  companies  using  a 
means  of  transportation  such  as  a  trackless  trolley  system  that 
was  not  in  conteniplation  a  short  time  ago.  No  means  of  securing 
to  the  State  an  adequate  recompense  for  the  right  of  such  trans-> 
portation  companies  to  use  these  great  public  improvements  so 
essential  to  the  best  interests  of  the  State,  has  been  provided,  nor 
has  the  legislature  defined  the  corporate  rights  and  powers  of 
such  companies  on  the  highways,  and  until  some  policy  on  this 
question  is  adopted  by  the  legislature  it  is  the  judgment  of  the 
Commission  that  the  doing  of  business  by  such  a  transportation 
company,  involving  such  an  unregulated  use  of  the  highways,  is 
not  proper  for  the  service,  accommodation,  convenience  or  safety 
of  the  public. 

It  may  be  true  that  the  del^;ated  power  of  this  Commission  to 
regulate  the  exercise  of  the  rights  of  public  service  companies  is 
sufficiently  comprehensive  to  include  the  regulation  of  the  opera- 
tion of  the  applicant  company,  but  that  regulatory  power  pre- 
supposes, to  a  very  large  extent,  the  definition  and  limitation  by 
the  le;islature  of  the  corporate  rights  and  powers  of  such  a  com- 
pany. We  have  no  indication  in  any  act  of  assembly  as  to  what 
the  le;islative  policy  of  the  Commonwealth  is  with  regard  to  cor- 
porate rights  and  powers  of  companies  such  as  the  applicant,  the 
purpose  of  which  has  apparently  not  been  considered  by  the  legis- 
lature. There  may  be  a  great  many  restrictions  and  conditions 
that  the  legislature  will  desire  to  adopt  on  this  subject  if  it  is 
brought  before  it,  but  in  the  present  state  of  the  law  of  the  Com- 
monwealth, as  interpreted  by  its  attorney  general,  there  is  no  legis- 
lative enactment  under  which  a  company  can  be  incorporated  in 
Pennsylvania  for  the  purpose  of  carrying  on  the  trackless  trolley 
business,  nor  is  there  any  le^slative  regulation  as  to  the  conduct 
of  such  business  by  such  a  corporation.  It  thus  appears  that  the 
applicant  desires  to  obtain  from  this  Commission  the  right  to  en- 
gage in  a  business  of  a  character  which  the  laws  of  Pennsylvania 
do  not  as  yet  authorize  her  own  corporations  to  carry  on.  For 
this  very  reason  the  applicant  has  obtained  a  charter  from  the 
State  of  Delaware  and  asks  this  Commission  to  grant  it  the  right 
to  transact  the  above  mentioned  business  as  a  Delaware  corpora- 
tion, in  pursuance  of  such  Delaware  charter,  and  thus  seeks, 
through  the  approval  of  this  Commission,  to  accomplish  by  indi 


Digitized  by  CjOOQ  IC 


339  THE  PENNSYLVANIA  a  P.  C  R. 

rection  that  which  cannot  be  done  directly,  under  the  existing  laws 
of  Pennsylvania. 

It  is  not  every  foreign  corporation  that  can  obtain  the  right  to 
do  business  in  this  State.  Corporations  may  be  formed  in  other 
states  to  engage  in  a  business  that  the  legislature  of  that  state 
deems  to  be  lawful  and  in  accord  with  the  public  policy  of  that 
state,  and  yet  that  business  may  not  be  lawful  or  in  accord  with 
the  public  policy  of  Pennsylvania. 

At  the  present  time  the  legislature  of  this  Commonwealth  has 
made  no  provision  for  the  operation  of  a  trackless  trolley  over  the 
public  roads  and  highways  of  the  Commonwealth  even  by  its  own 
corporations.  The  exercise  in  this  State  by  a  corporation  of  an- 
other state  of  rights  in  which  the  public  is  so  vitally  interested 
should  be  undertaken  only  if  and  when  those  rights  have  been  con- 
sidered and  defined  by  the  lawmaking  body  of  this  Common- 
wealth. Until  such  action  has  been  taken  it  is  the  judgment  of 
this  Commission,  as  above  stated,  that  the  ai^roval  of  the  present 
.petition  of  the  applicant  foreign  corporation  would  not  be  proper 
for  the  service,  accommodation,  convenience  or  safety  of  the 
public. 

Irrespective,  therefore,  of  the  further  fact  that  by  reason  of 
the  incorporation  of  a  public  service  company  in  a  state  other  than 
Pennsylvania,  its  capitalization  is  wholly  beyond  the  r^^atory 
control  of  this  Commission,  we  are  of  opinion,  after  careful  con- 
sideration, that  the  approval  applied  fcK-  by  the  applicant  in  the 
present  case  should  be  denied  and  an  order  will  be  made  accord- 
ingly. 

This  case  being  at  issue  upon  petitions  on  file,  and  having  been 
duly  heard  and  submitted  by  the  parties,  and  the  Commissicxi  hav- 
ing, on  the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  report  is 
hereby  referred  to  and  made  a  part  hereof : 

Now,  tov\rit,  January  8,  1915,  it  is  ordered:  That  the  petitions 
be  and  the  same  are  hereby  dismissed,  and  the  Certificate  of  Pub- 
lic Convenience  prayed  for  is  refused. 

By  the  Commission, 
Prank  M.  Wauace,  Acting  Chairman. 
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Genskal  Oiks  No  12. 

In  Re  Publication  of  Commission's  Rulings,  Regulations  or  Or- 
ders by  Public  Service  Companies. 

It  having  come  to  the  attention  of  the  Commission  that  certain 
public  service  companies  have  been  sending  out  written  or  printed 
notices  or  other  such  communications  to  their  patrons,  in  which 
they  have  attributed  to  the  Conunissioo,  from  time  to  time,  the 
making  of  alleged  rulings,  regulations  or  orders  which,  in  point 
of  fact,  have  not  been  made  by  the  Commission  as  represented, 
and  thereby  have  occasioned  misunderstanding,  confusion  and  in- 
convenience to  their  patrons  and  the  public  as  to  various  mat- 
ters, but  especially  with  regard  to  the  time  and  manner  of  payment 
of  bills  subject  to  discount : 

It  is  hereby  ordered:  That  the  above  practice  shall  be  dis- 
continued and  that  hereafter  no  administrative  ruling,  r^ulation 
or  order  shall,  in  any  such  written  or  printed  notice  or  other 
communication  whatsoever,  be  stated  by  any  public  service  com- 
pany to  have  been  made  by  the  Commission,  unless  an  exact  copy 
of  the  particular  ruling,  r^ulation  or  order  so  referred  to  is 
therein  set  forth  at  length  and  the  date  thereof  also  stated. 

Copies  of  such  rulings,  regulattons  or  orders  may  be  had  on 
application  to  the  secretary  of  die  Commission.  Public  service 
companies  assume  the  risk  of  the  accuracy  of  copies  of  rulings, 
regulations  or  orders  obtained  from  any  other  source,  and  exact 
copies  of  all  such  notices  sent  by  such  companies  to  customers 
shall  be  filed  with  the  secretary  of  the  Commission  within  three 
days  of  date  of  issue  thereof. 

By  the  Commission, 

Frank  M.  Waii^ace, 

Attest:  Acting  Chairman. 

A.  B.  MiLLAS,  Secretary. 

January  6, 1915. 
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ATTORNEY  GENERAL 

In  re  Co-Operative  Banking  Associations. 

Banking  associations — Usury — Recording  of  articles  of  associa* 
ciation-^Acts  of  May  28,  1858,  P.  L.  622;  May  23,  1878, 
P.  L.  109,  and  May  18, 1893,  P.  L.  89. 

I.  Co-operative  banking  astodatkms  incorporated  under  the  Act  of 
May  18^  1893,  P.  L.  9g,  are  subject  to  the  provisions  of  the  Act  of  May  aS, 
1858,  P.  L.  623,  fixing  6  per  cent  as  the  lawful  rate  of  interest,  and  to  those 
of  the  Act  of  May  23,  1878^  P.  L.  109,  making  said  rate  applicable  to  the 
loans  made  by  banking  corporations.  They  have  not  been  exempted  from 
the  provisions  of  these  acts,  as  have  building  and  loan  associations. 

a.  The  Act  of  May  18^  1893,  P.  L.  89,  Sec  a,  requires  that  the  articles 
of  association  of  a  co-operative  banking  association  be  recorded  in  the 
office  of  the  ''clerk  of  the  county"  in  which  the  office  of  the  association  is 
located.  Under  this  ambiguous  provision  the  corporation  should  record  its 
articles  in  the  office  of  the  recorder  of  deeds  and  of  the  prothonotary. 
If  record  should  be  refused  in  either  office,  an  interpretation  of  the  pro- 
vision could  be  secured  in  a  mandamus  proceeding. 

Attorney  Generai^  Bell  : 

This  department  is  in  receipt  of  your  letter  of  October  x, 

1914,  enclosing  for  its  consideration  a  copy  of  a  brief  filed  by  A. 

E.  Hurshman,  Esq.»  attorney  for  the  Southward  Co-Operative 

Banking  Association  of  Philadelphia. 
This  brief  considers  two  questions  relative  to  co-operative 

banking  associations  incorporated  under  the  Act  of  18  May,  1893, 

P.  L.  89,  concerning  which  you  have  heretofore  asked  the  opinion 

of  this  department. 
The  first  question  is  whether  such  associations  are  permitted, 

under  the  law  to  charge  more  than  6  per  cent,  per  annum  interest 

for  the  loans  which  they  make. 
The  Act  of  28  May,  1858,  P.  L.  622,  provides: 
"That  the  lawful  rate  of  interest  for  the  loan  or  use  of  money, 

in  all  cases  where  no  express  contract  shall  have  been  made  for 

a  less  rate,  shall  be  6  per  cent,  per  annum." 
By  the  Act  of  23  May,  1878,  P.  L.  109,  it  was  provided  that: 
"Hereafter  every  contract  for  the  loan  or  advance  of  money, 

by  banking  corporations  heretofore  incorporated  or  hereafter  to 

be  incorporated  under  the  laws  of  this  Commonwealth,  shall  be 
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sabject  to  the  provisions  of  an  act,  entitled  'An  act  r^ulating 
the  rate  of  interest,'  approved  May  28,  1858.'' 

As  was  pomted  ont  by  Mr.  Justice  Trunkey»  in  Lebanon  Na* 
tional  Bank  ▼.  Karmany,  98  Pa.  65,  1881,  the  Act  of  1878  was 
not  passed  because  banks  had  any  right  to  charge  usurious  interest 
before  the  act  was  passed,  but  because  "it  was  well  to  remove  any 
ground  for  said  fictitious  claims,  and  in  doing  so  no  validity  or 
sanction  was  given  those  which  were  previously  made.'' 

In  this  case  it  is  cearly  and  emphatically  pointed  out  that  under 
the  laws  of  the  State  of  Pennsylvania  it  is  ill^al  for  parties  to 
contract  for  a  greater  rate  of  interest  than  6  per  cent 

That  this  policy  of  the  State  is  to  be  rigidly  observed  is  evi- 
denced by  the  strictness  with  which  the  courts  have  held  agree- 
ments, which  were  essentially  usurious,  to  be  unlawful,  however 
carefully  their  usurious  character  may  have  been  disguised.  A 
striking  instance  is  found  in  the  case  of  Thompson  v.  Prettyman, 
231  Pa.  I  (1911),  in  which  even  the  giving  of  a  release  was  held 
not  to  prevent  the  recovery  of  a  usurious  charge. 

In  only  one  class  of  contracts  has  the  prohibition  against  usury 
been  lifted,  and  that  is  in  the  case  of  loans  by  building  associa- 
tions. The  necessity  for  a  direct  Iqpslative  exemption  of  these 
associations  was  recognized,  and  it  was  provided  by  the  Act  of  29 
April,  1874,  P.  L.  73,  in  Section  37,  clause  6  (at  page  98)  : 

"No  premituns,  fines  or  interest  on  such  premiums  that  may 
accrue  to  the  said  corporation  according  to  the  provisions  of  this 
act  shall  be  deemed  usurious,  and  the  same  may  be  collected  as 
debts  of  like  amount  are  now  by  law  collected  in  this  Common- 
wealth." 

Even  in  the  case  of  building  associations  the  courts  required 
that  loans  should  be  made  after  open  bidding,  in  strict  compli- 
ance with  the  provisions  of  the  Building  Association  Act,  in  order 
that  the  building  associations  could  take  advantage  of  the  exemp- 
tion from  the  prohibition  against  usurious  interest.  An  instance 
of  that  strictness  is  given  in  Stoddart  v.  Myers,  52  Super.  179 
(1912).  The  requirement  of  open  bidding  has  now  been  removed 
by  the  Act  of  14  May,  191 3,  P.  L.  205,  which  provides: 

"No  premiums  contracted  for  under  this  section  with  or  with- 
out bidding  shall  be  deemed  usurious,  although  in  excess  of  the 
\tgai  rate  of  interest." 
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It  is  Tery  likely  that  building  associations  were  exempted  from 
the  usury  law  on  account  of  the  fact  that  they  were  entirely  co- 
operative and  that  the  high  interest  paid  by  the  member  as  a  bor- 
rower was  likely  to  be  greatly  reduced  by  the  profits  from  the  high 
interest  rates  paid  by  others  and  which  came  to  him  as  a  stock- 
holder. 

It  may  be  that  co-operative  banking  associations  incorporated 
under  the  Act  of  1893  might  have  been  exempted  by  the  l^sla- 
turc  for  a  similar  reason,  although  ttie  purely  co-operative  fea- 
tures of  a  building  association  are  not  compulsory  upon  a  co- 
operative banking  association. 

However  that  may  be,  the  fact  is  that  the  legislature  did  exempt 
building  associations  from  the  usury  laws,  and  that  it  not  only  did 
not  exempt  "banking  corporations,"  but  specially  provided  by  the 
Act  of  1878  that  all  such  heretofore  or  hereafter  incorporated 
should  be  subject  to  the  usury  law. 

And  while  it  may  be  true  that  if  such  associations  are  properly 
conducted,  the  excessive  interest  charges  may  be  returned  to  the 
borrowers  in  the  form  of  dividends,  yet  this  constitutes  no  war- 
rant to  exempt  such  associations  from  the  plain  language  of  the 
Act  of  1878.  Moreover,  the  operation  of  a  co-operative  banking 
association  is  not  sufficiently  similar  to  the  relation  between  part- 
ners who  contract  with  each  other  for  a  return  upon  their  capital 
in  excess  of  6  per  cent.,  as  to  bring  a  borrower  from  a  co-opera- 
tive banking  association  within  the  rule  laid  down  in  the  case  of 
partners  in  such  cases  as  DnSy  v.  Gilmore,  202  Pa.  444,  1902. 

Further,  the  Co-operative  Banking  Act  providing  for  the  in- 
corporation of  co-operative  banking  associations  expressly  pro- 
vides, as  in  the  case  of  other  corporations  possessing  banking  and 
discounting  privileges,  that  compliance  must  be  had  with  the  re- 
requirements  of  Section  n.  Article  XVI,  of  the  Constitution. 
The  act  further  provides  that  "no  such  association  shall  com- 
mence business  until  the  financial  standing,  responsibility  and 
character  of  the  original  stockholders  shall  have  been  approved 
and  certified  by  the  superintendent  of  the  banking  department 
of  the  Commonwalth."  Such  co-operative  banking  associations 
are  also  made  subject  to  the  control  of  the  banking  department  by 
Section  i  of  the  Act  of  February  11,  1895,  creating  the  banking 


Digitized  by  CjOOQ  IC 


1915  CORPORATION  REPORTER.  343 

dqsartment,  and  defining  its  purpose  and  authority  and  designat- 
ing what  corporations  shall  be  subject  to  supervision  and  exemp- 
tion by  the  commissioner  of  said  department. 

In  my  opinion,  therefore^  as  a  result  of  what  has  been  said,  a 
co-<^rative  banking  association  incorporated  under  the  Act  of 
1893  is  subject  to  the  provisions  of  the  Acts  of  1878  and  1858 
above  mentioned. 

You  are,  therefore,  specifically  advised  tfiat  a  co-operative 
bankii^  association  has  no  right  to  charge  interest  at  the  rate  of 
more  than  6  per  cent,  per  annum. 

The  second  question  is  whether  the  articles  of  association  of 
a  co-operative  banking  association  should  be  filed  and  recorded  in 
the  office  of  the  prothonotary  of  the  court  in  which  the  association 
does  business,  or  in  the  office  of  the  recorder  of  deeds  of  said 
county. 

The  Act  of  1893  provides  in  Section  2  that  a  copy  of  the 
articles  ''shall  be  filed  and  recorded  in  the  office  of  the  clerk  of 
the  county  in  which  the  office  of  the  associaticm  shall  be  kxated, 
and  the  said  cleric  shall  certify  by  his  official  signature  and  seal  of 
his  office  that  the  said  certified  copy  of  said  articles  has  been  filed 
and  recorded  in  his  office.'' 

There  is  no  official  in  the  counties  of  this  State  who  is  prop- 
erly designated  as  the  "cleric  of  the  county."  The  use  of  those 
words  in  the  Act  of  1893  confirms  the  suspicion  which  a  reading 
of  the  act  engenders,  that  it  was  copied  verbatim  from  the  laws 
of  some  other  state  where  the  functions  of  such  associations  were 
better  understood  than  they  are  in  Pennsylvania. 

Under  the  circiunstances  the  safest  rule  for  your  department  to 
adopt  is  to  require  recording  in  the  office  of  the  recorder  of  deeds 
of  the  county  in  which  the  office  of  the  association  is  located, 
where  the  articles  of  association  of  other  corporations  must  be 
recorded  under  the  General  Corporation  Act  of  1874,  and  also  in 
the  office  of  the  prothonotary  or  clerk  of  the  courts  of  such 
ccmnty,  where  partnerships  must  be  registered  under  the  Act  of 
April  14, 1851,  P.  L.  615,  Section  13. 

If  either  of  these  offices  refuse  to  accept  the  articles  of  associa- 
tion for  record,  mandamus  proceedings  may  be  brought  and  a 
judicial  interpretation  obtained  of  the  ambiguous  language  of  the 
Act  of  1893. 
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COUNTY  COURT  OPINIONS 

Mamaux  v.  Union  Casualty  Insurance  Co. 

Sale  of  stock — Rights  of  stockholders — Special  agreement  favor- 
ing  certain  stockholders — Powers  of  president  and  secretary. 

The  plaintiff,  upon  purchasing  some  shares  of  stock  from  the  defendant 
corporation,  received  a  contract  signed  by  the  president  and  secretary  of 
the  corporation  according  to  which  5  per  cent  of  the  net  premium  income 
of  the  company  received  in  this  State  was  to  be  divided  annually  in  cash 
for  a  period  of  ten  years  among  those  who  held  such  agreements.  These 
agreements  were  not  authorized  by  the  directors  nor  by  the  stockholders 
and  only  a  part  of  the  stockholders  received  them./  Upon  a  suit  brought 
by  plaintiff  to  compel  an  accounting  and  a  distribution  in  accordance  with 
the  agreement  it  was 

Held:  i.  The  making  of  such  an  agreement  to  dispose  of  a  large  part 
of  the  net  premiums  of  the  company  is  not  within  the  ordinary  powers 
of  a  president  and  secretary. 

2.  Any  authorization  of  such  an  agreement  by  the  directors  or  stock- 
holders would  be  ultra  vires  and  illegal  as  an  attempt  on  the  part  of  the 
company  to  make  an  arbitrary  distinction  between  stockholders  of  the 
same  class  as  to  the  profits  to  be  received. 

3.  The  plaintiff  is,  therefore,  not  entitled  to  an  accounting. 

Bill  for  an  accounting.  In  equity.  No.  360,  October  Term, 
1914.    C.  P.  Allegheny  County. 

Shaffer  &  Schoyer,  for  plaintiff. 

Stone  &  Stone,  for  defendant. 

Shafer,  J.,  October  29,  1914: 

findings  o?  fact. 

First. — ^The  defendant  is  a  casualty  insurance  company,  or- 
ganized under  the  laws  of  this  Commonwealth,  having  been  char- 
tered on  November  18,  1908. 

Second. — On  March  28,  1910,  the  stock  of  the  company  not 
having  been  all  issued,  an  agreement  concerning  the  purchase  by 
plaintiff  of  stock  in  the  company  was  entered  into,  the  written 
evidence  of  which  made  at  the  time  was  in  the  form  of  an  appli- 
cation for  a  stock  option  signed  by  the  plaintiff  and  a  grant  of 
the  option  in  pursuance  thereof,  signed  by  the  president  and  sec- 
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retary  of  the  defendant  company,  these  papers  being  printed  as 
Exhibits  "A''  and  "B"  of  the  bill.  In  tiie  papers  signed  by  him 
the  plaintiff  applies  to  the  defendant  company  for  an  option  to 
purchase  twenty  shares  of  its  capital  stock  at  $20  a  share,  and 
provides  that  $100  should  be  paid  down  and  the  balance  in  six 
months,  and  agree  that  in  case  of  failure  to  meet  the  payments  the 
option  shall  be  void ;  and  the  paper  signed  by  the  officers  of  the 
company  grants  the  same  option  to  the  plaintiff  on  substantially 
the  same  terms.  The  plaintiff  made  the  cash  payment  required 
and  gave  his  note  for  the  balance  for  six  months. 

Third. — ^At  the  same  time  and,  as  the  officers  of  the  company 
understood  it,  as  a  part  of  the  same  transaction,  a  policy  of  insur- 
ance was  issued  to  A.  Mamaux  &  Sons,  a  firm  of  which  the 
plaintiff  was  a  member,  on  an  elevator  described  in  the  policy  as 
belonging  to  the  insured.  The  r^ular  price  for  this  policy  was 
$35i  but  the  premium  charged  to  the  insured  was  $22.  The 
plaintiff  says  he  never  knew  or  heard  of  this  policy,  as  we  under* 
stand  him,  up  to  the  time  of  the  trial ;  diat  the  firm  of  A.  Mamaux 
&  Sons  was  not  the  owner  of  any  elevator,  but  that  the  elevator 
intended  in  the  policy  belonged  to  the  Pittsburgh  Water  Proof 
Company,  and  that  the  policy  was  taken  out  by  his  son,  who  was 
connected  with  that  company. 

Fourth. — ^At  the  same  time  with  these  transactions  there  was 
some  arrangement  spoken  of  between  the  parties  as  to  a  compen- 
sation or  commission  to  be  paid  by  the  company  to  the  plaintiff 
as  a  stockholder,  but  whether  it  was  shown  to  the  plaintiff  in 
writing  or  not  does  not  appear.  The  plaintiff  paid  his  note  in 
September^  1910,  and  received  a  certificate  for  twenty  shares  of 
stock  in  the  ordinary  form,  and  with  it,  as  a  separate  paper,  an 
agreement  signed  by  the  president  and  secretary  of  the  company 
printed  as  Exhibit  "C"  of  the  bill.  The  plaintiff  in  his  bill  al- 
leges that  this  paper  was  delivered  to  him  at  the  same  time  as 
the  option,  but  his  testimony,  which  agrees  with  the  account  of  the 
defendant,  is  that  it  was  sent  to  him  with  the  stock. 

Fifth.— The  agreement.  Exhibit  "C,'*  is  dated  May  i,  1909,  al- 
though Mamaux  had  no  connection  with  the  company  at  tiiat  time. 
It  recites  that  the  company,  for  the  advancement  of  its  interests 
in  the  State  of  Pennsylvania  and  the  better  protection  of  its 
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stockholders  and  itself,  was  organizing  a  committee  of  share  owners 
who  owned  ^'these  contracts/'  The  plaintiff  then  agrees  that  he 
will  ''co-operate  with  the  party  of  the  first  part  to  the  extent 
of  his  good  will  and  influence  in  the  advancement  of  the  com- 
pany's interest/'  and  the  company  is  made  to  agree  in  considera- 
tion of  this  to  allow  the  plaintiff  compensation  as  follows :  ''An 
amount  equal  to  5  per  cent,  of  the  net  premium  income  of  the 
company  received  from  the  said  State  will  be  divided  among  the 
holders  of  these  contracts  annually,  in  cash,  for  the  period  of  ten 
years  from  the  date  hereof,  each  member  to  participate  in  pro- 
portion to  the  number  of  shares  of  the  capital  stock  of  the  com- 
pany standing  in  his  name/'  no  member,  however,  to  receive  credit 
on  more  than  100  shares.  It  is  further  agreed  that  the  plaintiff 
is  to  have  a  commission  of  15  per  cent,  on  "all  new  business  in- 
fluenced by  him,"  and  a  like  percentage  on  every  renewal  while 
the  business  remains  in  force.  The  contract  is  signed  by  the 
president  and  secretary,  and  the  seal  of  the  company  is  affixed. 

Sixth. — It  does  not  appear  how  many  members  there  were  or 
were  to  be  in  the  "committee/'  which  was  to  consist  of  stock- 
holders holding  "these  contracts."  It  does,  however,  appear  that 
there  were  stockholders  who  were  not  appointed  on  that  com- 
mittee nor  furnished  with  an  agreement  to  give  them  a  share 
of  the  net  premiums,  and  one  of  these  has  been  made  a  party 
defendant  to  the  bill. 

Seventh. — Before  any  payment  of  the  share  of  net  proceeds  or 
of  commission  was  made  under  this  agreement  to  the  i^intiff,  the 
insurance  commissioner  of  the  Commonwealth  notified  the  de- 
fendant company  not  to  carry  out  this  or  any  similar  contract,  as 
being  contrary  to  the  statutes  in  regard  to  rebates  made  by  the 
insurance  companies. 

Eighth. — It  does  not  appear  that  the  plaintiff  ever  "co-oper- 
ated" with  the  company  or  influenced  any  new  business  for  it, 
except  that  he  spoke  about  the  company  to  three  or  four  people. 

Ninth. — ^This  bill  was  filed  to  require  the  defendant  to  discover 
the  number  of  holders  of  such  contracts  as  Exhibit  "C"  there  are, 
and  for  an  account  of  the  affairs  of  the  company  so  as  to  show 
what  net  premium  income  was  received  from  business  in  the  State 
of  Pennsylvania  for  the  period  in  question,  and  for  a  decree  for 
the  payment  to  the  plaintiff  of  his  share  in  such  net  premium. 
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Contusions  of  Law. 

nrst— We  imderstand  it  to  be  conceded  by  tiie  plaintiff  that 
if  the  agreement  Exhibit  '*C*  was  made  with  him  in  connection 
with  his  taking  out  a  policy  of  insurance  in  tiie  company,  or  in 
consideration  of  his  doiog  so,  it  would  be  illegal  and  Toid  as  con* 
trary  to  the  Act  of  May  3,  1909,  P.  L.  405.  The  delivery  to  the 
plaintiff  as  above  stated  of  a  contract  signed  May  i,  1909,  al- 
though delivered  more  than  a  year  afterwards,  is,  perhaps,  to  be 
explained  by  tiie  date  of  this  act  The  plaintiff  contends  that 
there  is  no  sufficient  evidence  to  show  that  he  received  the  agree- 
ment in  connection  with  the  policy  of  insurance.  While  the  cir- 
cumstances mentioned  above  point  strongly  to  the  contrary,  we 
are  not  prepared  to  say  that  they  ought  to  prevail  over  the  de- 
fendant's positive  statement  We  do  not  deem  it  material  to  pass 
upon  this  matter,  either  as  a  matter  of  law  or  of  fact,  as  it  is  our 
opinion  tfiat  the  case  can  be  properly  disposed  of  on  other 
grounds. 

Second. — ^Treating  the  case  then  as  one  of  a  sale  of  stock  by 
the  company  to  a  stranger,  the  question  to  be  determined  is 
whether  or  not  tfie  agreement  contained  in  Exhibit  "C*  is  valid 
and  binding.   We  are  of  opinion  that  it  is  not,  for  several  reasons. 

Third. — ^The  transaction  in  question,  if  the  agreement  is  to  be 
sustained,  amounts  to  a  sale  of  the  capital  stock  of  the  company 
for  less  than  par,  or  a  gift  of  it  to  the  plaintiff,  or  a  gift  of  it  in 
addition  to  a  large  sum  of  money  payable  during  a  long  period 
to  the  plaintiff.  While  the  plaintiff  is  apparently  paying  $20  a 
share  for  the  stock,  the  par  value  of  which  is  $10,  it  may  easily 
be  the  case  that  5  per  cent,  of  the  net  premium  received  in  Penn- 
sylvania would  be  a  vastly  larger  amount  and  that  the  plaintiffs 
share  of  it  would  be  a  much  greater  amount  than  $20  a  share. 
In  fact,  for  anything  that  appears  the  plaintiff  may  be  the  only 
member  of  the  ''conunittee"  and  be  entitled  to  5  per  cent,  of  the 
whole  of  the  net  premiums  received  by  the  company  in  Pennsyl- 
vania. Whatever  he  might  get  on  this  contract  as  his  share  of 
the  net  premiums  would  be  nothing  more  or  less  than  a  rebate 
on  the  price  of  the  stock,  his  ''co-operation"  with  the  company 
being  purely  an  illusory  consideration. 

Fourth. — ^We  are  further  of  opinion  that  as  the  contract  in 
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question  was  signed  only  by  the  president  and  secretary  of  the 
company  and  does  not  s^pear  to  have  been  authorized  by  the  com- 
pany itself  or  its  directors  or  stockholders,  it  is  not  binding  on  the 
company.  The  making  of  a  contract  to  dispose  of  a  large  part  of 
the  net  premiums  of  the  company  in  such  an  unusual  way  is  cer- 
tainly not  within  the  ordinary  powers  of  the  president  and  secre- 
tary of  such  a  corporation. 

Fifth. — Even  if  the  company  had  attempted  to  make  the  con- 
tract, it  would  seem  to  be  ultra  vires,  and  would  be  illq[al  as  an 
attempt  on  the  part  of  the  company  to  make  an  arbitrary  distinc- 
tion between  stockholders  of  the  same  class  as  to  the  profits  to  be 
received  by  them  from  the  company. 

Sixth. — It  further  seems  very  doubtful,  to  say  the  least, 
whether  the  contract  is  sufficiently  definite  to  be  capable  of  exe- 
cution even  if  it  were  otherwise  valid.  The  company  is  author- 
ized to,  and  presumably  did  do  business  elsewhere  than  in  Penn- 
sylvania. The  contract  is  that  5  per  cent  ''of  the  net  premium 
income  received  from  the  said  State,"  shall  be  divided  annually. 
If  by  ''net  premium  income"  is  mean  the  amount  of  premiums  re- 
ceived by  the  company  less  the  commissions  of  agents  and  the 
expense  of  collecting  it,  the  agreement  would  be  grossly  illegal 
as  a  diversion  of  the  funds  of  the  company  out  of  which  its  losses 
are  to  be  paid,  and  we  do  not  understand  that  this  is  claimed  to 
be  the  meaning  of  the  term.  If  the  net  premium  income  received 
from  the  State  of  Pennsylvania  means,  as  we  understand  the 
plaintiff  to  claim,  the  net  profits  of  the  company  in  each  year 
arising  out  of  business  done  in  the  State  of  Pennsylvania,  this 
would  certainly  be  difficult,  if  not  impossible,  to  arrive  at,  as  the 
premiums  collected  in  Pennsylvania  were  to  be  used  along  with 
all  the  premiums  collected  by  the  company  as  a  joint  fund  to  pay 
all  its  losses. 

Seventh. — ^We  are,  therefore,  of  opinion  that  the  contract  set 
up  by  the  plaintiff  is  illegal  and  void,  and  that,  therefore,  the 
plaintiff  is  not  entitled  to  an  account  as  prayed  for. 

The  bill  is  dismissed  at  the  costs  of  the  plaintiff. 
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Lurz  V.  W£BsrsR»  cr  au 

By-taw  requiring  four-fifths  of  stock  for  a  quorum — Rights  of 
majority — Powers  of  minority — Annual  election — Act  of 
April  29, 1874,  P.  L.  73,  Sec.  5. 

An  anmal  clectioo  is  a  necessity  of  corporate  existence  and  is  required 
by  Section  5  of  the  Corporation  Act  of  April  og,  1874,  P.  L.  73.  A  by- 
law  which  provides  that  foar-fifths  of  the  stock  should  be  represented  at 
any  meeting  to  constitute  a  quorum  is  void  because  it  is  in  derogation 
of  the  power  to  hold  an  election  and  of  the  right  of  the  majority  in  inter- 
est of  the  corporation  to  control  its  affairs. 

Where  a  minority  in  interest  of  the  stockholders,  which  controls  the 
board  of  directors  of  the  corporation  is  purposely  absent  from  the  annual 
meeting,  thereby  preventing  a  quorum  and  preventing  the  election  of  a 
new  board,  the  court  will  order  an  election  and  will  appoint  a  master  to 
conduct  die  same. 

Exceptions  to  findings  of  fact  and  condusions  of  law.  C.  P. 
No.  5,  Philadelphia  County,  Dec.  Term  1913,  No.  4562.  In 
equity. 

Roberts,  Montgomery  &  McKeehan,  for  complainant. 
Johnson  &  GUkyson,  for  respondent. 
Staake,  J.,  October  28,  1914. 

In  this  case  the  complainant,  William  H.  Lutz,  is  the  holder  of 
799  shares,  of  the  par  value  of  $50  each,  aggregating  at  par  $59, 
950,  of  the  stock  of  the  Lutz- Webster  Engineering  Company,  In- 
corporated, a  corporation  of  the  State  of  Pennsylvania ;  the  re- 
spondent, Paul  W.  Webster,  is  the  owner  of  399  shares,  aggre- 
gating at  par  $14,950,  of  the  stock ;  one  Joseph  Hill  Brinton  is 
the  holder  of  two  shares  of  said  stock  of  a  like  par  value,  aggre- 
gating at  par  $100;  Florence  F.  Webster  is  the  holder  of  100 
shares  of  said  stock,  aggregating  at  par  $5,000,  which  holdings 
constitute  the  total  amount  of  stock  of  the  corporation. 

The  respondent,  Paul  W.  Webster,  at  a  meeting  of  the  board 
of  directors  of  the  corporation,  held  September  25,  1912,  was 
elected  president ;  Joseph  Hill  Brinton,  vice-president,  and  Wil- 
liam H.  Lutz,  the  complainant,  secretary  and  treasurer  of  the 
corporation.  The  three  officers  named  constituted  the  board  of 
directors  of  the  corporation. 
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These  named  directors  have  never  been  re-elected,  nor  have 
other  directors  been  elected  in  their  places.  No  meeting  of  the 
board  of  directors  has  been  held  since  September  25,  1912,  on 
which  date  the  officers  named  were  elected. 

Section  4,  Article  i,  of  the  by-laws  of  the  corporation  provides : 
''Section  4.  Pour-fifths  of  the  stock  of  the  company  must  be 
represented  in  person  or  by  proxy  to  constitute  a  quorum.  Only 
those  shall  be  entitled  to  vote  who  appear  as  stockholders  upon 
the  record  of  the  company.  If  a  quorum  fail  to  attend  at  the 
time  and  place  of  meeting,  those  who  do  attend  may  adjourn 
from  time  to  time  until  Uie  meeting  shall  be  r^fularly  consti- 
tuted." 

Section  2,  Article  i,  of  the  by-laws  provides  that  the  annual 
meeting  of  the  stockholders  shall  be  held  on  the  fourth  Monday 
of  January  of  each  year,  at  the  principal  office  of  the  company, 
for  the  election  of  the  board  of  directors  for  the  ensuing  year. 

It  was  admitted  that,  in  accordance  with  this  provision  of  the 
by-laws,  notice  had  been  sent  to  all  stockholders  of  the  corpo- 
ration of  a  meeting  to  be  held  at  the  office  of  the  company  on 
the  fourth  Monday  of  January,  1914,  namely,  January  26,  1914, 
at  4  o'clock  p.  m.  At  this  meeting  neither  of  respondents,  Paul 
W.  Webster  and  Joseph  Hill  Brinton,  was  present  either  in  per- 
son or  by  proxy.  The  complainant,  the  secretary  and  treasurer, 
was  present,  and,  in  the  absence  of  a  quorum,  the  meeting  was 
adjourned  until  further  notice. 

It  appeared  from  the  evidence  that  the  absence  of  Paul  W. 
Webster  was  intentional,  and  the  effect  of  his  intentional  absence 
was  to  obstruct  the  corporate  business  of  the  company.  It  fur- 
ther appeared  the  said  Paul  W.  Webster  had  declined  to  be  present 
at  a  meeting  of  the  stockholders  or  to  call  it  to  order  and  act  as 
temporary  chairman  of  such  a  meeting,  as  provided  by  the  by- 
laws, or  to  enforce  the  provisions  of  the  by-laws  directing  that 
an  annual  meeting  and  the  election  of  a  board  of  directors  should 
be  held. 

It  was  further  averred  the  effect  of  this  combination  was  to 
perpetuate  the  management  of  the  corporation  by  a  minority  in 
interest  of  the  stockholders,  to  the  exclusion  of  the  majority, 
contrary  to  the  intent  of  the  laws  of  Pennsylvania  and  the  by-laws 
of  the  company. 
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The  cooiplainant  prayed :  (i)  That  a  decree  be  entered  by  the 
court,  directiiig  that  an  election  of  directors  by  the  stockholders 
of  the  corporation  be  held  at  a  time  and  place  to  be  fixed  by  a 
decree  of  the  court,  and  to  be  conducted  by  a  master  appointed 
for  that  purpose  by  the  court.  (2)  That  an  injunction  be  issued, 
preliminary  until  hearing  and  permanent  thereafter,  restraining 
the  respondents,  PftuI  W.  Webster  and  Joseph  Hill  Brinton,  from 
interfering  or  in  any  way  dealing  with  tlie  property  of  the  com- 
pany, and  from  performing  or  attempting  to  perform  any  acts 
as  directors  or  officers  of  the  said  corporation.  (3)  General  re- 
lief. 

At  the  trial  of  the  case,  the  respondent,  Webster,  endeavored  to 
prove  an  agreement  between  himself  and  the  complainant,  Lut2, 
which  had  been  prepared,  but  before  either  of  them  had  signed  it 
there  was  a  verbal  agreement  between  them  that  Webster  should 
be  elected  president  of  the  company  at  $75  a  week  and  Lutz  sec- 
retary and  treasurer  at  the  same  salary,  each  to  hold  office  for 
such  period  of  time  as  the  parties  should  remain  associated  to- 
getfier  as  stockholders  of  the  company,  and  that  this  oral  agree- 
ment was  the  inducement  for  the  respondent,  Webster,  entering 
into  the  written  agreement.  The  trial  judge  hdd  that  the  testi- 
mony submitted  was  insufficient  to  change  the  written  agreement 
or  to  justify  the  court  in  incorporating  it  in  the  written  agreement. 
The  court  finds  as  a  fact  that  there  was  no  oral  agreement  that 
the  parties  should  hold  their  respective  positions  as  long  as  they 
owned  the  stock.  This  conclusion  of  the  trial  judge  was  un- 
doubtedly correct. 

The  by-law  providing  that  a  quorum  for  the  transaction  of 
business  must  consist  of  the  holders  of  four-fifths  of  the  capital 
stock  of  the  corporation  is  one  which  is  in  derogation  of  the 
power  inherent  in  all  corporations  to  hold  an  election.  An  an- 
nual election  is  a  necessity  of  corporate  existence,  and  is  among 
the  implied  powers  granted  to  every  corporation,  whether  or  not 
expressed  in  its  charter.  When  individuals  become  members  of  a 
corporation,  there  is  undoubtedly  an  implied  agreement  that  a 
majority  of  the  stockholders  at  a  regular  and  stated  meeting  by 
their  vote  shall  control  the  funds  of  the  company,  if  such  control 
is  exercised  in  conformity  to  their  chartered  rights.  Each  stock- 
holder undoubtedly  surrenders  the  absolute   personal  control 
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which  he  has  to  the  joint  action  of  others  with  himself  m  relation 
to  the  amount  of  property  which  he  chooses  to  invest.  Carpenter 
V.  Burden,  2  Pars.  24. 

Unanimity  in  the  government  of  a  corporation  is  not  required, 
unless  its  charter  so  provides.  It  is  one  of  the  consequences  of 
becoming  a  stockholder  of  a  corporation  that  the  will  of  the 
majority  shall  govern,  unless  the  fundamental  articles  provide 
otherwise.    McKean  v.  Biddle,  181  Pa.  361. 

The  trial  judge  is  undoubtdy  correct  in  finding  ''that  the  busi- 
ness of  the  corporation  cannot  be  carried  on  in  accordance  with 
the  by-laws,  unless  annual  meetings  of  the  stockholders  are  held.*' 
Section  5  of  the  Corporaticni  Act  of  April  29,  1874,  P.  L.  73,  pro- 
vides, inter  alia :  "The  directors  or  trustees  shall  be  chosen  an- 
nually by  the  stockholders  or  members,  at  the  time  fixed  by  the 
by-laws."  Annual  meetings  are  required  for  the  election  of  offi- 
cers as  well  as  for  tfie  proper  government  and  control  of  the  cor- 
poration, not  only  in  its  relations  to  its  stockholders  and  those 
dealing  with  it,  but  in  its  relations  to  the  Commonwealth,  whose 
laws  have  created  the  corporation.  Such  annual  meetings  being 
a  necessity,  a  by-law  which  enables  the  holders  of  one-fifth  of  the 
stock  to  block  the  entire  business  of  the  corporation  "must  give 
way  or  else  the  other  by-laws  will  be  nugatory.''  It  is  apparent, 
not  only  from  the  by-laws  of  this  corporation  but  from  the  cor- 
poration laws  of  the  Commonwealth,  that  it  is  essential  that 
annual  meetings  of  the  stockholders  should  be  held,  that  the  di- 
rectors should  be  elected  at  this  meeting,  and  that  the  directors 
should  meet  and  elect  officers  for  each  year  of  the  corporate  exist- 
ence of  the  company. 

The  conclusion  of  the  court  that  the  by-laws  requiring  four- 
fifths  of  the  stock  to  make  a  quorum  will  have  to  give  way  under 
the  circumstances  existing  in  the  Lutz-Webster  Engineerii^  Com- 
pany, respondent,  is  one  of  necessity  for  the  continuance  of  its 
corporate  existence.  The  minority  interest  undoubtedly  is  en- 
titled to  have  ample  notice  of  the  time  and  place  of  meeting,  and 
the  suggestion  of  the  trial  judge  that  the  time  for  such  meeting 
should  be  one  convenient  for  the  attendance  of  the  respondent, 
Paul  W.  Webster,  is  a  proper  one  and  will  undoubtedly  be  carried 
out.  Under  the  circumstances,  the  order  of  the  court  that  such 
meeting  should  be  held  under  the  direction  of  the  court,  and  that 
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a  master  should  be  appointed  to  ccmduct  the  election  ordered  by 
the  court,  must  be  carried  into  effect 

The  excepti(Mis  of  the  respondents  to  the  decree  entered  by  the 
court  are  overruled. 

BLAnt,  Trustee,  Assignee,  v.  The  Kingston  Manufacturing 

Co.,  ET  AL. 

Wage  claims  against  stockholders — Pleadings — Sufficiency  of 
statement — Act  of  April  2p,  1874,  P.  L.  73,  Sees.  14  and  15, 
and  May  25, 1887,  P.  L.  271. 

In  an  action  by  a  trnstee  for  several  wage  claimants  against  the  stock* 
holders  of  a  corporation  under  Sections  14  and  15  of  the  Act  of  April 
^  1874,  P.  I^  73,  a  demurrer  to  the  statement  was  filed 

Held:  i.  The  designation  "IL  J.  Blair,  Trustee,  Assignee  of  James 
Scnreman  et  aL"  is  soUidently  indicative  of  the  capacity  in  wUdi  the 
plaintiff  snes. 

2.  Where  such  an  action  is  brought  in  the  name  of  the  assignee  the 
statement  must  contain  copies  of  the  assignments  made.  The  right  to 
recover  rests  not  only  upon  the  original  claims  but  also  upon  the  assign- 
ments of  diem  and  brings  the  case  within  the  Prooednre  Act  of  llay  25, 
x8^,  P.  L.  271. 

3.  The  statement  in  such  action  must  set  forth  the  kind  of  labor  per- 
formed by  the  claimants,  the  amount  of  stock  held  by  each  of  the  de- 
fendants, and  that  the  claims  arose  within  six  months  prior  to  the  institu- 
tion of  the  suit 

Demurrer  to  statement.  No-  64,  May  Term,  191 3.  C.  P.  Lu- 
zerne County. 

/.  R.  Scouton,  for  plaintiffs. 

H.  W.  Dunning,  for  defendants. 

Fui^LER,  P.  J. 

By  this  single  action  the  plaintiff,  suing  in  his  own  name, 
"trustee,  assignee*'  of  certain  thirteen*  persons  having  claims  for 
labor,  seeks  to  recover  the  aggr^ate  amount  of  those  claims  from 
the  employer  corporation  and  from  certain  stockholders  thereof, 
the  right  of  recovery  against  the  stockhtdders  beii^  based  upon 
Sections  14  and  15  of  the  Act  of  April  39,  1874,  P.  L.  73. 

The  suggested  grounds  of  demurrrer  are:  ''i.  That  the  ca- 
pacity in  which  plaintiff  is  suing  does  not  appear  from  the  state- 
ment. 2.  That  the  allied  assignments  of  March  29,  1913,  under 
which  plaintiff  claims,  are  not  attached  and  made  a  part  of  the 
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statement.  3.  That  plaintiff's  statement  on  its  face  does  not 
comply  with  the  provisions  of  the  act  upon  which  plaintiff  bases 
his  right  to  recovery/* 

While  the  statement  bears  tiie  appearance  of  careful  prepara- 
tion, we  think  that  the  demurrer,  in  part  at  least,  is  well  token. 
The  first  ground  is  unsubstantial  and  cannot  be  sustained. 

It  is  of  no  consequence  to  the  defendants  who  the  beneficiaries 
are,  inasmuch  as  tfie  defense,  if  there  be  any,  will  stand  good 
against  the  claims,  regardless  of  beneficial  ownership. 

Furthermore,  the  form  of  the  designation,  "R.  J.  Blair,  Trustee, 
Assignee  of  James  Scureman,  et  al,"  is  entirely  consistent  with 
the  construction  that  the  plaintiff  is  not  only  assignee,  but  also 
trustee  of  the  same  individuals,  on  the  fair  inference  which  can 
be  drawn  without  difiiculty,  that  for  the  convenience  of  a  single 
action,  the  claims  have  been  assigned  to  him  merely  as  trustee 
for  the  assignors  themselves,  to  whom  he  will  be  accountable  after 
recovery. 

The  second  ground,  however,  is  sustained  because  the  plaintiff 
is  not  suing  in  the  name  of  the  assignors  to  his  use,  but  in  his 
own  name,  and  his  right  to  recover  in  that  form  is  founded,  not 
only  upon  the  original  claims,  but  upon  the  assignment  of  them, 
thus  bringing  the  case  within  the  requirement  of  the  Procedure 
Act  of  May  25,  1887,  P.  L.  271,  that  the  statement  "shall  be  ac- 
companied by  copies  of  all  notes,  contracts,  etc.,  upon  which  plain- 
tiff's claim  is  founded." 

The  third  ground  also  must  be  sustained,  because  the  statement 
(a)  does  not  show  the  kind  of  labor  performed  by  any  one  of  the 
assignors;  (b)  does  not  show,  nor  explain  the  failure  to  show, 
the  amount  of  stock  of  the  corporation  held  by  each  of  the  stock- 
holders, defendants,  which, limits  their  respective  legal  liability; 
(c)  embraces  labor  performed  more  than  six  months  prior  to 
institution  of  the  suit  on  April  24,  1912,  although  the  law  ex- 
pressly provides  that  "no  stockholder  shall  be  personally  liable 
for  payment  of  any  debt  contracted  by  any  such  corporation,  un- 
less suit  for  the  collection  of  thd  same  shall  be  brought  against 
such  stockholder  or  stockholders  within  six  months  after  such 
debt  shall  have  becrnne  due ;"  and  the  statement  does  not  disclose 
the  dates  when  due  nor  the  amount  recoverable  under  the  law. 

The  demurrer  is  therefore  sustained,  with  permission,  however, 
to  file  an  amended  statement. 
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Blais,  Trustee,  Assingee,  v.  Kingston  Manufacturing  Co., 

ET  AL. 

Wage  claims  against  stockholders  of  a  corporation — Assignment 
to  trustee— Act  of  AprU  ^,  1874,  P.  L.  73,  Sees.  14  and  15. 

Where,  in  order  to  avoid  a  muhii^icity  of  suits,  a  number  of  wage 
dains  against  die  stockholders  of  a  corporation  were  assigned  to  a 
trustee  who  averred  in  his  statement  that  he  "holds  said  claims  as  trustee 
for  the  assignors  themselves,  to  whom  he  will  be  accountable  after  re- 
covery,"  a  demurrer  was  filed  setting  forth  that  the  action  of  a  wage 
claimant  is  founded  upon  a  tort  or  a  penalty  and  is  therefore  not  assign- 
able. 

Held:  Such  datms  are  based  upon  an  additional  personal  monetary 
duty  imposed  upon  stockholders  in  favor  of  mechanics  and  laborers  out 
of  consideration  for  the  meritorious  character  of  their  claims,  and  not 
upon  a  tort  or  a  penalty,  and  the  ground  of  demurrer  amounting  to  a 
mere  technicality,  it  is  overruled. 

Demurrer  to  amended  statement.  C.  P.  Luzerne  County.  Na 
64,  May  Term,  191 3. 

/.  R.  Scouion,  for  plaintiffs. 

H.  W.  Dunning,  and  G.  J.  Clark,  for  defendants. 

Fuller,  p.  J.,  September  8, 1914. 

The  suit  is  based  upon  Sections  14  and  15,  Act  of  April  39, 
1874,  P.  L.  73,  giving  right  of  action  for  labor  claims  against 
stockholders  of  corporations. 

The  ground  of  demurrer  now  urged  is  that  such  a  right  is  non- 
assignable and  therefore  that  the  action  cannot  be  maintained  by 
the  plaintiff  suing  as  an  assignee. 

A  former  demurrer  to  the  original  declaration  on  other  grounds, 
which  the  court  overruled,  did  not  suggest  tfiis  ground  at  all, 
which  has  only  been  urged  against  the  amended  declaration  and 
has  been  overruled  in  a  careful  opinion  by  a  judge  of  this  court. 

We  are  now  asked  upon  a  re-argument  of  the  question  to  revise 
this  opinon. 

The  premise  of  tfie  argument  is  that  the  action  is  in  substance 
founded  upon  a  tort  or  penalty,  and  if  this  premise  be  conceded 
the  claimed  conclusion  might  be  inevitable,  but  we  cannot  concede 
the  premise. 
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In  its  support  Katch  v.  Benton  Coal  Company,  19  Superior  Ct. 
476,  and  Lane's  Appeal,  105  Pa.  49,  are  cited  as  decisive.  Neither 
of  them  directly  rule  the  question  at  bar,  but  in  Lane's  Appeal 
it  was  said :  ''The  special,  limited,  and  restricted  sources  of  lia- 
bility established  by  these  acts  (acts  imposing  liability  upon  stock- 
holders) are  in  the  nature  of  penal  obligations  for  derelictions  of 
duty  or  additional  personal  monetary  duties  imposed  upon  stock- 
holders in  favor  of  laborers,  mechanics  and  materialmen,  out  of 
consideration  for  the  meritorious  character  of  their  claims ;"  and 
in  Katch  v.  Benton  Coal  Company  this  was  cited  as  authority  for 
the  proposition  that  a  liability  of  this  character  is  not  contractual 
within  the  jurisdiction  of  a  justice  under  the  Act  of  1810. 

We  might  concede  on  the  strength  of  this  authority  that  the 
Kability  is  not  precisely  contractual,  without  conceding,  however, 
that  it  is  tortious  or  penal  in  any  proper  sense. 

The  language  of  the  statute  seems  to  rebut  any  such  conclusion, 
imposing,  as  it  does,  direct  and  immediate  liability  upon  the  stock- 
holders, while  reservii^  to  them  the  equitable  right  of  recourse 
as  in  cases  of  suretyship,  unlike  cases  of  tort. 

We  stand  upon  the  alternative  suggested  in  the  citations,  that 
the  liability  "is  an  additional  personal  monetary  duty  unposed 
upon  stockholders  in  favor  of  mechanics  and  laborers  out  of  con- 
sideration for  the  meritorious  character  of  their  claims." 

The  able  counsel  for  defendants  has  bestowed  a  great  deal  of 
learning  and  ingenuity  upon  his  contention,  but  we  are  not  con- 
vinced of  its  correctness,  and  we  therefore  throw  the  benefit  of 
any  possible  doubt  against  the  demurrer 

To  this  conclusion  we  are  also  moved  by  express  averment  in 
the  statement  that  the  assignments  have  not  changed  the  actual 
ownership  of  the  claims,  but  were  made  to  the  plaintiff  "as  trus- 
tee for  the  purpose  of  avoiding  a  multiplicity  of  suits  and  that  the 
plaintiff  holds  said  claims  as  trustee  for  the  assignors  themselves, 
to  whom  he  will  be  accountable  after  recovery ;"  so  that  the  posi- 
tion of  the  defendants  on  this  matter  is  really  reduced  to  the  bald- 
est possible  technicality. 

Accordingly  the  demurrer  is  overruled,  with  further  extension 
of  time  for  filing  affidavit  of  defense  until  September  21,  1914. 
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MitwAUKCfi  Western  Maw  Co.  v.  Mei^let. 

Foreign  corporation^^^Registratiim — "Doing  business' — Inter-- 
ference  by  state  with  interstate  commerce— Construction  of 
statutes— Precedents— Act  of  June  8,  jpii,  P.  L.  710. 

The  taking  of  orders  for  goods  by  traveling  salesmen  in  this  State  or 
the  selling  of  goods  by  sample  is  not  ''doing  business"  within  the  mean- 
ing of  the  Act  of  Jnne  %^  191 1,  P.  L.  7^0,  and  an  unregistered  foreign 
corporation  selling  goods  in  this  manner  to  persons  here  may  sue  upon 
its  contracts  without  payment  of  the  license  fee  provided  for  by  section  4 
of  the  said  act  Any  other  interpretation  of  the  act  would  bring  it  into 
conflict  with  that  clause  of  the  Federal  Constitution  which  gives  congress 
the  power  to  control  interstate  commerce. 

The  said  Act  of  igii  repeals  the  Act  of  April  22^  1874  P.  h.  108^  which 
formerly  regulated  the  registration  of  foreign  corporations,  but  the  de- 
cisions tmder  the  latter  act  as  to  what  constitutes  ''doing  business"  must 
to  a  large  extent  control  the  decisions  under  the  present  act. 

Moticm  for  new  trial.  C.  P.  Schuylkill  County.  No.  340,  Jan. 
Term,  1913. 

/.  B.  Reilty,  for  rule. 

C.  B.  Berger,  contra. 

Koch,  J.,  December  21, 1914. 

The  plaintiff  is  a  corporation  existing  by  virtue  of  the  laws  of 
the  State  of  Wisconsin,  and  is  engaged  in  business  in  the  City  of 
Milwaukee.  It  is  not  r^stered  for  doing  business  in  this  State. 
The  defendant  lives  in  Shenandoah  in  this  county.  On  June  7, 
191 2,  he  met  at  Shenandoah  the  plaintiff's  agent  resident  in  New 
York,  and  entered  into  a  written  contract  with  the  said  agent  for 
purchasing  "two  cars  choice  grade  western  malt"  Price  one 
dollar  and  fliirty-two  cents  per  screened  bushel  F.  O.  B.  Shenan- 
doah, Pa.,  or  Pottsville,  Pa.,"  and  the  "malt  to  be  shipped  in 
bags  in  gradual  monthly  shipments  between  now  and  August  7, 
1912.  Billing  directions  to  follow."  It  is  not  necessary  for  the 
purpose  of  this  opinion,  to  quote  more  from  the  contract. 

The  contract  was  signed  by  the  said  agent  and  also  by  Mr. 
Mellet  at  Shenandoah,  and  was  shortly  thereafter  ratified  by  the 
plaintiff.  Very  soon  after  the  contract  was  made,  the  price  of 
malt  bq;an  to  fall  and  it  continued  to  fall,  and  the  defendant 
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would  give  no  billing  directions,  although  repeatedly  requested 
by  the  plaintiff  so  to  do,  and  finally  the  plaintiff  sold  the  malt  to 
another  party  at  Milwaukee  and  brought  this  suit  to  recover  the 
difference  between  the  price  received  and  the  price  that  the  de- 
fendant had  agreed  to  pay  allowing,  however,  for  the  variance 
between  the  prices  at  Milwaukee  and  Shenandoah.  The  verdict 
of  the  jury  is  in  favor  of  the  plaintiff,  for  the  sum  of  nineteen 
hundred  and  eight  dollars  and  twenty-nine  cents. 

We  are  asked  to  direct  a  verdict  in  favor  of  the  defendant, 
because  of  the  provisions  of  an  act  in  this  ^Ccmunonwealth,  en- 
titled, '^An  act  to  regulate  the  doing  of  business  in  this  Common- 
wealth by  foreign  corporations;  the  registration  thereof  and 
service  of  the  process  thereon,  and  providing  punishment  and 
penalties  for  the  violation  of  its  provisions,  and  repealing  previous 
legislation  on  the  subject;  approved  the  8th  day  of  June,  191 1, 
P.  L.  710. 

Under  the  provisions  of  said  act,  "Every  such  foreign  corpo- 
ration, before  doing  business  in  this  Commonwealth  shall  appoint 
in  writing  the  secretary  of  the  commonwealth,  and  his  successor 
in  office  to  be  its  true  and  lawful  attorney  and  authorized  agent, 
upon  whom  all  lawful  processes  in  any  action  of  proceeding 
against  it  may  be  served."  A  fee  of  ten  dollars  is  fixed  for  filing 
the  power  of  attorney.  It  is  further  provided,  **That  the  failure 
of  any  such  corporation  to  file  the  power  of  atomey  and  state- 
ment aforesaid,  with  the  secretary  of  the  commonwealth,  shall 
not  impair  or  affect  the  validity  of  any  contract  with  such  corpo- 
ration, and  actions  or  proceedings  at  law  or  in  equity  may  be 
instituted  and  maintained  on  such  contract;  but  no  such  action 
shall  be  instituted  or  recovery  had  by  any  such  corporation,  on 
any  such  contract,  either  expressed  or  implied,  in  any  of  the  courts 
of  this  Commonwealth,  or  before  any  justice  of  the  peace  or 
magistrate  thereof,  on  any  cause  of  action  arising  prior  to  the  fil- 
ing of  the  power  of  attorney  and  statement  provided  for  in 
section  two  of  this  act,  it  shall  pay  to  the  secretary  of  the  com- 
monwealth, for  the  use  of  the  Commonwealth,  a  license  fee  or 
fine  of  two  hundred  and  fifty  dollars. 

When  the  plaintiff  had  put  in  its  evidence,  the  defendant  moved 
for  a  nonsuit,  which  was  disallowed.  To  give  a  new  trial  now 
would  be  to  meet  the  same  question,  which  would  have  to  be  met 
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by  the  same  answer.  The  facts  in  Ibe  case  do  not  make  out ''the 
doing  of  business  in  this  Commonwealth"  or  "doing  any  business 
in  this  Commonwealth/'  within  the  meaning  of  the  Act  of  191 1. 
This  act  repeals  ''An  act  to  prohibit  foreign  corporations  from 
doing  business  in  Ptonsylvania  without  having  known  places  of 
business  and  authorized  agents/'  approved  the  22d  day  of  April, 
1874,  P.  L.  108,  but  the  decisions  under  that  act,  as  to  what  con- 
stitutes ''doing  business/'  must  to  a  large  extent  control  the  de- 
cisions under  the  present  act,  and  we  think  reference  need  be  had 
only  to  a  few  decisions  under  the  former  statute,  in  order  to 
understand  the  present  statute  in  respect  of  the  words  quoted 
above. 

In  the  case  of  the  Blakslee  Manufacturing  Co.  v.  Robert  W. 
Hilton,  et  aL,  5  Superior  Ct  180,  the  plaintiff  was  a  corporatioD 
organized  and  doing  business  under  the  laws  of  the  State  of 
Illinois.  The  defendant  had  "ordered  from  the  plaintiff  com- 
pany, through  its  agent,  Eugene  McEhraine,  located  at  the  City 
of  Bradford,  County  of  McKean,  in  this  State,  one  steam  pump, 
which  was  shipped  to  the  defendant.''  The  defendant  sought  to 
defeat  recovery  upon  several  grounds,  one  of  which  was  that  the 
plaintiffs  had  not  complied  with  the  provisions  of  said  Act  of 
1874,  but  failed,  the  Superior  Court  saying:  "The  words  'doing 
any  business'  as  used  in  the  act»  should  not  be  construed  to  mean 
talcing  orders  or  making  sales  by  sample,  by  agents  coming  into 
our  State  from  another,  for  that  purpose.  To  hold  otherwise 
would  make  the  act  offend  against  the  Constitution  of  the  United 
States,  as  imposing  unlawful  restrictions  on  interstate  commerce: 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727;  Robbins  v.  Tax- 
ing District  of  Shelby  County,  120  U.  S.  489;  Brennan  v.  City 
of  Titusville,  153  U.  S.  289;  Harmon  v.  City  of  Chicago,  147 
U.  S.  396  (Lawyers'  Ed.,  Book  37,  p.  216)  ;  Pembina  Con.  Silver 
Mining  and  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181 ;  Coit  v. 
Sutton,  IQ2  Mich.  324;  Toledo  Commercial  Co.  v.  Glenn  Mfg. 
Co.,  n  Ohio  Cir.  a.  R.  153." 

In  the  case  of  Mearshon  v.  Pottsville  Lumber  Co.,  187  Pa.  I2» 
the  plaintiff  was  a  Michigan  corporation.  In  the  syllabus  it  is 
stated :  "A  corporation  of  one  state  may  send  its  agents  to  an- 
other to  solicit  orders  for  its  goods,  and  contract  for  the  sale 
thereof,  without  being  embarrassed  or  obstructed  by  the  State 
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requirements  as  to  taking  out  licenses,  filing  certificates,  or  estab- 
lishing resident  agencies. 

"A  state  which  imposes  limitations  upon  the  power  of  a  corpo- 
ration created  under  the  laws  of  another  state  to  make  contracts 
within  the  said  state  for  the  carrying  on  conunerce  between  the 
states,  violates  that  clause  of  the  Constitution  which  confers  upon 
congress  the  exclusive  right  to  regulate  commerce/' 

Mr.  Justice  Green  (inter  alia)  said,  "The  plaintiff  is  a  corpo- 
ration duly  incorporated  in  the  State  of  Michigan.  Its  manu- 
facturing operations  are  there  conducted ;  its  capital  is  there  in- 
vested. None  of  it  is  invested  here.  The  order  for  the  goods  in 
question  was  given  to  its  salesman  and  agent  in  Philadelphia,  and 
by  him  sent  to  the  plaintiff,  who  executed  the  order  in  Michigan. 
Under  all  the  decisions  this  is  not  a  doing  of  business  in  this 
state  which  makes  it  necessary  to  comply  with  the  provisions  of 
the  Act  of  1874,  and  hence  the  defense  made  on  that  ground  has 
no  merit." 

In  Vol.  23,  Advance  Sheets  of  the  District  Reports,  Deccember 
i5>  I9I4»  there  will  be  found,  on  page  one  of  the  Legal  Intelli- 
gence therewith  printed,  a  long  reference  to  the  case  of  Sioux 
Remedy  Co.  v.  F.  M.  and  D.  C.  Cope,  decided  by  the  Supreme 
Court  of  the  United  States  on  the  30th  of  November,  1914.  The 
case  arose  in  the  Circuit  Court  of  Turner  County,  South  Dakota. 
It  involved  the  same  question  that  we  have  here  before  us.  Mr. 
Justice  Van  Devanter  says  in  his  opinion,  "We  think  that  when 
a  corporation  goes  into  a  state  other  than  that  of  its  origin,  to 
collect,  according  to  the  usual  and  prevailing  methods,  the  pur- 
chase price  of  merchandise  which  it  has  lawfully  sold  therein  in 
interstate  commerce,  it  is  there  for  a  legal  purpose  of  such  com- 
merce, and  that  the  state  cannot,  consistently  with  the  limitation 
arising  from  the  commerce  clause,  obstruct  or  hamper  the  attain- 
ment of  that  purpose.  If  it  were  otherwise,  the  purpose  of  the 
Constitution  to  secure  and  maintain  the  freedom  of  commerce, 
by  whomsoever  conducted,  could  be  largely  thwarted  by  the 
states,  and  the  commerce  itself  seriously  crippled."  The  plaintiff 
was  an  Iowa  corporation  and  had  sued  to  recover  eighty  dollars 
for  merchandise  sold  in  South  Dakota,  but  its  right  to  sue  in  the 
pronises  was  decided  adversely  by  the  South  Dakota  court  and 
the  Supreme  Court  of  the  United  States  reversed  the  decision 
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and  remanckd  the  cause  for  further  proceedings  not  inconsistent 
with  the  opinion  of  the  Sopreme  Court. 

The  reasons  in  support  of  the  motion  are  not  suflident  and  the 
verdict  nntst  remain  undistutbed. 

And  now,  December  21, 1914,  the  motion  in  arrest  of  judgment 
and  for  a  new  trial  is  overruled ;  and  it  is  hereby  ordered  that, 
upon  payment  of  the  jury  fee,  judgment  be  entered  on  the  verdict 
of  the  jury,  in  favor  of  the  phdntiff  and  against  the  defendant 

Bank  o9  Hamuuton  v.  Tuschei. 

Foreign  corporoHons  not  registered — Right  to  ene— Pleadings — 
SniRciency  of  staiemenl-^Plea  in  abatement  Constitution 
Article  XVI,  Section  5— Act  of  Jnne  8,  191J,  P.  L.  710. 

Under  the  operation  of  the  principle  of  comity  l>etween  the  states,  a 
corporation  created  in  one  state  can  sue  in  the  ooarts  of  another  state, 
the  same  as  a  domestic  corporation  can,  unless  prohibited  by  Icgislatica 
of  the  state  in  which  it  attempts  to  sue.  Independent  of  soch  Icgislatiofl 
a  foreign  corporation  has  the  same  right  as  a  natural  person  who  is  a 
citizen  of  a  foreign  sovereignty  to  sue  in  the  courts  of  this  State. 

Article  XVT,  Section  5,  of  the  Constitution,  and  the  Act  of  June  8, 
191 1,  P.  L.  710,  prohibit  the  doing  of  business  in  this  State  by  a  foreign 
corporation  witiioitt  the  designation  of  an  address  here,  the  an>ointment 
of  an  agent,  and  registration,  bat  they  do  not  ill  any  way  affect  the  right 
tp  soe  Qpon  contracts  which  were  made  in  another  jurisdiction  and  did 
not  arise  in  connection  with  the  doing  of  business  here. 

In  an  action  brought  by  a  foreign  corporation  to  recover  on  a  cpntract 
not  connected  with  the  doing  of  bnshiess  in  this  State,  it  is  not  incum* 
bent  on  the  plaintiff  to  ibow  that  it  has  registered  here,  and  a  plea  in 
abatement  siting  forth  that  the  plaintiff  il  not  tntitied  to  sue  in  tins 
Slate  will  not  be  sustained  unless  it  alleges  that  the  contract  was  made 
while  the  corporation  was  engaged  in  doing  busiqess  here. 

Flea  in  abatement.  C.  P.  Westmoreland  County.  No.  ^, 
Feb.  Term,  1914. 

Marker  &  Hottingsworth,  for  plaintiff. 

James  L.  Kennedy,  for  defendant 

McCoNNEu,  J. 

^  plea  in  abatement  has  been  filed.  It  has  been  argued  and 
tofmltted  to  the  court  hj  counsel  on  both  sides  as  a  question  of 
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law  for  the  court,  to  be  determined  solely  from  what  appears  on 
the  record.  The  plea  alleges  (i)  that  neither  the  plaintiff  nor 
the  use-plaintiff  is  a  l^al  entity  in  the  State  of  Pennsylvania* 
(2)  That  if  the  plaintiff  is  a  fore^  corporatton,  it  is  incumbent 
on  it  to  show  as  an  esential  part  of  its  case  tiiat  it  has  acquired 
the  right  to  sue  in  the  courts  of  this  State,  through  a  comfrfiance 
with  the  law  by  registration,  appointment  of  an  agent,  etc.,  in  the 
office  of  the  secretary  of  the  commonwealth. 

The  provision  in  the  Constitution  and  in  the  Act  of  Assembly 
is  a  provision  with  respect  to  the  right  of  a  foreign  corporation 
"to  do  business^'  in  this  State — and  not  specifically  with  respect 
to  its  right  to  maintain  an  action  in  the  courts  of  the  State.  Inde* 
pendent  of  these  provisions,  a  foreign  corporation  had  the  same 
right  as  a  natural  person,  who  was  a  citizen  of  some  other  sov- 
ereignty, had  to  sue  in  the  courts  of  this  State.  "Although  a  cor- 
poration is  a  mere  creature  of  the  law,  the  fact  that  a  particular 
corporation  claiming  as  plaintiff  in  the  courts  of  a  state  has  not 
been  created  by  the  laws  of  that  state  does  not  contravene  its 
legal  entity  there.  A  foreign  corporation  may  have  a  standing 
as  plaintiff,  very  much  as  a  natural  person  who  is  an  alien."  30 
Cyc.  24.  ''That  a  foreign  corporation  can  contract  with  a  citizen 
of  this  State,  and  enforce  the  contract  by  suit  in  the  courts  has 
never  been  controverted.  Bank  of  Augusta  v.  Earle,  13  Pet  519. 
By  the  common  law,  alien  friends  could  always  sue,  and  there  is 
no  distinction  in  this  respect  between  natural  and  artificial  per- 
sons." Leasure  y.  Union  Mutual  Life  Ins.  Co.,  9  Pa.  493.  ''It 
may  be  laid  down  as  a  general  principle  that  whenever  a  foreign 
corporation  has,  within  the  domestic  jnrisdiction,  the  power  to 
become  the  obligee  in  a  given  contract,  or  to  acquire  or  own  real 
or  personal  property,  it  has  the  same  right  of  action,  at  law  and 
in  equity,  to  enforce  the  performance  of  such  contract,  or  recover 
damages  for  its  breach,  or  to  recover  possession  of  such  prop* 
erty,  or  prevent  or  recover  for  injuries  thereto  which  is  afforded 
by  the  laws  of  such  state  to  domestic  persons  or  corporations." 
19  Cyc.  1314.  "The  right  of  a  corporation  to  sue  in  the  coturts  of 
another  state  or  country  is  not  an  absolute  right,  but  rests  upon 
the  comity  of  states.  Under  the  operation  of  this  principle  of 
comity,  a  corporation  created  in  one  state  cap  sue  in  the  courts 
of  another  state,  the  same  as  a  domestic  corporation  C9n»  ^mlns 
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prokibiUd  by  UgislaHam  of  the  sUtc  in  which  it  attempts  to  sue." 
lUcL  1315. 

To  what  extent  then  do  the  constitutional  and  legislative  pro- 
visions take  away  this  conmion  bw  right  to  sne  in  our  courts? 
Article  XVI,  Section  5  of  the  Constitution,  says:  "No  foreign 
corporation  shall  do  any  busmess  in  this  Staie,  without  having 
one  or  more  known  places  of  business  and  an  authorized  agent  or 
agenta  in  the  same,  upon  whom  process  may  be  served."  The 
thing  prohibited  is  clearly  not  the  liringing  of  suits  in  the  courts 
of  this  State,  but  the  ''doing  business'  within  the  State  without  a 
compliance  with  the  provision  about  an  agent,  etc  The  reports 
show  many  cases  m  which  there  have  been  adjudged  to  be  proper 
kgid  occasion  for  briogi^g  suits  in  this  State,  while  the  basis  of 
the  action  did  not  arise  when  the  plaintiffs  were  engaged  in  "doing 
business*  therein.  ''A  settlement  of  accounts  had  with  a  foreign 
corporation  for  goods  sold  at  his  place  of  business  in  New  Jersey, 
even  if  made  in  Penns)rlvania,  is  not  such  'doing  business'  in 
Pennsylvania  as  will  bring  the  company  within  this  section*" 
New  Jersey  Steel  Tube  Co.  v.  Riehl,  9  Sup.  220.  "A  foreign 
corporation  may  enter  into  an  agreement  with  a  local  storekeeper, 
by  which  he  agrees  to  buy  its  goods  and  it  agrees  to  sell  to  no  one 
else  in  that  locality  and  appoints  him  Mocal  agent"  for  the  sale  of 
its  goods,  and  not  thereby  be  'ddng  business'  in  the  State."  Cos- 
mopolitan Fashion  Co.  v.  J.  C.  Brobst,  15  York  8.  ''Only  corpo- 
rations having  established  offices,  or  transferring  part  of  tbdr 
capital  to  this  State  and  engaging  in  their  ordinary  business  in 
the  State  are  subject  to  the  obligation  to  register."  Hall's  Safe 
Co.  V.  Walenk,  42  Sup.  576. 

The  Act  of  191 1,  passed  to  prescribe  a  mode  of  procedure  to 
make  effective  the  forgoing  constitutional  provision  has  only  the 
same  scope  of  prohibition.  To  run  counter  to  the  f  or^ioing  pro« 
hibition  the  plaintiff  must  be  "doing  business"  in  Pennsylvania, 
a  thing  tfiat  this  plea  does  not  allege.  For  aught  that  appears  in 
the  plea,  the  contract  sued  on  may  not  at  all  have  been  incidental 
to  any  prohibited  "doing  of  business"  in  this  State.  If  not,  there 
is  no  necessity  for  registration  in  order  that  the  plaintiff  have  the 
right  to  sue  here.  The  contract  is  dated  at  "Brantf  ord,  Ontario," 
and  the  defendant  is  to  pay  there.  A  foreign  corporation  making 
a  contract  with  a  citizen  of  Pennsylvania  in  Canada  is  entitled  to 
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enforce  it  there,  and  may  also  enforce  it  here.  The  corporation 
is  a  legal  entity  there,  and,  for  the  enforcement  of  the  same  con- 
tract in  the  courts  of  this  State,  it  will  be  considered  a  legal  en- 
tity here,— especially  as  against  a  defendant  who  has  himsdf 
authorized  its  existence,  by  contracting  in  writing  with  it,  and 
who  also  has  already  received  the  benefit  of  the  contract  One 
seeking  to  pay  a  ccmtract  oblation  by  an  all^ation  that  the  other 
party  had  no  legal  authority  to  make  it--*and  this  after  he  himself 
has  obtained  and  enjoyed  the  right  bargained  for — should  make 
it  dear  that  the  contract  would  be  in  contravention  of  the  law. 
Rice  &  Hutchins  Co.  v.  Carsman,  15  Lux.  L.  Reg.  435 ;  Tube  Co. 
V.  Riehl,  9  Sup.  22a  In  Diamond  Match  Co.  v.  Roerer,  13 
N.  £.  419,  the  New  York  Court  of  Appeals  said:  "A  defendant 
who  has  violated  a  contract  with  a  corporation,  after  he  has  re- 
ceived the  benefits  of  the  contract,  is  not  in  a  position  to  complain 
that  the  contract  is  ultra  vires  of  such  corporation."  But  the 
substance  of  this  plea  is  that  there  is  no  plaintiff  on  the  reoord, 
whose  existence  will  be  recognised  by  the  courts  of  this  State, 
because  the  nominal  plaintiff  is  not  here  a  legal  entity.  If  the 
contract  is  enforceable  in  Ontario,  it  is  enforceable  here.  If  for 
its  enforcement  in  Ontario,  the  plaintiff  is  a  legal  entity,  for  the 
same  purpose,  it  is  a  legal  entity  here,  and  the  courts  of  this 
State,  following  the  example  of  tiie  defendant  himself,  will  recog- 
nize it  as  such, — ^it  not  appearing  by  the  plea  that  the  obligation 
arose  as  an  intrinsic  factor  in  the  doing  of  sudi  business  as  the 
Constitution  and  statute  forbid  to  be  done  without  registration. 
Of  course,  it  is  no  incumbent  on  the  plaintiff  to  show  affirmattvdy 
by  its  pleading  that  it  has  registered,  if  the  transaction  is  not  of 
such  character  as  to  be  ''doing  business"  in  this  state.  The  plea 
must  be  adequate  to  show  that  the  plaintiff  is  not  entitled  to  sue 
in  the  courts  of  this  State.  It  does  not  do  that  Therefoie,  it 
does  not  appear  that  plaintiff  has  no  right  to  mflini^afn  this  action. 
Upon  <hie  consideration,  the  plea  in  abatement  is  overruled, 
and  the  defendant  is  directed  to  answer  over,  within  twenty  days 
from  this  date. 
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COMMOKWEALTH,   0    UtU,   ATTOlKtV   GtNttAI^   V.   GUAK>IA]f 

Fue  Insukakcs  CoMPAmr. 

Insuramce  ccmpames— Rights  of  sttwkholdtrp^DissoUUum— Dis- 
tribution by  receiver  of  insolvent  corporation. 

A  itockholder  of  a  company  who  docs  not  attend  the  meeting  of  itodc* 
holders  which  approrcs  a  merger  of  the  said  company  with  another  and 
who  refused  to  come  into  tiie  new  corporation  has  a  data  against  the 
new  corporation  for  the  value  of  his  stock  at  the  time  of  tiie  merger. 
However,  where  sach  claim  is  not  asserted  nntil  the  new  corporation  has 
been  dissolved  and  its  assets  placed  in  the  hands  of  a  receiver  for  the 
benefit  of  creditors,  it  has  no  priority  over  the  claims  of  other  creditors. 

Where  agents  of  an  insi^vent  insarance  company  present  to  the  receiver 
daims  for  retnm  prcminms  on  a  nnmber  of  poJidea  in  the  company  which 
have  been  assigned  to  them,  the  receiver  nmy  deduct  from  the  amonnt 
of  said  retom  premioms  the  amomit  of  nneamed  commissions  and  of 
any  agency  balance  dne  the  company. 

On  excq>tion8  to  Auditors'  Report.  C.  P.  Dauphin  County; 
No.  23,  Commonwealth  Docket,  1909. 

McCaruix.  J.,  Dec.  ^  I9i4« 

We  win  consider  the  claims  of  the  several  excejptants  according 
to  their  nature. 

D.  H.Rapp  alleges  that  his  claim  should  have  been  preferred 
to  that  of  the  other  creditors  and  that  he  should  have  been  al- 
lowed $12.48  for  each  share  of  stock  held  by  him  in  the  Cone- 
stoga  Fire  Insurance  Company,  which  was  merged  with  the 
Armenia  Company  into  the  corporation  now  known  as  the 
Guardian  Fire  Insurance  Company.  The  testimony  indicates  that 
the  auditors  have  allowed  the  full  value  of  the  stock  as  shown  by 
the  evidence  at  the  time  of  the  merger  The  appraisement  of 
$12^8  per  share  was  evidently  made  in  ignorance  of  the  exact 
conditions  existing  at  the  time  and  the  revised  valuation  allowed 
by  the  auditors  was  made  upon  full  knowledge  of  the  conditions 
actually  existing  at  the  time  of  the  merger.  The  auditors  have, 
in  our  opinion,  properly  refused  to  allow  preference  to  this  claim. 
The  merger  took  place  in  April,  1906.  We  must  assume  that 
notice  was  duly  given  to  Mr.  Rapp  and  all  other  stockholders  of 
the  meeting  when  the  question  of  merger  would  be  voted  upon. 
Mr.  Rapp  did  not  choose  to  attend  the  meeting  and  beyond  filii^ 


Digitized  by  CjOOQ  IC 


jtf  THE  PENNSYLVANIA  a  P.  C  & 

a  bill  in  equity  in  the  courts  of  Lancaster  County,  which  was  dis- 
missed upon  demurrer,  he  does  not  seem  to  have  done  anything 
with  req)ect  to  his  claim  until  he  submitted  his  proofs  to  the 
auditors  making  the  present  distribution.  This  was  long  after 
the  Guardian  Fire  Insurance  Company  had  been  dissolved  and  its 
assets  turned  over  to  the  receiver  for  the  benefit  of  creditors. 
If  Mr,  Rapp  had  acted  promptly  upon  receqit  of  the  notice  of 
the  meeting  called  to  consider  the  question  of  merger,,  and  had 
promptly  after  said  meeting  filed  a  bill  in  equity  to  restrain  the 
consummation  of  the  merger,  he  might  have  obtained  an  order 
requiring  his  claim  to  be  paid  or  secured  before  the  merger  was 
effected.  This  is  the  course  pursued  by  the  plaintiff  in  Lauman 
v^  Lebanon  Valley  R.  R.  Co.,  30  Pa.  42.  This,  however,  he  did 
not  do,  and  such  remedy  in  equity  as  was  sought  in  that  case 
could  not  now  be  secured.  The  auditors  have  dealt  quite  gener- 
ously with  this  exceptant  in  allowing  him  to  participate  with 
other  creditors  in  the  distribution  of  the  assets.  After  so  long  a 
delay  in  attempting  to  assert  any  claim  Mr.  Rapp  might  perhaps 
have  been  precluded  from  attempting  to  daim  as  a  creditor  of  the 
Guardian  Fire  Insurance  Cmipany.  The  auditors  have  decided 
otherwise,  and  we  see  no  reason  for  disturbing  their  conclusion. 
The  exceptions  filed  by  D.  H.  Rapp  are  therefore  overruled  and 
dismissed. 

The  claim  of  Steinman  &  Foltz,  No.  1748,  was  based  upon 
their  ownership  of  ten  shares  of  capital  stock  of  the  Conestoga 
Fire  Insurance  Company.  The  facts  are  almost  identical  with 
those  in  the  claim  of  D.  H.  Rapp,  which  we  have  just  considered, 
and  for  the  reasons  stated  with  respect  to  said  claim  we  now 
overrule  the  exceptions  filed  by  Steinman  &  Foltz  to  the  distribu- 
tion made  by  the  auditors. 

The  claim  of  Jordan-Prichard  &  Company,  Claim  No.  1091, 
is  for  return  premiums  upon  a  number  of  policies  assigned  to 
them.  The  claimants  except  to  the  deduction  of  the  unearned 
commissions  upon  these  policies.  In  our  opinion  these  unearned 
commissions  were  properly  deducted  by  the  auditors,  and  the  ex- 
ceptions of  Jordan-Prichard  &  Company  are  therefore  overruled 
and  dismissed. 

The  claims  of  Umbenhauer  ft  Wanner,  Claims  Nos.  795,  801, 
1028  and  1537;  J.  A.  LaClaire,  Claim  No.  335;  A.  V.  Landis, 
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Chim  No.  8i6;  and  Charles  Widmcyer,  Clatin  No.  785,  are  all 
for  unearned  premiums  upon  policies  issued  by  the  defendant 
company.  The  claimants  severally  excqit  to  the  deduction  from 
the  amount  of  these  premiums  of  the  unearned  commissions  and 
the  agency  balance  due  to  the  company.  We  have  carefully  con* 
sidered  the  report  of  the  auditors  upon  this  subject,  and  have 
examined  the  briefs  submitted  on  behalf  of  the  exceptants  and 
the  receiver.  After  careful  consideration  we  are  satisfied  that 
the  auditors  have  pnqxrly  allowed  these  deductions,  and  there- 
fore the  exceptions  filed  by  these  claimants  are  now  overruled 
and  dismissed. 

We  have  considered  all  the  exceptions  filed  to  the  report  of  the 
auditors,  and  after  such  consideration  are  satisfied  that  a  proper 
distribution  has  been  reported  We  therefore  now  dismiss  all 
the  exceptions  and  confirm  absolutely  the  auditors'  report  and 
direct  that  distribution  be  made  in  accordance  therewith. 

Henky  M.  Tracy,  Rsceivek,  etc.,  v.  City  o9  Habmisbomg,  et  au 

PnbKc  service  corporoHone-^Bxemptum  of  property  from  local 
taxaiion — Lease  of  property  to  a$$other  pubtic  service  corpo^ 
raOam, 

The  exenptioQ  of  that  part  of  the  property  of  a  public  service  corpo- 
ntion  essential  to  the  prosecution  of  its  corporate  business,  from  local 
taxation,  is  based  upon  the  ground  that  such  oorporations  should  sot  be 
interfered  with  in  the  renderinf  of  die  scrrioe  which  th^r  owe  to  the 
public  by  having  their  property  essential  to  such  service  taken  bf  taxa- 
tion. If  snch  property  is  liable  to  local  taxation  ti  must  appear  hy  ex- 
press enactment 

The  property  does  ndt  lose  its  freedom  from  local  taxation  because  h 
is  under  leise  to  anc^er  company  which  eofttiBttes  to  use  it  in  public 
service  under  Ae  lessor*s  charter  rights  and  frwichisf. 

Bill  to  enjoin  collection  of  local  taxes.  C.  P.  Dau|Ain  Co. 
No.  519,  Equity  Docket 

Simpson,  Brown  &  WUUams  and  Pox  &  Geyer,  for  plaintiff. 

D.  S.  SeitM,  City  Solicitor,  for  defendant 

KvvKtL,  p.  J.,  December  zi,  ,1914. 
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This  is  a  proceeding  on  the  part  of  the  phintiff  to  enjom  the 
City  of  Harrisbuit;  land  Oweti  M.  Copdin,  receiver  of  taxes,  from 
odlectinf  certain  city  taxes  levied  opon  its  property,  situate  in 
the  City  of  Harrisbnrg.  The  facts  are  not  in  controversy,  and 
we  find  them  to  be  as  specifically  set  forth  in  the  plaintiff's  re- 
quest for  findings  of  fact  filed  herewith. 

Discussion. 

It  is  conceded  that  this  case  is  ruled  by  Bell  Telephone  Com- 
pany of  Pennsylvania  v.  Harrisburg,,  53  Superior  Ct.  458,  unless 
the  fact  that  the  plaintiff  leased  its  plant  and  other  property  to 
another  corporation  distinguishes  it  from  that  case.  It  is  well 
settled  that  tiie  property  of  a  public  service  ccnporation  essential 
to  the  prosecution  of  its  corporate  business  is  not  under  general 
tax  legislation  liable  to  local  taxation.  The  ground  of  the  doctrine 
seems  to  be  that  such  corporation  shall  not  be  interfered  with  and 
crippled  in  the  performance  of  its  public  functions  and  of  the 
service  which  it  owes  to  the  puUic  by  having  its  property  essential 
to  and  used  in  such  service  taken  by  taxation.  County  of  Erie 
V.  Erie  k  Western  Trans.  Co.,  87  Pi.  434.  If  this  result  is  to 
happen  the  imposition  of  the  tax  mu^  appear  by  express  enact- 
ment. 

We  are  not  able  to  agree  with  the  contention  that  the  property 
here  sought  to  be  taxed  lost  its  f  reedcxn  irom  local  taxes  because 
it  was  under  lease  to  the  other  telephone  company.  By  the  lease 
the  plaintiff  turned  over  the  lot  and  building,  together  with  all  its 
other  property,  to  the  latter  company,  giving  that  company  au- 
thority to  manage  the  business  and  operate  the  plant  and  lines  at 
the  plaintiff's  cost,  in  the  plaintiff's  name  and  jby  virtue  of  the 
plaintiff's  charter  rights  and  franchises.  The  pooperty^  boweyer, 
in  no  wise  ceased  but  oontiuned  to  be  used  for  the  public  service. 
The  lot  andv  building  which  theretofore  constituted  the  central 
station  still  remained  siich  under  the  management  of  the  other 
company.  The  building  was  used  as  theretofore  in  rendering  the 
obl^atory  service  to  the  public  owed  by  the  plaintiff^  and  no  good 
reason  has  been  suggested  why  being  so  used  it  should  be  held 
to  have  become  subject  to  the  payment  of  focal  taxes.  The  aki- 
siderations  which  prevail  to  free  it  from  local  taxation  applied 
as  well  while  the  plant  was 'operated  by  the  lessee  company^  in 
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behalf  of  the  phmtiflF  as  while  operated  by  the  phintiff  Htdf . 
It  is  the  property  which  is  relieved  from  taxation  and  its  neces- 
sity for  corporate  ose  exdodes  it  from  general  tax  laws.  As  was 
said  in  Carbon  Iron  Co.  v.  Carbon  Coanty»  39  P^  251 :  ''It  is 
not  corporations,  as  such,  that  we  have  considered  to  be  exempt 
from  taxation,  except  so  far  as  expressly  imposed;  bot  piMie 
works  held  by  corporations,  togetfier  with  their  necessary  appurte- 
nances, as  pubKc  works.  2  Casey  245 ;  6  Casey  232*'  Upon  con- 
sideration of  the  whole  case,  we  are  of  the  opinion  fliat  so  mnch 
of  die  plaintiff's  boildfng  as  is  essential  to  and  used  in  the  prose- 
cution of  its  corporate  business  is  not  liable  for  tiie  dty  taxes 
sought  to  be  levied  agamst  it 

We  understand  that  the  dty  abandons  its  claim  for  the  taxes 
assessed  against  the  building  for  tiie  years  191a  and  1913.  Also 
it  is  admitted  tfiat  the  taxes  for  the  years  1901  to  1906,  both  in- 
chisive,  were  paid.  The  plaintiff  concedes  its  liability  for 
440/1 1616  of  the  tax  from  July  i,  191O1  to  December  31,  1913, 
iadttshre,  and  596/1 1616  of  the  tax  from  January  i,  1913,  to  the 
date  of  the  iiling  of  this  bill,  that  proportion  of  the  floor  space 
of  the  building  having  been  used  for  other  than  corporate  pur- 
poses. A  decree  in  accordance  with  the  views  herein  stated  may 
be  prepared  by  counsel 
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BonouGB  of  Gaiaitzin's  Appucation. 

'Approvd  of  aequisUion  m^  construction  of  mmnicipal  woisr 
pUm^^Protsst  of  company  rendering  service. 

Where  a  water  oomfMmy  operatiiig  in  a  borough  it  anahle  to  fanstih 
an  adsQaate  mtpffy  of  water,  and  the  borough,  bemg  in  argent  need  of 
obuiaiag  sodb  toppljr*  aikt  the  approval  of  the  Commission  lor  the  oon- 
strncdon  of  a  oMnncipal  system,  the  Commissioo  will  not  withhold  its  ap- 
proval  ontil  the  borough  has  agreed  to  purchase  the  company's  plant 

Apfi^iCATiON  Docnr  No.  334. 

Report  and  Order  of  the  Commission. 
Submitted  November  7»  1914*  Decided  January  21,  1915. 
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IV.  L.  Hibbs,  for  petitioiier. 
P.  /.  LUtle,  for  the  protestant 
CoMMissiONKK  Wallace: 

The  petition  in  this  case  is  made  by  the  Borough  of  Gallitxin,  a 
municipal  corporation  situate  in  Cambria  County,  and  having  a 
population  of  approximately  3,500  inhabitants. 

The  protest  is  filed  by  the  Cambria  County  Water  Supply  Com- 
pany. From  the  papers  filed  and  evidence  in  this  procee^ng,  we 
find  the  following  material  facts : 

The  Cambria  County  Water  Supply  Company  is  the  lessee  from 
the  Gallitzin  Water  Company  of  all  its  property  and  franchises 
situate  in  the  Borough  of  Gallitzin,  and  the  said  lessor  and  lessee 
have  been  ftunishing  water  in  the  said  borough  for  the  past 
twenty-five  years.  The  Cambria  County  Water  Supply  Company 
is  unable  to  furnish  an  adequate  supply  of  water  to  meet  the  de- 
mands of  the  said  borough.  This  inability  to  furnish  an  adequate 
supply  of  water  is  admitted  by  the  Cambria  County  Water  Sup- 
ply Company,  and  since  1907  said  Cambria  County  Water  Sup- 
ply Company  has  been  endeavoring  to  secure  an  additional  sup- 
ply of  water,  but  failed  to  obtain  any  additional  supply.  In  order 
to  give  the  inhabitants  of  the  Borough  of  Gallitzin  sufficient  water, 
the  said  borough  contracted  with  the  Summit  Water  Supply 
CcMnpany  to  supply  for  one  ^ear,  50,000  gallons  per  twenty-four 
hours,  using  the  distribution  system  of  the  Cambria  County  Water 
Supply  Company  to  furnish  said  supply  of  water  to  the  inhabi- 
tants. This  contract  with  the  Summit  Water  Supply  Company 
expires  on  the  5th  day  of  August,  191 5,  and  by  the  terms  of  the 
said  contract  the  borough  must  provide,  or  cause  to  be  provided 
in  a  manner  independent  of  the  Summit  Water  Supply  Company, 
a  supply  of  water  sufficient  in  all  respects  for  all  its  purposes. 

From  the  above  statement  of  facts  it  is  evident  that  the  bor- 
ough of  G^itzin  must  obtain,  in  the  near  future,  an  additional 
supply  of  water  which  cannot  be  furnished  by  the  Cambria  Coun- 
ty Water  Supply  O^npany.  The  main  question  raised  by  the 
protestant  is  that  a  certificate  of  public  convenience  granting  the 
borough  the  right  to  erect  a  system  of  water  woiics,  should  not  be 
issued  by  the  Commission  until  the  borough  had  agreed  to  take 
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over  at  a  fair  valuation  the  mains  and  water  lines  of  the  protest- 
ing  company.  It  no  doubt  would  be  very  advantageous  that  a 
duplication  of  mains  and  water  lines  should  not  be  made  in  the 
borough,  but,  under  the  circumstances,  it  does  not  seem  just  and 
proper  that  the  Commission's  approval  of  the  rig^t  of  the  bor- 
ough to  construct  a  system  of  water  works  should  be  withheld 
until  the  company  and  the  borou|^  had  agreed  upon  the  price  to 
be  paid  for  said  property  of  the  water  company.  This  view  is 
strengthened  by  the  fact  that  the  borough,  in  addition  to  the  ap- 
proval of  this  Commission,  must  also  obtain  permits  from  the 
Commissioner  of  Health  and  the  Water  Supply  Commission,  and 
by  proper  municipal  action,  secure  estimates  of  the  probable 
cost  of  the  systeoL  It  would  be  illogical  to  compd  the  boixxigh 
to  enter  into  an  agreement  to  purchase  any  or  all  of  the  property 
of  tfie  protesting  company  before  it  knew  that  the  proposed  sup- 
ply of  water  which  it  hoped  to  obtain  would  be  approved  by  the 
Commissioner  of  Health  and  the  Water  Supply  Commission. 

The  Commissfon  is,  therefore,  of  the  opinion  that  the  petition 
in  the  case  should  be  approved  and  a  certificate  of  public  om- 
venience  issued,  leaving  tfie  question  as  to  what  is  a  fair  valua- 
tion for  the  property  of  the  Cambria  County  Water  Supply  Com- 
pany to  be  determined,  if  desired,  at  a  later  hearing,  and  an  order 
will  therefore  be  issued. 

OimSR- 

This  case  being  at  issue  upon  petition  and  protest  filed,  and 
having  been  duly  heard  and  submitted  by  the  parties^  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  whkh  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to-wit,  January  21, 191 5,  it  is  ordered:  That  a  certificate 
of  public  convenience  be  issued  evidencing  the  Commission's  ap- 
proval of  the  acquisition  and  constructbn  of  a  system  of  water 
works  by  the  Borough  of  Gallitzin  in  said  borough. 

By  the  Commission, 

SaMUSL  W.  PXNNYPACXtt,  CXkMTfMfl. 
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BraouoH  o9  AvocA*s  PrnnoN. 

Approval  of  con&acU-^ompetiiioth^Raies^-Sennc^-^urisdiC' 
Hon  of  the  Commission. 

The  borough  of  Avoca  petttioned  for  the  approval  of  a  francblae  ocMitnct 
and  contract  for  street  Hghting  made  with  the  Avoca  Borough  Electric  Light 
Co.,  a  co-partnership  recently  organized  and  having  no  plant  or  facilities  for 
the  performance  of  the  contract  The  Scranton  Electric  Co.,  whidi  has 
a  complete  plant  and  adequate  facilities  and  hat  been  famishing  amilar 
service  in  the  said  boroui^  for  some  yean^  protests.  The  pctttiooer  ooo- 
tends  that  the  rates  of  the  Scranton  Electric  Ca  are  unreasonable,  that  its 
bid  for  the  contract  was  higher  than  that  of  the  Avoca  Borough  Electric 
Co.  and  that  it  has  no  lawful  authority  under  its  charter  and  franchises 
to  furnish  light,  heat  or  power  in  the  borough. 

The  evidence  shows  that  the  borough  has  a  population  of  abont  4,500^ 
that  the  protesting  company  has  expended  huge  sums  of  money  in  the 
erection  of  its  plant  in  the  said  borough,  that  its  plant  is  adeqoate.  that  the 
borough  cannot  support  two  competing  companies;  that  the  new  company 
is  without  facilities  to  fulfil  its  contract,  and  that  it  has  not  given  se- 
curity for  the  performance  of  the  same. 

Held:  (i)  The  contract  should  not  be  approved.  Any  complaint  con- 
cerning the  rates  or  service  of  the  protestnnt  may  be  presented  to  the 
Commission  and  adjusted  by  it 

(2)  The  Commission  is  not  the  proper  tribunal  to  determine  the  author- 
ity of  the  protestant  to  furnish  service  to  the  borough  under  its  charter 
and  f randiises  when  it  finds  it  exerdsing  an  accepted  right 

Municipal  Contract  Docket,  Nos.  257,  258. 

Rq)ort  and  Order  of  the  ConimissioiL 
Suboittted  August  14, 19x4.  Decided  Januaty  2t,  1915. 

John  R.  Reap,  for  the  Borough  of  Avoca. 

W.  L.  Pace  and  Roht.  W.  ArchbaU,  for  Avoca  BoftMJgh  Blec. 
Co. 

F.  IV.  Pleiig  and  W.  H.  Warring,  for  Scranton  Electric  Ca 

COUUISSIONER  PENNYPACKlSa: 

John  R.  Reap  filed  a  petition  setting  forth  that  he  is  the  solid- 
tor  for  the  Borough  of  Avoca  in  Luzerne  County,  Pa.,  that  on 
March  2,  1914,  the  council  of  the  borough  upon  an  award  after 
competitive  bidding  by  ordinance  approved  by  the  burgess,  di- 
rected that  the  borough  enter  into  a  contract  for  lifting  its 
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streets  with  Ae  Avoca  Bofougfa  Electric  Light  Compmyt  a  co- 
paitnenhip,  for  a  period  of  five  jrears  with  eighteen  arc  lamps  and 
thirty-one  tungsten  bunps,  which  contract  was  executed  Jnly  30, 
1914;  that  on  March  2,  1914,  the  council  passed  and  Ae  bnrgess 
s^ypfoved  an  ordinance  granting  to  the  same  partnership  the  rqjht, 
privilege  and  franchise  of  furnishing  light,  heat  and  power  to 
the  borough  and  persons,  associations  and  corporations  therein ; 
that  die  said  co-partnership  has  executed  the  said  contract  and 
accepted  the  terms  of  the  franchise  ordinance,  and  prayed  the 
Commission  to  fix  a  time  for  a  hearing. 

Against  the  granting  of  the  prayer  of  this  petition  the  Scranton 
Electric  Company  filed  a  protest  setting  forth  that  it  is  a  corpora- 
tion created  April  g,  1907,  under  the  laws  of  Pennsylvania,  for 
the  purpose  of  supplying  l^t,  heat  and  power  by  means  of 
electricity;  that  January  21,  1910,  it  acquired  by  purchase  the 
rights^  privileges  and  franchises  of  the  Standard  Electric  L^jht, 
Heat  k  Power  Company  of  Avoca,  together  with  the  property  of 
that  company,  that  the  latter  company,  a  Pennsylvania  corpora- 
tion, was  incorporated  December  15,  1907,  for  the  supply  of  dec- 
tricity  for  light,  heat  and  power  in  Avoca,  and  was  about  that 
time  granted  a  frandiise  to  enter  upon  die  streets  of  Avoca  with 
its  poles  and  wires,  and  entered  into  a  contract  with  the  borough 
for  ten  years  for  the  purpose  of  supplying  light,  heat  and  power, 
and  has  since  continuously  occupied  tfiem  and  msuntained  an 
equipment  to  give  adequate  service  at  reasonable  rates;  that  a 
new  contract  was  made  in  1908,  which  expired  June  r,  1913; 
that  the  protestant  maintains  a  distributing  sjrstem  of  upwards 
of  twenty-nine  miles  of  wire  with  approximately  two  hundred 
and  seventy-five  poles  and  twenty-six  transformers,  witfi  meters 
and  other  appliances  in  a  good  state  of  efficiency,  continuously  in 
operation  and  entirdy  adequate  to  supply  all  demands,  and  does 
so  supply  them;  that  the  population  of  Avoca  is  about  forty-six 
hundred;  that  there  is  no  public  necessity  for  two  electric  l^t 
companies  and  not  sufficient  business  for  tfiem,  and  that  to  per- 
mit the  entry  of  anodier  company  would  work  an  irreparable  in- 
jury upon  the  respondent  and  confer  no  benefit  on  the  inhalHtants 
of  theborou^ 

It  win  be  observed  at  the  outset  that  the  application  filed, 
tfiough  purporting  to  come  from  the  Boroi^  of  Avoca,  is  in 
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reality  a  petition  of  an  individual  who  is  counsel  for  the  borough, 
and  that  all  it  prays  for  is  that  the  Commission  fix  a  time  for  a 
hearing.  A  hearing  was  fixed  for  September  3,  1914,  and  there- 
fore, all  that  is  prayed  for  has  already  been  granted.  For  the 
purposes  of  the  determination  of  what  is  no  doubt  the  real  inten- 
tion of  the  application,  the  Commission  will  treat  the  petition  as 
though  it  had  been  made  by  the  borough  and  as  though  an  appli- 
cation to  amend  by  adding  a  prayer  for  the  approval  and  the 
issue  of  a  certificate  of  public  convenience  had  been  granted. 

The  town  of  Avoca  is  a  mining  town  occupying  a  territory  of 
about  a  mile  square  with  a  population  of  about  four  thousand  five 
himdred  people,  a  silk  factory  and  some  other  small  manufactur- 
ing establishments  and  twenty-three  licensed  saloons.  The  Scran- 
ton  Electric  Company  covers,  with  its  wires,  a  valley  extending 
from  Forest  City  to  Avoca,  a  distance  of  about  thirty  miles,  and 
supplies  current  to  about  twenty  municipalities.  It  has  a  capacity 
of  twenty  thousand  kilo-watts,  but  its  peak  or  highest  load  dur- 
ing the  past  year  was  ten  thousand  kilo-watts,  and  its  ordinary 
run  is  from  seven  to  ei^^t  thousand  kilo-watts.  During  the  last 
three  years  it  expended  upon  the  improvement  and  extension  of 
its  system  about  two  millions  of  d«dlars  and  to  some  extent,  built 
it  up  and  replaced  the  pole  line  in  Avoca.  It  has  in  Avoca  about 
twenty-nine  miles  of  wire,  two  hundred  and  seventy-five  poles, 
twenty-six  transformers  and  four  hundred  and  twenty  customers. 
Its  entire  receipts  from  the  borough  for  a  year  were  fourteen 
thousand  seven  hundred  and  seventy-one  dollars  ($14,771.00). 
Since  January  i,  1914,  it  placed  twenty-five  poles  and  ran  twenty- 
seven  spans  of  wire  in  Avoca  connecting  with  eleven  new  con- 
sumers at  an  expense  of  eight  hundred  and  fourteen  dollars 
($814.00).  Prior  to  expiration  of  the  old  contract  on  June  i, 
1913,  this  company  made  a  proposition  to  the  borough  to  supidy 
upon  a  contract  for  ten  years,  arc  lights  for  sixty  dollars  ($60.00) 
and  incandescent  lights  for  twenty  dollars  ($20.00),  and  i^khi  a 
contract  for  five  years,  arc  lights  for  sixty-five  ($65.00)  dollars 
and  incandescent  lights  for  twenty-two  dollars  ($22.00).  The 
boroiiigh  advertised  for  bids,  whereupon  the  Avoca  Borot^h  Elec- 
tric Light  Company  made  a  bid  to  supply  the  light  at  the  rates  of 
fifty'Six  ddlars  and  fifty  cents  ($56.50)  for  arc  lights,  and  nine- 
teen dolhrs  and  fifty  cents  ($19.50)  lot  Tungsten  lights.    The 
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contract  was  awarded  to  this  partnership,  and  it  is  this  oantract 
the  Commission  is  asked  to  approve. 

The  Avoca  Borough  Electric  Light  Company  is  a  co-partner- 
ship, ccmsisting  of  three  individuals,  which  was  organized  May  3, 
1913.  It  is  not  the  owner  or  lessee  of  any  plant  It  was  testified 
that  the  members  were  willing  and  aUe  to  pay  any  money  re- 
quired for  its  future  operations,  but  in  the  bank  there  was  not 
''any  particular  sum''  to  its  credit.  At  the  time  the  contract  was 
awarded,  it  gave  to  the  borough  a  certified  check  for  five  hundred 
dollars  ($50000)  and  promised,  but  did  not  deliver,  a  bond  in 
the  sum  of  five  thousand  dollars  ($5,ooaoo)  security  for  the  per- 
formance of  the  omtract  Since  the  time  of  the  expiration  of  the 
old  contract,  the  protestant  has  been  supplying  light  to  the  bor- 
ough upon  the  terms  of  that  contract  There  was  testimony  to 
the  effect  that  the  supply  of  li|^t  by  the  protestant  was  at  times 
hnperiect  and  defective,  but  this  was  disputed  and  there  were 
cooD^rattvely  few  complaints  made  to  the  protestant  itself.  A 
record  of  sums  deducted  for  outage  from  the  payments  to  the 
protestant  was  as  follows: 

1913-  1914- 

July,    $i.io    January,  $0.80 

August 1 .45     February, None 

S€ptend>er, 1.45     March,    3.05 

October,  3.78     April,    1.38 

Novend)er» .55     May,  3.38 

December,    2.80     June,    None 

The  vice-president  of  the  Harrisbutg  Light  and  Power  Com- 
pany testified  that  the  rates  charged  by  the  protestant  were  rea- 
sonable. 

Upon  this  state  of  facts,  the  Commission  is  unable  to  find  that 
the  approval  of  the  proposed  contract  is  "necessary  or  pn^>er  for 
the  service'' t>f  the  public  or  is  likely  to  be  of  permanent  benefit  to 
the  peo^e  of  Avoca.  This  borot^  is  not  of  sufficient  size  to 
sustain  two  systems  of  supply  profitably.  On  the  one  side  is  a 
weU-established  and  long  maintained  system  with  the  facilities 
and  the  financial  ability  to  furnish  an  adequate  supply.  On  the 
otfier  is  a  recently  organized  partnership  with  no  plant,  which  has 
offered  to  supply  light,  heat  and  power  for  a  less  sum,  but  so  far 
as  tiie  testimony  shows,  without  any  of  the  means  which  would 
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enable  it  to  carry  out  its  cootnct  Any  failure  on  the  part  of  die 
protestant  to  furnish  a  proper  supply  or  any  diarge  of  unreason- 
able rates,  if  supported,  is  a  matter  which  can  be  corrected  by 
the  Commission  upon  its  presentation  to  titem. 

It  is  argued  for  the  applicant  that  under  the  autfiority  of  ''Bly 
vs.  Water  Company/'  197  Pa.  State  Rep.  80,  and  ''Home  Elec- 
tric Company/'  11  Pennsylvania  County  Court  Reports  P.  179^ 
the  Scranton  Electric  Company  is  confined  to  the  borough,  town, 
city  or  district  described  in  its  charter  and  has  no  legal  right  to 
supply  light  in  Avoca.  A  like  question  was  considered  and  ap- 
pears to  have  been  decided  in  the  case  of  ''Hay  vs.  Springfield 
Water  Company,''  20;  Pa.  State  Rep.  38,  where  it  was  held  that 
a  water  company  could  acquire  the  right  to  supply  a  district  be- 
yond the  limits  of  its  own  charter,  by  purchase  from  anodier  cor- 
poration having  such  rqjhts.  In  any  event,  the  Commission  finds 
the  Scranton  Electric  Company  in  the  exercise  of  an  accepted 
right  to  supply  the  Borough  of  Avoca,  continued  without  objec- 
tion for  many  years,  through  a  purchase  from  and  meiger  with 
the  Standard  Electric  Light,  Heat  and  Power  Company,  whidi 
merger  was  authorized  and  permitted  by  the  properiy  constituted 
authorities  of  the  State.  The  Commissioa  is  of  the  opinion  that 
it  is  not  the  proper  tribunal  to  determine  the  legality  and  l^gal 
effect  of  such  merger. 

For  these  reasons  it  b  the  opinion  of  the  Commission,  tfiat  the 
proposed  contract  ought  not  to  be  approved,  and  that  its  applica- 
tion ought  to  be  dismissed.    An  order  will  accordingly  issue. 

This  case  being  at  issue  upon  petition  and  protest  filed,  and 
having  been  duly  heard  and  submitted  by  Ae  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  haviqg,  on  the  date  hereof,  made  and  fifed  of 
record  a  report  containing  its  findings  of  fact  and  condnsions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to-wit,  January  21,  1915,  it  is  ordered,  That  the  applica- 
tion in  this  proceeding  be,  and  the  same  hereby  is,  dismissed 

By  the  Commissicm, 

Sahuil  W.  PgNNYFAcna,  Chmrmam. 
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Petition  of  Laxm  Shou  k  Michigan  SouTHCtN  Ry.  Co.,  tt 

AL^  n«  LCAW  TO  CONSOUDATB  WITH  OTHER  COMPANIES 

INTO  THE  New  Yomx  Centiai,  R.  R.  Co. 
New  York  Centiai.  Mercer. 
Merger  #/  raUroai  camprnke—PemMel  amd  competing  limes. 

The  pcdtiooers  ask  the  approval  of  the  CoininitMOO  for  their  merger 
and  eooioiidatioB  into  the  New  York  Central  R  R.  Co.  One  of  the  peti- 
tioaen^  tiM  L.  S.  ft  If .  S.  Ry.  Co.,  owns  a  majority  of  the  stock  of  the 
N.  Y.,  ChL  ft  St  U  R.  R.  Co.  These  two  Unes*  with  different  termiy  in 
other  states  are  paralld  to  cadi  other  for  ahoot  sixty  milet  abqv  Lake 
Erie  in  this  state,  hat  neither  of  them  are  parallel  nor  coo^etinc  with 
the  lines  of  the  New  York  Central,  with  which  the  L  S.  ft  II.  S.  Ry.  Ca 
wishes  to  metRe.  Minority  stockholders  of  the  latter  company  protest 
and  contend  tiiat  the  proposed  merger  is  in  violation  of  Art  XVII,  Sec. 
4  of  the  Constiftrtfcm  of  Pennsyhraaia,  which  forbids  the  merger  of 
parallel  or  cocqpcting  lines. 

It  is  farther  objected  that  fay  reason  of  its  control  of  the  lines  of  the 
llichigan  Central,  the  Western  Transit  Con^any,  a  steamship  line  on  the 
Great  Lakes,  and  other  lines,  the  consolidated  company  will  control  foar 
ooinpeling  Imes  from  Buffalo  to  Chicago,  and  two  competmg  hnes  from 
New  York  to  Boftda 

Held:  (i)  As  the  lines  ol  the  companies  to  be  merged  are  not  com- 
peting or  parallel,  the  merger  is  not  forbidden  Xxy  the  ooostitalion.  The 
fact  that  one  of  tfiese  roads  owns  the  stock  of  a  road  parallel  to  it  is  no 
objection  to  its  merger  with  a  third  whose  lines  are  not  parallel  or  com- 
peting. The  pnrchase  and  ownership  of  the  stock  may  hare  been  nnlaw- 
fni  hot  thQT  do  not  affect  the  mcigcr. 

(a)  The  merger  and  consolidatioo  of  centianons  lines  of  railroads  has 
become  part  of  the  settled  poUqr  of  the  law  of  Pennsylvania*  and  sach 
merger  should  be  approved  unless  it  be  shown  to  be  within  some  prohibi- 
tion of  the  law,  to  work  some  injustice  to  vested  rights,  or  to  be  of  dis- 
advantage to  tiie  public. 

(3)  The  qnestioa  of  the  operalioo  of  competing  lines  between  Buffalo 
and  Chicago  and  between  New  York  and  Buffalo^  is  a  matter  without  this 
commonwealth  and  is  bQrond  the  jurisdiction  of  the  Commission. 

Appucation  Docket  No.  127,  1914. 

Report  and  Order  of  the  Comaiission. 

Sobndtted  May  JO,  1914.  Dedded  December  8, 1914. 

COICICISSIONSR  PEMNYPACKtt: 

The  railroad  conqMiiies  which  are  the  petitioners  in  this  appli- 
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cation  are  all  corporatioiis  existiiig  under  charters  granted  in 
Pennsylvania  and  other  states.  Th^  entered  into  a  written  agree- 
ment April  29,  1914,  looking  to  their  ccMiaolidation,  along  with 
other  corporations  incorporated  in  other  states,  with  the  New 
Yoric  Central  &  Hudson  River  Railroad  Company,  a  corporation 
of  the  State  of  New  Yoric,  ownii^  a  main  line  extending  from 
the  city  of  New  York  to  the  City  of  BuflFalo,  with  branch  lines, 
having,  according  to  the  statement  of  the  application,  a  coital 
stock  of  two  hundred  and  twenty-five  millions,  five  himdred  and 
eighty-one  thousand  and  sixty^^six  dollars  ($325,581,066),  and  a 
bonded  indditedness  of  three  hundred  and  thirty-six  million,  one 
hundred  and  eleven  thousand  and  four  hundred  dollars  ($336,- 
111,400). 

The  corporations  presenting  the  petition  are  the  Lake  Shore  ft 
Michigan  Southern  Railway  Company,  a  railroad  corporation 
operating  under  charters  from  the  states  of  New  York,  Pennsyl- 
vania, Ohio,  Indiana,  Michigan,  and  Illinois,  owning  a  main  line 
of  steam  railroad  extending  from  Buffalo  to  Chicago,  with  a 
capital  stock  of  fifty  millk>n  of  dollars  ($so/xx>/xx>),  and  a 
bonded  debt  of  one  hundred  and  fifty  million  dcdlars  ($150,000,- 
000);  the  Geneva  Coming  and  Southern  Railroad  Company, 
operating  under  charters  f  nxn  the  States  of  New  York  and  Penn- 
sylvania, owning  a  steam  railroad  extending  from  Geneva,  New 
York,  to  Newberry  Junction,  Pennsylvania,  having  a  capital 
stock  of  seven  milUcm,  three  hundred  and  twenty-five  thousand 
dollars  ($7,325,000),  and  a  bonded  debt  of  three  millkm  and  five 
hundred  Uiousand  dollars  ($3,500,000) ;  and  the  Dunkirk,  Alle- 
gheny Valley  &  Pittsburgh  Railroad  Company,  a  railroad  corpora- 
ti<Mi  operating  under  charters  from  the  States  of  New  York  and 
Pennsylvania,  owning  a  steam  railroad  extending  from  Dunkirk, 
New  York,  to  TitusvSle,  Pennsylvania,  having  a  capital  stock  of 
one  million  and  three  hundred  thousand  dollars  ($1,300,000),  and 
a  bonded  debt  of  two  million  and  nine  hundred  thousand  dollars 

($2,900/XX)). 

The  petiti(Mi  sets  forth  that  the  railroads  proposed  to  be  con- 
solidated ''formed  continuous  or  connected  but  not  parallel  or 
competing  Imes."  Objections  were  filed  by  certain  minority 
stockholders  but  after  several  hearings  and  the  taking  of  testi- 
mony these  objections  were  withdrawn.    At  this  stage  of  the 
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proccediogs  other  counsd  appeared  for  other  minority  stock- 
hcdders  (holding  lo  shares  of  Lake  Shore  stock,  270  shares  of 
Michigan  Central  stock  and  775  shares  of  New  Yoiic  Central 
stock),  and  filed  objections  and  submitted  briefs,  and  oral  afgu- 
ment  in  support  of  such  objections.  The  question  of  the  legality 
and  propriety  of  this  consolidation  has  already  been  before  a 
number  of  tribunals.  A  resolution  of  the  United  States  Senate 
of  July  10, 1913,  instructed  the  Interstate  Commerce  Omunission 
to  investigate  all  of  the  facts  and  report  upon  its  legality.  That 
Commission  made  report  April  13,  1914,  that  ''neither  the  con* 
solidation  itsdf  nor  the  exchange  of  bonds  on  the  basis  of  in- 
creased interest  rate  indkated  incident  Aereto,  would  so  far  as 
we  are  advised,  offend  any  Federal  statute."  [30  I.  C.  C.  147, 
151  J.  The  State  of  New  York  Public  Service  Commission,  upon 
hearing  and  investigation,  concurred  in  ''the  opinion  of  the  Inter- 
state Commerce  Commission  that  from  the  standpoint  of  econ- 
omy and  operation  and  facility  in  financing,  the  proposed  consoli- 
dation is  warranted,"  [Case  No.  4295,  Pub.  Ser.  Com.  of  N. 
Y.  Second  Dist.  Decided  Oct.  7,  1914]  and  issued  an  order  of 
approval. 

Minority  stockholders  of  the  Lake  Shore  and  Michigan  South- 
em  Railroad  Company  filed  a  bill  in  equity  in  the  district  court 
of  New  York  to  restrain  the  proposed  consolidation,  and  that 
court  in  a  careful  opinion  by  Grubb,  J.,  refused  an  injunction. 

The  meiger  and  consolidation  of  continuous  lines  of  rail- 
roads has  become  a  part  of  the  settled  policy  of  the  law  of  Penn- 
sylvania and  a  series  of  statutes  provide  for  the  method  in  which 
such  merger  may  be  effected.  The  Act  of  March  22,  1865,  Sec. 
I,  (P.  L.  49)  provides  that:  "It  shall  be  lawful  for  any  railroad 
company  or  corporation  organized  under  the  laws  of  this  Com- 
monwealth and  operating  a  railroad,  either  in  whde  within  or 
partly  within  and  partly  without  this  state,  under  authority  of  Ais 
and  any  adjoining  state  to  merge  and  consolidate  its  capital  stock, 
franchises  and  property  of  (into)  any  other  railroad  company  or 
companies  or  corporations  organized  and  operated  under  the 
laws  of  this  or  any  other  state  whenever  the  two  or  more  rail- 
roads of  the  companies  or  corporations  as  to  be  consolidated  shall 
or  may  form  a  continuous  line  of  railroad  with  each  other  or  by 
means  of  any  intervening  railroads." 
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It  would  seem  therefore  that  the  merger  ought  to  be  approved 
by  the  Commissioa  unless  it  can  be  shown  to  be  witfiin  some 
prohibitiofi  of  the  law,  to  work  some  injustice  to  vested  rights, 
or  to  be  of  disadvantage  to  the  public.  The  main  contention  of 
the  objecting  stockholders  may  be  stated  as  follows : 

Sec.  4,  of  Artide  XVII  of  the  constitution  of  this  state  pro- 
vides diat  "No  railroad,  canal  or  other  corporation,  or  the  lessees, 
purchasers,  or  managers  of  any  railroad  or  canal  corporation, 
shall  consolidate  the  stock,  property  or  franchises  of  such  cor- 
porations with,  or  lease  or  purchase  the  works  or  franchises  of, 
or  in  any  way  control  any  other  railroad  or  canal  oorp(Mation 
owning  or  having  under  its  control  a  parallel  or  competing  line 
*  *  *  and  the  question  whether  railroads  or  canals  are  com- 
peting lines  shall,  when  demanded  by  the  party  complainant, 
be  decided  by  a  jury  as  in  other  civil  issues." 

The  Acts  of  Assembly  of  May  13, 1889,  (P.  L.  205) ;  April  14, 
1901,  (P.  L.  61) ;  May  29,  1901  (P.  L.  349) ;  May  31,  1907  (P. 
L.  313) ;  June  I,  1907  (P.  L.  385)  and  May  3,  1909  (P.  L.  408) 
embody  this  prohibiticm  in  the  form  of  legislation  and  all  fol- 
low closely  the  language  of  the  constitution.  In  1882  and  in 
1887  Ae  Lake  Shore  &  Michigan  Southern  Railway  Company  ac- 
quired by  purchase  a  majority  of  the  shares  of  stock  of  the  New 
Yoric,  Chicago  and  St.  Louis  Railroad  Company,  called  the 
''Nkkel  Plate,"  and  still  owns  this  stock.  The  Lake  Shotv  runs 
from  Buffato  to  Chio^  and  it  seems  to  be  the  fact  that  these 
two  through  lines  with  different  termini  in  other  states  than 
Pennsylvania  are  parallel  to  each  other  for  about  sixty  miles 
along  Lake  Erie,  in  this  state.  It  is  contended  that  this  fact 
makes  the  Lake  Shore  and  Nickel  Plate  competing  and  parallel 
lines,  and  that  since  the  Lake  Shore  CampSLoy  owns  the  stock 
of  the  Nickel  Plate  Company,  and,  if  the  proposed  merger  be 
permitted,  the  Lake  Shore  will  be  merged  into  the  New  York 
Central  Railroad  Company  and  that  railroad  company  become 
the  owner  of  the  stock,  the  transaction  is  within  the  prohibition 
of  the  constitution.  Whether  lines  are  ccmipeting  and  paralld 
lines  is  a  question  of  both  fact  and  law.  Lines  running  east  and 
west  through  a  country  must  approach  more  or  less  to  a  parallel. 
Lines  may  be  for  a  short  part  of  their  route  exactly  paralld  and 
yet  not  be  competing  if  they  carry  different  commodities  to  and 
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from  (Bfferent  oommimittcs.  It  is  not  altogether  certain  that 
the  Commission  has  die  power  to  determine  this  question.  The 
Constitutiooal  Proyision  is  that  "the  question  whether  railroads 
or  canals  are  *  *  *  oompetii^  lines  shall,  when  demanded  by 
the  party  complainant,  be  decided  by  a  jury*' ;  and  this  seems 
to  inqdy  that  the  tribunal  must  be  one  with  power  to  call  a  jury 
when  the  complainant  so  demands.  The  Commission  has  no 
such  power. 

It  will  be  also  observed  that  the  proposed  consolidation  is  not 
within  the  language  of  the  prohibition  in  the  constitution.  No 
corporation  here  conscdidates  with  or  purchases  the  works  or 
franchises  of  another  corporation  owning  or  controlling  a  com* 
petiog  or  parallel  line.  The  New  York  Central  &  Hudson  River 
Railn>ad  does  not  coii4>ete  wkh  and  is  not  parallel  with,  so  far 
as  die  evidence  disdoses,  either  the  Lake  Shore  or  the  Nickel 
Plate.  It  may  be  that  the  ownership  by  the  Lake  Shore  of  the 
stock  of  the  Nickel  Plate  brings  it  within  the  spirit  of  the  pro* 
hfl>itioa  and  the  intention,  but  apparently  it  is  not  included  within 
the  terms  used.  It  is  not  deemed  necessary  to  reach  a  con- 
chinon  upcm  either  one  of  these  doubtful  propositions.  Assum- 
ing that  the  purchase  of  the  Nickel  Plate  stock  by  the  Lake 
Shore  was  unlawful,  that  purchase  is  in  no  way  affected  by  the 
meiger.  The  approval  of  the  merger  is  not  an  approval  of  the 
purchase,  and  its  ]tg^Liity  may  be  questioned  at  any  time  in  a 
proper  manner  before  a  proper  tribunal.  The  stock  remains  in 
precisely  the  same  situation  after  such  merger  as  it  was  before. 
The  merger  may  be  entirely  lawful  and  the  purchase  may  have 
been  entirely  uidawf uL  In  fact  the  meiger  is  based  upon  a  statu- 
tory right  whkh  exists  even  tfaoi^  the  parties  may  have  partki- 
pated  in  many  unlawful  transactions.  To  refuse  the  meiger 
would  in  no  way  correct  the  su|^;KMed  difficulty.  If  the  Com- 
mission were  to  assume  jurisdictkni  of  this  question  and  should 
find  that  the  stodc  was  held  and  is  now  held  illegally  it  ought 
to  compel  a  disposition  of  such  stock,  but  it  has  no  such  power. 
In  fact  the  contention  ^ipearst  to  be  based  upon  the  ilk)gical 
thoui^t  that  if  a  paity  to  a  controversy  has  committed  offenses, 
he  may  be  denied  1^  way  of  penalty  his  lq[al  r^ihts.  This,  how- 
ever, is  not  the  hw.  Even  a  professkmal  burglar  may  make  a 
valid  win. 
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It  is  further  contended  by  Ae  objecting  stockholders  that  after 
merger  the  New  York  Central  Railroad  Company  will  own  and 
control  through  a  majority  holding  of  the  stock  the  Michigan 
Central  Railroad  and  Ae  Western  Transit  Company,  a  steam- 
ship line  on  the  Great  Lakes,  and  so  will  operate  four  parallel 
and  competitive  lines  from  Buffalo  to  Chicago  and  also  two  par- 
allel and  competitive  lines  from  New  York  to  Buffalo,  as  well  as 
a  trolley  line  known  as  the  New  York  State  Railways.  These 
are  all  matters  without  Ah  Commonwealth  and  beyond  the  reach 
of  this  Commission. 

Another  ground  of  objection  is  the  fact  that  under  the  terms  of 
the  agreement  of  consolidation  a  certain  series  of  bonds  bearing 
four  per  cent,  mterest  per  annum  are  substituted  for  a  series  of 
bonds  bearing  three  and  a  half  per  cent,  interest  per  annum.  The 
New  York  Central  &  Hudson  River  Railroad  Company  owns 
four  hundred  and  fifty-two  thousand,  eight  hundred  and  ninety- 
two  (452,892)  shares  of  the  capital  stock  of  the  Lake  Shore. 
The  agreement  provides  for  the  cancellation  of  this  stock.  But 
this  stock  is  held  by  the  Guaranty  Trust  Company  of  New  York 
as  collateral  security  for  the  payment  of  bonds  issued  by  the 
owner  of  the  stock  to  the  amount  of  ninety  million,  five  hundred 
seventy-eight  thousand  and  four  hundred  dollars,  ($90,578,400), 
whkrh  bonds  bear  interest  at  the  rate  of  three  and  one-half  per 
cent,  per  annum  and  have  not  matured.  It  is  one  of  the  pro- 
visk>ns  of  these  bonds  that  the  Lake  Shore  shall  not  be  sold, 
transferred  or  meiged  without  the  approval  of  the  holders  of 
seventy*five  per  cent  in  amount  of  these  bonds.  A  mor^fage  was 
executed  by  the  Lake  Shore  upon  its  property  and  franchises  to 
secure  tfie  payment  of  these  bonds.  The  agreement  of  merger 
provides  for  the  refunding  of  these  bonds  by  the  issue  in  lieu 
thereof  of  bonds  to  the  same  amount  bearing  four  per  cent, 
interest  and  to  run  for  eighty  years.  The  bondholders  at  least  to 
the  required  number  have  given  their  assent  to  the  proposed 
merger.  It  may  fairly  be  presumed  diat  the  increase  of  the  in- 
terest was  the  inducement  which  brought  about  the  assent.  It  is 
contended  by  the  objecting  stockholders  that  this  constitutes  an 
unlawful  increase  o£  the  debt  of  the  corporation.  The  mcrease 
in  tbt  annual  outfay  for  interest  would  be  four  hundred  fifty- 
two  thousand  and  eight  hundred  ninety-two  dollars,  ($452,892). 
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The  evidence*  however,  was  to  the  effect  that  there  would  be  an 
annual  ssmag  in  expense  brought  about  by  the  consolidations  of 
at  least  five  hundred  thousand  dollars,  ($500,000)  per  annum, 
and  this  evidence  was  uncontradicted.  If  it  be  correct  there 
would  be  on  the  whole  a  considerable  saving  in  outlay  and  a  re- 
sulting benefit  to  the  stockholders.  If  the  question  be  rqiarded 
therefore  from  the  pcMnt  of  view  of  the  annual  expenditures  of 
the  corporation  the  contention  fails  upon  the  ascertained  facts. 
If  we  have  rqfard  to  the  principal  of  the  debt,  this  principal  re- 
mains the  same ;  and  we,  as  at  present  advised,  know  of  no  case 
or  decision  of  a  tribunal  which  in  determining  the  amount  of  in- 
debtedness which  may  be  incurred  by  a  corporation  has  held 
that  At  amount  may  be  increased  by  consideration  of  the  rate  of 
interest 

The  finding  of  the  Public  Service  Commission  of  New  Yoric 
and  the  rqxMrt  of  the  Interstate  Commerce  Commission  upon 
phases  of  the  present  controversy  would  appear  to  be  authorities 
to  the  contrary. 

Counsel  for  the  contestant  with  great  zeal  and  ability  present- 
ed many  other  questums  concerning  the  various  steps  of  this 
proceeding  which  in  their  judgment  rendered  them  invalid.  The 
Commission  has  examined  them  all  and  has  gvien  its  views  upon 
those  which  it  regards  as  having  serious  importance.  After  a 
careful  hearing  and  consideration  of  the  case,  and  having  due 
rqiard  to  the  unusually  large  interests  involved,  it  has  reached 
the  conclusion  that  the  consolidation  and  merger  ought  to  be  ap- 
proved and  diat  a  Certificate  of  Public  Convenience  will  be  is- 
sued. 

This  certificate  will,  however,  evidence  the  Commission's  ap- 
proval only  of  the  consolidation  or  merger  and  the  CommissixHi 
exjpresses  no  opinion  as  to  the  effect  of  the  ownership  by  the  Con- 
.  sdHdated  company  of  the  majority  of  the  stock  of  the  New 
York,  Chicago;  and  St.  Louis  Railroad  Company. 

This  matter  being  before  the  Commission  on  petition  and  pro- 
test on  file,  «id  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  die  matters  and  thif^  involved 
having  been  had,  die  Commission  having  on  the  date  hereof  made 
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and  filed  of  record  its  rqiort  conteiniqg  its  findings  of  fact  and 
condosioQS  thereon,  which  rqxMrt  is  hereby  referred  to  and  made 
a  part  hereof. 

Now,  to-wit,  December  8,  1914,  it  is  ordered  that  a  certificate 
of  pttbUc  convenience  issue,  and  in  accordance  with  the  said  re- 
port disproving  the  consolidation  and  merger  as  set  forth  in  the 
petition  and  pqwrs  on  file. 

Fkank  M.  Wauack,  Acting  Chairmam. 


CiTlZSNS'    EutCTtIC    IXXUMINATING    COMPANY    V.    CONSUICSES' 

EuscTRic  Company  or  the  Bobough  of  Exerea. 

Crossing  of  facUities^-Cansiruction  of  crossis^  other  than  those 

approved. 

Where  a  oomiMuiy,  after  secnring  a  Certificate  of  Public  ConTenience 
evidendng  the  approval  of  the  Comoiitticn  of  the  construction  of  cer* 
tain  crossing!  of  its  wires  over  those  of  another  coaqmi/,  proceeds  to 
construct  crossings  other  than  those  mentioned  in  the  certificate*  the  Coa- 
mission  must  take  cogmzance  of  the  fact  as  a  practice  contrary  to  law. 
However,  if  the  additional  crossings  are  in  fact  constructed  in  a  manner 
proper  for  the  safety  and  convenience  of  the  pnbUc,  the  Commission  will 
not  order  their  removal 

Report  and  Order  of  the  Commission. 

Stthmitted  January  19, 1915.  Decided  January  ai,  1915 

IV.  L.  Pace,  for  petitioner,  Consumers'  Electric  Co. 

Ralph  J.  Baker,  for  protestant,  Citizens'  Eke.  Dl.  Ca 
The  Commission  : 

The  Gtizens'  Electric  Illuminatmg  Company,  on  January  19, 
I9I5»  filed  with  the  Commission  a  protest  and  comi^int  against 
certain  crossings  of  the  facilities  of  the  Consumers'  Electric 
Company  of  the  Borough  of  Exeter  over  the  facilities  of  tfie  00m* 
plainant  m  the  Borough  of  Exeter  and  West  Pittston,  and  a  hear- 
ing was  held  on  this  complaint  at  which  both  companies  were  rep- 
resented and  mtroduced  testimony; 

From  the  testimony  it  appears  that  the  Consumers  Company 
has  in  process  of  construction  in  the  two  boroughs  mentioned 
lines  for  the  transmission  <tf  electricity  to  be  used  in  Kgfating  the 


Digitized  by  CjOOQ  IC 


WS  CORPORATION  REPORTER.  ^ 

streets  of  the  Bofoogh  of  Exeter  and  diat  the  said  Company,  by 
a  notice  filed  in  aooordanoe  with  the  rules  of  this  Commission 
[General  Order  Na  ii»  a  P.  C.  R.  loa]  was  proceeding  to  con- 
struct the  aforesaid  lines.  The  Citizens  Company  protested 
against  the  qiproval  of  the  crossings  mentioned  in  the  aforesaid 
notice  and  a  hearing  was  had  on  that  matter,  on  January  7,  19151 
and  an  investigation  of  the  existing  and  proposed  facilities  of  the 
Consumers  Company  was  made  at  the  direction  of  the  Commis* 
sion.  After  this  hearing  and  inyest%ation,  the  Commission  is* 
sued  its  certificate  of  public  convenience,  approvisq;  the  crossiogs 
mentioned  in  the  notice  filed  in  accordance  with  the  rules  of  the 
Commission.  The  present  complaint  alleges  that  the  Consumers 
Company  is  constructing  and  has  constructed  crossiogs  in  the 
boroughs  mentioned  which  are  not  covered  by  the  notice  or  by 
the  certificate  of  the  Commission. 

The  Commission  has  caused  an  investigation  to  be  made  of  the 
lines  of  the  Consumers  Company  already  oonstruded  and  under 
process  of  construction  in  Ae  two  boroughs  widi  a  view  to  ascer- 
taining the  methods  of  construction,  the  particular  points  of  cross* 
ing  over  the  facilities  of  other  public  service  companies  and  the 
manner  in  which  said  crossings  should  be  constructed  in  order 
to  provide  for  the  safety  of  the  public  and  the  facilities  of  other 
public  service  companies.  This  investigation  and  the  testimony 
produced  at  the  hearing  on  this  protest  show  that  the  Consumers 
Company  is  constructing  or  has  already  constructed  certain  cross- 
iogs which  were  not  provided  for  in  the  certificate  of  public  con- 
venience issued  on  January  8,  1915,  «id  hence  their  construction 
was  proceeded  with  contrary  to  the  provisions  of  the  Public  Serv- 
ice Company  Act,  requiriog  approval  of  the  character  of  the  cross- 
ing in  advance  of  actual  constructicMi.  Of  this  we  must  take 
cognizance  as  a  practice  contrary  to  law,  but  under  the  facts  in 
the  present  case  it  woidd,  in  our  judgment,  not  warrant  thdr  re- 
moval as  prayed  for  by  die  protestant  company,  because  in  point 
of  fact  all  of  said  crossings  as  actually  constructed  are  pn^r 
for  the  safety  and  convenience  of  the  puUic,  and  the  convenience, 
service  and  safety  of  the  public  will  not  be  benefitted  by  their  re- 
moval. In  most  instances  the  series  of  crossings  involved  in  the 
construction  of  the  lines  are  shown  on  the  plan  made  on  exhibit 
at  the  bearing,  and  in  every  instance,  including  the  crossings  not 
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covered  by  the  said  certificate  issued  January  8,  1915,  have  been 
examined  by  the  engineer  of  the  Public  Service  Commission  and 
approved  by  him,  subject  to  the  conditions  contained  in  the  afore- 
said certificate.  This  is  true  of  both  the  crossings  of  the  main 
transmission  lines  of  the  protestant  and  of  the  service  Inies. 

The  Commission,  now,  January  21,  1915,  after  investigation 
and  hearing,  finds  and  certifies  that  the  way  and  manner  of  each 
and  every  crossing  involved  in  the  construction  of  the  lines  of  the 
Consumers'  Electric  Company  of  the  Bofougfa  of  Exeter,  in  the 
Borough  of  Exeter  and  the  Borough  of  West  Pittston,  which 
lines  are  indicated  upon  the  plan  filed  by  the  said  Consumers 
Company  with  the  Commission,  including  the  particular  points  of 
crossing  of  all  the  facilities  of  the  Citizens'  Electric  Illuminating 
Company,  are  proper  for  the  service,  accommodation,  conven- 
ience and  safety  of  the  public  and  the  same  are  herd>y  approved 
as  constructed  or  {danned  in  accordance  with  the  conditions  and 
r^ulations  set  forth  in  the  certificate  of  public  convenience  issued 
January  8, 1915,  and  subject  to  all  and  every  the  conditions  there- 
in set  forth. 

In  testimony  whereof,  the  Public  Service  Coounission  of  the 
Commonwealth  of  Pennsylvania  has  caused  this  finding,  determi- 
nation and  certificate  to  be  signed  by  its  acting  chairman  and  duly 
attested  by  its  secretary  the  day  and  year  last  above  mentioned. 

The  Public  Service  Commission  of  the  Commcmwealdi  of  Penn- 
sylvania. 

(Signed)  Saicuei<  W.  Penkypacrisk,  ChairfnaH. 


AOMINISntATlVB  RuijNG,  No.  6. 

In  the  matter  of  discounts  for  prompt  payment  and  penalties  for 
delayed  payment  of  bills. 

Article  3,  Section  i,  sub-section  (c>  of  the  Public  Service  Com- 
pany Law,  which  went  into  full  force  and  effect  January  t,  1914, 
provides,  that  any  public  service  company 

''may  require  the  payment  of  charges  in  advance,  the 
making  of  reasonable  minimum  payments  and  deposits 
to  secure  future  payments  of  such  chaiges ;  or  it  may 
allow  discounts  tor  prompt  payments  of  the  same,  or 
impose  penalties  for  failure  to  pay  promptly;  Provided, 
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That,  such  advaace  chaiigcsy  mtBiitnim  payments,  de- 
posits, discounts,  or  penalties  are  reasonable  and  apply 
equally  and  without  discrimination  or  preference  to  all 
shippers,  consumers,  and  patrons,  under  like  conditions 
and  under  similar  circumstances,"  and 
Article  2,  Section  i,  sut>*section  (d),  of  said  act  of  assembly, 
further  provides  that 

"Every  public  service  company  shall  also  file  with  and 
as  a  part  of  such  tariffs  and  schedules  and  post,  as  di- 
rected, all  rules  and  regulations  that  in  any  manner  af- 
fect the  said  prices,  charges,  rates,  fares,  tolls,  or  other 
compensation/' 
Under  the  above  provisions  of  the  law,  all  public  service  com- 
panies imposii^  penalties  for  failure  to  pay  bills  promptly,  or  al- 
lowing discounts  for  prompt  payment  of  bills,  must  provide  in 
their  posted  and  filed  tariffs  or  in  their  rules  and  rqfulataoos 
which  are  part  of  said  tariffs  a  rule  deariy  stating  the  said  pur- 
pose for  which,  and  the  exact  circumstances  and  conditions  under 
which,  penalties  are  imposed  and  discounts  allowed,  and  in  the 
case  of  altowance  of  discounts,  stating  also,  in  clear  and  unam- 
biguous terms,  whether  or  not  payments  mailed,  as  evidenced  by 
the  United  States  post  office  mark,  on  or  previous  to  the  last  day 
of  the  discount  period,  will  be  deemed  by  the  company  to  be  a 
pqrment  of  the  l^  within  such  discount  period. 

No  opinion  is  here  expressed  with  respect  to  the  propriety  of 
the  continuance  or  adoption  of  a  rule  providing  for  the  mailing  of 
payment  on  the  last  day  of  the  discount  period,  but  this  ruling;  is 
issued  merely  for  the  purpose  of  requiring  that  such  practices  as 
are  in  vogue,  or  as  may  be  adopted,  shall  be  clearly  set  forth  in 
the  tariff  and  applied  equally  and  without  discrimination  or  pref- 
erence to  all  shippers,  consumers,  and  patrons,  under  like  condi- 
ticMis  and  under  similar  circumstances,  as  provided  by  the  afore- 
said act  of  assembly. 

It  is  hereby  ordered,  That  all  public  service  companies  shall 
comply  with  the  above  ruling  by  supplement  to  or  re^issues  of 
existing  tariffs,  on  or  before  March  i,  191 5,  on  five  days  previou:» 
notice  to  this  Commission  and  the  public,  posted  and  filed  as  re- 
quired by  law. 
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The  Public  Service  Cominission  of  the  Commonwealth  of 
Pemisylvania. 

A.  B.  MnxAi,  Secretary. 


Petition  of  the  Cornwall  &  Lebanon  Railioad  Co. 

Approval  of  grade  crossing— Accommodation  of  the  public— 
Burden  of  producing  evidence. 

The  petitioner  asked  the  approval  of  the  Cominission  for  the  construc- 
tion of  a  siding  at  grade  across  Willow  street  in  the  city  of  Lebanon. 
The  city  protested  The  preponderance  of  the  evidence  was  to  the  effect 
that  there  is  no  public  necessity  for  the  crossing,  the  only  benefit  to  be  de- 
rived being  a  more  economical  means  of  delivering  coal  to  the  Lebanon 
Steam  Ca 

Held:  The  Commission  would  not  be  justified  in  approving  a  grade 
crossing  over  one  of  the  most  extensively  travelled  streets  of  a  city,  in 
the  face  of  lack  of  consent  hy  said  city  and  protest  made^  unless  the  evi- 
dence produced  at  the  hearing  was  certain  and  convincing  that  the  w^ 
proval  is  necessary  for  the  service,  accommodation  and  convenience  of  the 
public 

Application  Docket  No.  361. 

Report  and  Order  of  the  Coaimission. 

Submitted  December  7,  1914.  Decided  January  8,  1915 

B.  B.  McCurdy,  for  Cornwall  &  Lebanon  Railroad  Company. 

C.  H.  KUlinger  and  S.  P.  Light,  for  Lebanon  Steam  Co. 
Walter  C.  Graeff,  city  solicitor,  for  city  of  Lebanon. 
Howard  C.  Sherk,  for  property  owners. 

Commissioner  Wallace: 

This  is  an  application  by  the  Cornwall  and  Ldianon  Railroad 
Company  for  the  approval  of  the  constructkm  of  a  siding  at  grade 
across.  Willow  Street  in  the  city  of  Ldnnon,  at  a  point  140  feet 
west  of  the  western  boundary  of  North  Seventh  street  in  said 
city.  The  purpose  of  this  sidiQg  is  to  furnish  additionid  f adltties 
to  the  Lebanon  Steam  Company  (a  public  service  company)  for 
the  delivery  of  coal  at  its  plant.    A  protest  against  the  granting 
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of  a  certificate  of  pablsc  convenienoe  evidenctng  the  Comiiiis- 
sion's  approval  of  this  gnuk  crossing  was  filed  by  tbe  city  of 
Lebanon. 

Section  i8,  Article  V,  of  the  Public  Service  Company  Law, 
provides  that  the  iqiproval  of  the  Commission  of  any  application 
for  the  construction  of  a  crossing  at  grade,  or  above  or  below 
grade,  shall  only  be  given  when  the  Commission  shall  find  or  de- 
termine that  the  granting  or  approval  of  such  application  is  nec- 
essary or  proper  {or  the  service,  accommodation,  convenience  or 
safety  of  the  public.  The  applicant  in  this  case,  in  the  evidence 
produced  at  the  hearing,  has  f  afled  to  show  that  this  crossing 
would  be  for  the  service,  accommodation  or  convenience  of  the 
puUic 

The  Cornwall  and  Lebanon  Railroad  Company,  after  repeated 
efforts  and  most  liberal  offers,  was  unable  to  obtain  the  consent 
of  the  city  of  Lebanon  to  this  crossing.  It  is  true  that  the  Com- 
mission has  exclusive  jurisdiction  in  the  matter  of  the  construc- 
tion, alteration,  relocation  or  abolition  of  crossings  at  grade, 
above  or  bdow  grade.  But  the  Commbsion  would  not  be  justi- 
fied in  q>proving  a  grade  crossing  over  one  of  the  most  extensive- 
ly travelled  streets  of  a  dty  in  face  of  lack  of  consent  hy  said 
city  and  protest  made  to  the  granting  thereof,  unless  the  evidence 
produced  at  the  hearing  was  certain  and  convincmg  that  the  serv- 
ice, accommodation  and  convenience  of  the  public  would  be  at- 
tained. In  this  procedure  the  preponderance  of  the  evidence  is 
to  the  effect  that  there  is  no  public  necessity  for  the  crossing  in 
question,  the  only  benefit  to  be  derived  being  a  more  economical 
way  of  handling  coal  by  the  Lebanon  Steam  Company. 

Therefore,  it  is  the  opinion  of  the  Commission  that  the  petition 
in  this  case  should  be  dismissed  and  the  approval  of  the  grade 
crossing  in  question  denied,  and  an  order  will  be  so  entered. 

Oamsa. 

This  case  being  at  issue  upon  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
rtoord  a  report  containing  its  findings  of  fact  and  amdusioiif 
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Now,  toKwk,  Jai-my  a  i9i>  *  »  *??^\ZS^J^ 

fefnsed. 

FkAXK  M.  Wauuux  Actmg  < 


Thb  Comhxcd  0>MMirrEE  or  the  UsmfiD  Bcaxraa  Mkk's 

^mr  rvfara  m  fat^^g^  frafc—CUusi- 
£cmiiom  of  cawummiaium  tickets. 

act  talk  iB  »«*o«^  •»*•* 


:  yidib  a  lofwcriafte  of  1 
of  diet 
prcsKd  dtt  opinmi  tkift  dtt 

_i  of  dtt  sdbwU  of  L      

tV  f*P~*i>«s.^  ^■^— ;->,t  tke  proposed  tariffs  and  »adc  an  order  pre- 

I  of  t^k^^  and  ntcs  tfierefor. 
HM:   l.Tlie 
The  CoaMiisaoa  cmmA  rn^rl  Ae  loadi  to  opcnte  this  bnmch  of 

atalott«odreooi9bTn»cfea9eaifRi^nrt«^  Tbe  roads 
are  cntided  to  earn  a  fair  profit  oa  efcry  bnndi  of  dieir  bw^iarWi  subject 
to  tltt  linntatiQa  tiiat  their  corporate  dntics  vast  be  peHonned  eren  though 
ats  lots. 

a.  The  fiv«  dassea  of  tkloets  foBoviiv  aie  aecesary  for  die 
*^^^^^  of  t^'^^^T^n^  pasonttcrsi 

(a)  A  4f^-*np  sdioo|»  a  6o-«r]p  waooAfy.  and  a  i8D-trip  «mtcr^ 
matatioatidcet; 

(b)  A  lOO-trip  indiTidBia  ticket  cood  for  a  period  of  at  least  sax  OKMiths; 

(c)  A  lO-trip  tidcct  good  for  bearer  and  those  accompanytng  the  bearer 
iBd  Yalid  for  three  or  saoce  noate; 

(d)  A  i»ooo-inile  ticket  anble  cither  for  hxal  or  1qi«  distaace  trips; 


(e)  The  ordinary  single-trip  and  round-trip  tickets. 

3.  The  same  classes  of  tkkcts  for  snbiuban  traffic  shoold  be  sold  on  all 
wbwhaa  lines  and  no  arbitrary  discrimnatkm  made  between  stations  on 
the  tame  or  differoit  lanes. 
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COHPI«AINT  DOCKW  No.  315. 

Rq)ort  of  the  Commission. 
Submitted  November  30, 1914.  Decided  December  12, 1914. 

Francis  Chapman,  Ward  W.  Pierson,  Harold  S.  Shertz,  Mat- 
thew Randall,  Bdwin  M.  Abbott,  Edward  B.  Martin,  Louis  J. 
Palmer,  IVilUam  Coofer,  /.  Paul  MacBlree,  /.  5*.  Freeman, 
Charles  A.  Moore,  Geo.  M.  Henry,  A.  B.  Roney,  and  Julius  C 
Haas,  for  complainants. 

Henry  Wolf  Bikle,  Wittiam  I.  Shaffer,  WiUiam  L.  Kinter,  Wil- 
liam B.  Linn,  and  Richard  W.  Barratt,  for  respondents. 
CoMMissiONEK  Johnson  : 

This  case  involves  the  reasonableness  of  changes  in  passenger 
fares  contained  in  tariffs  filed  and  posted  by  the  defendant  car- 
riers about  November  14,  1914,  to  become  effective,  in  most  in- 
stances, December  15, 1914.  The  complaints  against  the  proposed 
changes  in  fares  were  heard  at  an  informal  hearing  on  the  27th 
of  November,  and  at  formal  hearings  on  the  loth  and  nth  of 
December.  The  finding  and  order  of  the  Commission  were 
reached  and  issued  Decend>er  12,  1914,  [see  ^te,  p.  262]  as 
promptly  as  possible  after  the  formal  hearing,  for  the  purpose  of 
enabling  the  order  of  the  Craunission  to  become  effective  not 
later  than  the  15th  of  December,  upon  which  date  most  of  the  in- 
creased fares  filed  by  the  carriers  in  November  would  otherwise 
have  become  effective.  The  issuance  of  the  order  thus  promptly 
made  necessary  the  formulation,  at  a  later  date,  of  the  reasons 
that  led  the  Commission  to  the  conclusion  set  forth  in  its  finding. 
The  facts  that  determined  the  finding  of  the  Commissicm  are  now 
stated  in  this  opinion. 

The  principal  dianges  in  passenger  fares  aimounced  in,  the 
tariffs  issued  by  the  defendant  carriers  November  14,  to  become 
effective  December  15,  1914,  (for  the  Baltimore  and  Ohio  Rail- 
road Company,  December  19,)  were  as  follows: 

The  withdrawal  from  sale  of  the  loo-trip  individual  ticket, 
valid  for  one  year,  which  the  Pennsylvania  Railroad'  Company, 
the  Philadelphia,  Baltimore  and  Washington  Railroad  Company, 
the  Philadelphia  and  Reading  Railway  Company,  and  the  Bal- 
timore and  Ohio  Railroad  Company  had  sold  within  the  Phila- 
delphia suburban  district~but  not  elsewhere  within  the  State^ 
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at  low  rates  of  fare  ranging  roughly  from  ij4  cents  per  mile  for 
short  distances  to  less  than  9-10  of  a  cent  per  mile  for  the  dis- 
tance between  Philadelphia  and  points  in  the  outer  portions  of 
the  zone  to  which  suburban  fares  were  applied. 

The  Philadelphia  and  Reading  Railway  Company  withdrew 
from  sale  a  26-trip  annual  ticket,  good  for  bearer,  which  it  had 
sdd  to  a  limited  number  of  suburban  stations;  and  a  SO-trip  in- 
dividual ticket,  good  for  one  year,  which  it  sold  to  the  majority 
of  the  staticMis  in  the  Philadelphia  suburban  district  The  Phila- 
delphia and  Reading  Railway  Company  had  sold  lOO-trip  tickets 
to  the  Philadelphia  suburban  stations  to  which  the  so-trip  tickets 
were  not  sold,  the  rate  per  mile  for  both  tickets  being  about  the 
same  and  also  similar  to  the  chaiges  made  by  the  Pennsylvania 
Railroad  Company  for  loo-trip  tickets.  The  Pennsylvania  Rafl- 
road  Company  withdrew  from  sale  a  50-trip  yeariy  firm  and  fam- 
ily ticket  that  had  been  sold  on  the  basis  of  2  cents  per  mile. 

There  was  to  be  an  increase,  with  minor  excq»tbns,  of  25  cents 
in  the  charge  for  60-trip  monthly  commutation  tickets,  and  of  ao 
cents  in  the  price  of  46-trip  monthly  school  tickets.  The  cost  of 
the  i8o-trip  quarterly  commutation  ticket  was  nuide  three  times 
the  charge  for  a  60-trip  monthly  ticket.  The  monthly  and  quar- 
teriy  tickets  were  to  continue  to  be  sold  as  previously,  for  periods 
respectively  of  one  and  three  calendar  montfis. 

The  sale  of  lo-trip  strip  tickets  was  discontinued  and  in  lieu 
thereof,  a  lo-ride  card  ticket,  good  for  bearer  and  those  accom- 
panying the  bearer,  was  to  be  sold  at  10  per  cent  less  than  the 
charge  for  ten  sii^e  trip  tickets, — or  at  the  average  rate  of  2}i 
cents  per  mile. 

The  rate  for  round-trip  tkkets  Aroughout  Ae  State  was  some- 
what raised  by  making  the  charge  for  a  round-trip  ticket  double 
the  cost  of  a  single  trip  ticket  which  is  generally  sold  upon  the 
basis  of  2>4  cents  per  mile.  No  change  was  made  in  the  suburban 
local  one-way  fares. 

Workmen's  strip  tickets  sold  at  a  few  Philadelphia  suburban 
points  were  withdrawn  from  sale. 

Complaints  against  the  announced  changes  in  fares  were  re- 
ceived from  several  organizations  and  individuals.  The  com- 
plaints, with  few  excepticMis,  were  directed  against  the  changes 
in  the  tickets  and  fares  applying  in  the  Philaddphia  suburban  dss- 
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trict,  and  at  the  bcariofi,  the  testimoiiy  tntrodtsced  by  the  de- 
fendants was  presented  to  ptove,  and  the  aipiments  of  the  com- 
plainants were  advanced  to  disprove^  the  necessity  and  justifica- 
tion of  the  proposed  chanfes  in  the  fares  charged  between  Phiht- 
delphia  and  soborban  stations*  With  the  exotf&m  of  the  discon- 
tinuance of  the  sale  of  round-trip  excursion  tickets  at  reduced 
fares,  the  questions  at  issue  and  the  opinion  in  this  case  are  con- 
cerned only  with  the  chanfes  that  were  proposed  to  be  made  in 
tickets  and  fares  applying  to  subuiban  traflk. 

The  complaints  and  petitions  received  by  Ae  Commission  were 
promptly  and  carefully  examined,  and  Ae  Commission  began  an 
investigation  upon  its  own  motion  by  appointing  a  preliminary 
public  hearing  for  November  aTth  in  Philadelphia.  At  that  hear- 
ing all  cmnplainants  were  heard  who  desired  to  present  their  case 
to  the  Commission  informally,  and  at  this  hearing  some  thirty 
complainants,  some  speaking  as  representing  organizations,  others 
speaking  as  individual  protestants,  stated  their  objections  to  the 
chaqges  proposed  in  the  Philaddphia  suburl>an  fares.  The  state- 
ments made  to  the  Commission  at  tfiis  preliminary  hearing  indi- 
cated dearly  the  effect  which  the  proposed  fares  would  have  upon 
the  charges  payable  by  purchasers  of  commutation  and  other  sub- 
urban tickets  in  the  Iliiladelphia  district.  This  being  an  informal 
hearing,  Ae  carriers  did  not  present  testimony  in  support  of  the 
proposed  changes  in  fares. 

The  importance  of  this  case  to  the  public  caused  the  Commis- 
sion to  desire  to  reach  a  determination  of  the  question  at  issue 
before  December  15,  1914— the  date  upon  which  the  proposed 
increase  in  most  of  the  fares  was  to  become  effective.  Because 
of  some  uncertainty  as  to  whether  or  not  the  Act  of  July  a6, 1913, 
granted  power  to  the  Commission  to  suspend  proposed  rates,  it 
was  thought  important  by  the  Commission  to  investigate  and  de- 
termine the  reasonableness  or  unreasonaUeness  of  the  proposed 
increased  fares  and  to  reach  a  decision  a  few  days  before  the  15th 
of  December.  It  was  hoped  that  the  carriers  would  voluntarily 
give  the  Commission  more  time  for  the  investigation  and  deter- 
mination  of  the  question.  Before  the  hearing  of  November  aTth, 
the  counsd  of  the  Commissk>n  appealed  to  the  counsd  for  the 
Pennsylvania  Railroad  Company  to  have  the  carriers  voluntarily 
postpone  the  proposed  changes  in  fares  Id  a  date  sufficiently  Uter 
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than  December  15th  to  enable  the  Commission  to  have  ample  time 
to  hear  and  determine  the  case  The  oonnsd  for  this  defendant 
pleaded  lack  of  authority  to  have  the  effective  date  of  the  pro- 
posed chaiige  postponed,  but  stated  that  the  ofikial  in  chatye  of 
the  traffic  department  of  the  company  had  such  authority.  Sub- 
sequent to  the  hearing  of  November  27th,  i.  e,  on  November  30th, 
that  official  was  requested  by  Commissioner  Johnson  to  postpone 
the  date  of  the  proposed  increase  in  fares,  but  he  refused  assent. 

On  the  first  of  December,  at  the  opening  of  the  session  of  the 
first  meeting  of  the  Commission  after  the  preliminary  hearing  on 
the  27th  of  November,  the  Commission  decided  to  hold  a  formal 
hearing  in  Philadelphia  <mi  the  loth  of  December.  At  this  hear- 
ing, which  continued  tfaroufi^  the  loth  and  nth  of  December,  tes- 
timony was  presented  by  the  carriers  intended  to  show  the  neces- 
sity for  increased  revenues  and  to  prove  that  their  passenger  fares 
had  not  been  adequately  remunerative  during  recent  years.  The 
petitioners  in  rebuttal  called  only  one  witness,  a  real  estate  opera- 
tor, who  testified  that  the  prq>osed  increase  in  fares  would  retard 
the  development  of  the  suburbs  in  which  he  and  others  were  in- 
terested. The  petitioners  relied  upon  cross  examination  and  upon 
aigument  of  counsd  to  present  their  side  of  the  case. 

The  issues  raised  in  this  proceeding  require  the  determination 
of  three  questions : 

Are  the  defendant  carriers  entitled  to  an  increase  in  passenger 
revenues? 

What  is  a  reasonable  schedule  of  suburban  passenger  fares  in 
Pennsylvania,  and  in  the  Philadelphia  suburban  district,  in  par- 
ticular? 

In  what  particulars,  if  any,  were  the  tariffs  which  the  defend- 
ant carriers  filed  and  posted  November  14,  1914,  to  become  ef- 
fective December  15,  1914  (for  the  Baltimore  and  Ohio  Railroad 
Company,  December  19,  I9i4)»  unreasonable? 

In  support  of  the  necessity  for  increased  revenues  in  general 
and  for  larger  passenger  earnings  in  particular,  the  counsel  for 
the  Pennsylvania  Railroad  Conq>any  and  for  its  subsidiaries,  the 
Phfladdphia,  Baltimore  and  Washington  Railroad  Company  and 
the  Northern  Central  Railroad  Company,  presented  detailed  tables 
settiiy  forth  the  financial  history  of  the  companies  for  die  fifteen 
years  ending  June  30,  1914-    The  ^res  for  all  three  companies 
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show  a  marked  increase  in  the  ratio  of  operzting  expenses  to 
operating  income,  and  an  equally  marked  decrease  in  the  annual 
percentage  of  return  upon  investment  in  the  property.  Although 
there  had  been  a  growth  in  freight  and  pai&senger  traflk,  there 
had  been  more  than  a  pn^rtionate  rise  in  operating  expenses 
and  taxes.  In  the  fiscal  year,  1900,  the  Pennsylvania  Railroad 
Company  paid  out  69.59  per  cent  of  its  operating  revenue  for 
operating  expenses  and  taxes;  in  1914,  80.66  per  cent,  of  the 
operating  revenue  was  required  for  operating  expenses  and  taxes. 
During  the  five  years  from  1905  to  1909,  inclusive,  the  Pennsyl- 
'  vania  Railroad  Company  secured  an  average  return  of  7.57  per 
cent  upon  its  property  investment;  duriog  the  five  years  ending 
with  June  30,  1914,  the  average  return  was  5.83  per  cent ;  and, 
during  the  year  ending  June  30,  1914,  it  was  4.83  per  cent  The 
showing  for  the  Philadelphia,  Baltimore  and  Washington  Rail- 
road and  for  the  Northern  Central  Railroad  were  less  favorable 
than  for  the  Pennsylvania  Railroad  Company. 

The  counsel,  for  the  Philadelphia  and  Reading  Railway  Com- 
pany introduced  into  the  record  a  statement  of  the  revenues  and 
expenses  of  that  company  only  for  the  years  1907  and  1914.  This 
statement  shows  that  the  company's  gross  operating  revenue  in- 
creased less  rapidly  during  the  seven  years  than  did  its  expenses 
for  operation,  taxes  and  rentals  for  equipment, — ^the  net  operat- 
ing income  being  $1,831,862  less  in  1914  than  in  1907.  Although 
general  tendencies  are  not  necessarily  revealed  by  comparing  two 
selected  years,  and  although  the  year  1907  was  a  prosperous  one 
for  most  railroads,  the  actual  large  dedine  in  net  income  shown 
by  comparing  1914  with  1907  is  a  significant  fact 

The  Baltimore  and  Ohio  Railroad  Company,  presumably  be- 
cause it  has  but  a  small  volume  of  passenger  traffic  in  the  Phila. 
delphia  suburban  district,  did  not  present  testimony  as  to  its  reve- 
nues and  expenses. 

For  the  purpose  of  determining  the  question  at  issue,  it  is  es- 
pecially important  to  know  whether  the  net  returns  from  the  pas- 
senger business  have,  during  recent  years,  been  increasingly  or 
decreasingly  profitable  to  the  defendants.  This  is  not  easy  to  de- 
termine with  exactness,  because  of  the  difficulty  of  apportioning 
expenses  between  the  freight  and  passenger  services ;  but  the  ex- 
hibits put  into  the  record  by  the  respondents  indicate  that  the  net 
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returns  from  the  passenger  traffic  have  declined  much  more  rap- 
idly than  have  the  n^  returns  from  the  freight  services.    The 
figures  presented  for  the  Pennsylvania  Railroad  Company  (Ex- 
hibit No.  13)  are  to  the  effect  that  the  ratio  of  expenses  to  revenue 
for  the  freight  service  was  71.75  per  cent,  in  1908  and  73.39  per 
cent,  in  1913 ;  while,  in  the  passenger  service,  the  ratio  of  expenses 
to  revenue  was  79.03  per  cent,  in  1908,  and  92.54  per  cent  in  1913. 
An  exhibit  presented  by  the  Philadelphia  and  Reading  Railway 
Company  (P.  &  R.  Exh.  No.  2)  shows  that  the  gross  passenger 
revenues  of  that  company  were  less  in  the  fiscal  year  1914  than 
in  1910  or  in  1913.    The  expenses  for  the  passenger  services  are 
not  separately  stated,  but  as  the  gross  expenses  for  the  freight 
and  passenger  services  combined  have  largely  increased  during  re- 
cent years,  it  may  be  assumed  that  the  expenses  of  the  passenger 
service  have  risen.    The  Philadelphia  and  Reading  Railway  reve- 
nues from  its  suburban  traffic  within  the  district  between  the 
Philaddphi?  Terminal  and  Norristown,  Chestnut  Hill,  Lansdale, 
Doylestown,  Noble^  Fox  Chase,  Bustleton  and  Frankford,  are 
stated  (P.  &  R.  Rwy.  Exh.  No.  3)  to  have  been  $1,368,727,  during 
the  year  ending  June  30, 1907,  and  $1,260,566.77  during  the  year 
ending  June  30,  1914, — the  suburban  passenger  receipts  being 
$108,160.23  less  in  1914  than  in  1907. 

It  is  a  matter  of  common  knowledge  that  the  construction  of 
enlarged  passenger  stations  and  terminals,  the  introduction  of 
steel  equipment,  the  elevation  of  tracks,  the  rise  in  wages,  and  the 
requirements  of  legislation  have,  during  recent  years,  added  largely 
to  the  expenses  of  the  passenger  service.  Many  of  these  added 
expenses  have  been  incurred  in  improving  the  passenger  service 
which  is  notably  better  to-day  than  it  was  a  decade  ago.  The  de- 
tailed statistical  statements  contained  in  the  record  of  this  case 
are  in  harmony  with  well-known  facts  as  to  the  increase  in  the 
operating  and  other  expenses  of  the  railway  service. 

The  evidence  presented  by  the  respondents  seem  to  justify  an 
effort  upon  their  part  to  obtain  a  reasonable  increase  in  revenues 
from  their  services  as  a  whole,  and  also  shows  that  the  passenger 
service  yields  a  lower  rate  of  net  return  than  does  the  freight 
traffic  May  the  respondent  carriers  justly  seek  to  secure  aomt 
additional  revenue  by  increasing  passenger  fares? 
It  was  argued  by  some  of  the  counsel  for  complainants  that,  if 
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the  railroads  are  in  need  of  laiiger  revenues,  the  necessary  ad- 
ditions to  income  shotdd  be  secured  solely  by  raising  freiglit  rates; 
that  a  moderate  advance  in  freight  charges  would  not  be  notice- 
ably burdensome  to  shippers  and  consumers;  while  higher  pas- 
senger fares— especially  fares  payable  by  suburban  residents-^re 
especially  burdensome  and  tend  to  prevent  that  distribution  of 
pqmlation  throughout  the  suburbs  which  is  recognized  to  be  so- 
cially advantageous. 

litis  argument  is  (dausible;  but  it  fails  to  take  into  account  two 
facts,  one  economic  and  the  other  l^;al. 

The  passenger  traffic  in  general,  which  is  now  less  profitable  to 
the  carriers  than  the  freight  service  is,  has,  because  of  the  rise  in 
expenses,  tended  in  recent  years  to  become  decreasii^y  profitable. 
The  testimony  and  exhibits  introduced  in  this  case  present  de- 
tailed evidence  as  to  this  state  of  facts. 

If  it  were  held,  however,  that  the  railroads  might  wisely  be  re- 
quired to  secure  the  net  income  to  which  they  are  equitably  en- 
titled mainly  or  entirely  from  the  freight  traffic  and  to  perform 
their  passenger  services  at  fares  that  yield  revenues  but  slightly, 
if  at  all,  in  excess  of  the  actual  expenses  of  the  service,  it  is  cer- 
tain that  Iqial  obstacles  would  be  encountered  in  the  enforcement 
of  such  a  policy  by  statute  or  Commission  order.  The  Supreme 
Court  of  Pennsylvania  in  its  decision  in  Pennsylvania  Railroad 
Company  v.  Philadelphia  County,  230  Pa.  lOO— the  decision  in 
which  the  two-cent  maximum  fare  act  of  April  5, 1907,  was  hdd 
to  be  unconstitutional — ^hdd  that  the  railroads  could  not  be  re- 
quired to  conduct  their  passenger  services  without  profit,  although 
it  were  shown  that  their  freight  traffic  yielded  a  fair  return  of 
profit  upon  their  entire  business.  The  language  used  by  the  court 
was: 

''Another  objection  to  the  method  pursued  in  Ae  in- 
vestigation of  this  subject  is  that  the  court  (of  Common 
Pleas)  c<Mifined  the  inquiry  to  the  passei^ier  traffic  in- 
stead of  taking  into  consideration  the  entire  traffic  of 
every  kind  as  appellant  claims  should  be  done. 

.  .  .  "True  business  principles  require  that  the  pas- 
senger and  freight  traffic  not  only  may,  but  should  be 
separately  considered.  The  intelligent  business  of  the 
world  is  done  m  that  way.    Every  merchant  and  manu- 
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facturer   examines    and   ascertains     the    unprofitable 
branches  of  his  business  with  a  view  to  reducing  or  cut- 
ting them  off  entirely,  and  there  is  no  reason  why  a  rail- 
road or  other  corporation  should  not  be  permitted  to  do 
the  same  thing  as  long  as  its  substantial  corporate  duties 
under  its  franchise  are  performed.    .   .   .    And  unless 
necessary  for  the  fulfillment  of  their  corporate  duties 
they  should  not  be  required  to  do  any  part  of  their  busi- 
ness in  an  unbusinesslike  way  with  a  resulting  loss.    If 
part  is  unprofitable  it  is  neither  good  business  nor  jus- 
tice to  make  it  more  so  because  the  loss  can  be  offset  by 
profit  on  the  rest.    To  concede  that  principle  would,  as 
the  court  below  indicated,  permit  the  l^slature  to  com- 
pd  the  carriage  of  passengers  practically  for  nothing 
though  the  inexorable  result  would  be  that  freight  must 
pay  inequitable  rates  that  passenger  travel  may  be  cheap. 
The  corporation  is  entitled  to  make  a  fair  profit  on  every 
branch  of  its  business  subject  to  the  limitation  that  its 
corporate  duties  must  be  performed  even  though  at  a 
loss." 
The  difficult  question  to  determine  is  what  schedule  of  fares 
for  commutation  and  other  suburban  passenger  traffic  in  Penn- 
sylvania will  be  just  to  the  travelling  public  and  yield  "a  fair 
profit"  to  the  defendant  carriers.   The  question  specifically  before 
the  Commission  concerns  the  fares  in  tiie  Philadelphia  suburban 
district 

Passengers  travelling  between  a  large  city  and  its  suburbs  in- 
clude several  groups  of  persons  having  fairly  distinct  demands 
for  transportation.  There  is  the  commuter  whose  business  or 
work  requires  him  to  travel  daily  between  his  suburban  home  and 
the  city ;  there  are  the  children  who  live  in  the  suburbs  and  attend 
school  in  the  city;  residents  of  the  suburbs  who  do  not  travel  to 
the  city  daily  but  who  are  required  to  go  into  the  city  more  or 
less  regtilsirly  two  or  three  times  a  week  upon  the  average ;  and 
the  suburban  residents  who  go  to  the  city  irr^fularly,  possibly 
once  a  week  or  less  upon  the  average,  for  business  or  social  pur- 
poses. 

The  daily  commuters'  needs  are  met  by  a  54-trip  or  a  Ocytrip 
monthly  tidcet  and  an  180-trip  quarterly  ticket.    The  school  chil- 
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dren's  requironents  are  met  by  a  46-trip  monthly  ticket  The 
suburban  resident  who  is  required  to  go  to  the  city  rqfulariy  two 
or  three  times  a  wedc  is  well  served  by  a  loo-trip  ticket  valid  for 
a  period  of  six  or  more  months  or  by  a  50-trip  ticket  valid  for 
three  or  more  months.  The  monthly,  school  and  quarterly  com- 
mutatk>n  tickets  and  the  lOO-trip  and  so-trip  tickets  are  issued  to 
serve  the  needs  of  the  individual  purchaser  and  may  rightly  be 
limited  to  use  by  the  individual  buying  the  ticket. 

The  suburban  resident  who  goes  to  the  city  irregularly  and  as 
infrequently  as  once  a  week  on  the  average,  has  a  transportation 
demand  not  greatly  different  from  the  demand  of  the  ordinary 
passenger  traveling  from  one  city  to  another;  but,  inasmuch  as 
the  suburban  resident  who  visits  the  city  irrq^larly  uses  the 
railroad  somewhat  more  frequently  than  do  passengers  traveling  to 
points  beyond  the  suburban  section,  the  railroads  have  very  prop- 
erly sold  ten-trip  tickets  at  a  discount  from  the  regular  one-trip 
fare.  The  ten-trip  ticket  (strip  or  card)  being  good  for  bearer,  can 
be  used  by  different  members  of  a  family,  by  household  servants 
or  by  others  who  make  occasional  trips  between  suburb  and  dty. 
The  ten-ride  ticket  is  also  convenient  and  economical  for  parties 
makii^  a  trip  from  the  suburbs  to  the  city  or  from  the  city  to  the 
subuibs  or  country.  Individuals,  families,  and  parties  travding 
occasionally  between  the  suburbs  and  the  city  may  also  use  a 
thousand-mile  ticket  to  advantage.  The  individual  resident  of 
the  city  or  suburbs  who  makes  only  infrequent  trips  to  or  frcmi 
the  suburbs  will  naturally  desire  a  ticket  for  a  single  trip. 

Five  classes  of  tickets  would  seem  adequately  to  meet  the  needs 
of  suburban  passei^;ers. — (i)  The  45-trip  school,  the  60-trip 
monthly,  and  i8o-trip  quarterly  commutation  tickets,  (2)  the  100- 
trip  individual  ticket  good  for  a  period  of  at  least  six  months,  (3) 
the  ten-trip  ticket  good  for  bearer,  and  those  accompanying  the 
bearer  and  valid  for  three  or  more  months,  (4)  the  1,000-mile 
ticket  usable  either  for  local  or  long-distance  trips,  and  (5)  the 
ordinary  single-trip  and  round-trip  tickets. 

These  five  classes  of  tickets,  but  with  periods  of  validity  dif  - 
ferent  from  those  just  stated,  have  been  sold  m  the  Philadelphia 
suburban  district.  The  Pennsylvania  roads  out  of  Philadelphia 
have  also  sold  a  50-trip  family  and  firm  ticket  at  the  average  rate 
of  two  cents  per  mile.    If  a  ten-trip  ticket  good  for  bearer  is  sold 
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at  not  to  exceed  two  cents  per  mile,  there  will  be  no  need  to  con* 
tinne  the  sale  of  the  50-trip  family  or  firm  ticket 

The  Philadelphia  and  Reading  Railway  Company  has  sold  a 
26-trip  ticket  to  twenty-nine  of  the  ninety  stations  which  it  in- 
cludes in  its  Philaddphia  soburban  section.  The  charge  per  mik 
for  this  ticket  seems  to  have  been  adjusted  somewhat  arbitrarily 
to  meet  competive  conditkMis,  and  to  have  averaged  from  two 
cents  to  a  cent  and  a  half  or  somewhat  less  per  mile. 

The  practice  of  the  Philaddphia  and  Reading  Railway  C6m- 
pany  has  been  to  sell  a  so-trip  individual  tkket,  valid  for  one  year, 
to  sixty-one  of  the  ninety  suburban  stations,  and  a  loo-trip  in* 
dividual  ticket,  good  for  a  year,  to  thirteen  of  the  ninety  stations. 
The  26-trip  ticket  was  not  sold  for  the  stations  to  and  from  which 
the  50-trip  ticket  could  be  used,  and  the  rate  per  mile  for  the  50- 
trip  ticket  averaged  tower  than  Ae  ordinary  chaige  per  mile  for 
the  26-trip  ticket  For  the  thirteen  stations  to  and  from  which 
the  loo-trip  tickets  were  sold,  there  were  no  50-trq>  tickets.  The 
treatment  accorded  different  stations  seems  to  have  been  arbitrary 
and  discriminatory.  By  the  tariffs  filed  November  14,  1914,  to 
become  effective  December  15, 1914,  all  three  of  these  tickets,  the 
a6-trip,  the  50-trip,  and  the  lOO-trip,  were  cancelled.  Workmen's 
tickets  which  the  Philaddphia  and  Reading  Railway  Company 
sold,  good  between  Philaddphia  and  six  stations,  were  also  with- 
drawn. 

In  order  to  avoid  arbitrary  discriminations  as  between  stations 
upon  the  same  railroad  and  as  among  suburbs  located  upon  dif- 
ferent lies  of  road,  the  same  classes  of  tickets  for  suburiNm  traffic 
ought  to  be  sold  upon  all  suburban  lines  out  of  a  large  dty.  The 
several  kind  of  tidcets  sold  should  adequatdy  and  equitably  meet 
the  needs  of  the  different  classes  or  groups  of  passengers ;  and, 
at  the  same  time,  there  should  not  be  more  kinds  of  tickets  sdd 
than  are  needed  to  meet  the  requirements  of  the  public. 

It  is  our  opinion  that  the  tariffs  filed  and  posted  by  the  defend- 
ants November  14,  1914  (by  the  Baltimore  and  Ohio  Railroad 
Company,  November  aoth),  to  become  effective  upon  thirty  days' 
statutory  notice  would  inequitably  increase  the  fares  payable  by 
large  numbers  of  suburban  passengers,  and  that  the  tariffs  are 
unreasonable  in  the  following  particulars : 

I.  In  not  providing  for  the  sale  of  an  loo-trip  individual  ticket. 
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This  tidnt  has  been  wM  by  the  Pennsylvatiia  Railroad  Company 
IB  the  Philadelphia  soborban  district  for  nineteen  years  and  by 
the  other  defendant  companies  for  a  number  of  years.  The  with- 
drawal from  sale  of  this  ticket,  and  of  the  50-trip  ticket  that  has 
k>Qg  been  sold  by  the  Philadelphia  and  Reading  Raihray  Com- 
pany, woold  compd  many  of  those  who  have  traveled  upon  these 
tickets  to  pay  higher  fares  than  may  equitably  be  required  of  pas- 
sengers who  average  two  or  three  round-trips  weekly  between  the 
std>urbs  and  the  city.  The  needs  of  diis  class  of  passengers  should 
be  met  by  the  sale  of  an  lOO-trip  individual  ticket  valid  for  a  pe- 
riod of  not  less  than  six  montfis  and  sold  at  a  reasonable  average 
rate  of  fare. 

The  chaige  for  this  ticket  has  been  double  the  charge  for  the 
60-trip  monthly  commutation  ticket,  and  the  50-trip  ticket  that  has 
been  sold  by  the  Philaddphia  and  Reading  Railway  Company  has 
been  upon  about  the  same  basis  of  charges  as  has  the  loo-trip 
ticket  These  loo-trip  and  50-trip  indivklual  tickets  have  been 
largely  used  by  daily  commuters,  because  Ae  purchaser  was  prac- 
tically certain  to  use  up  Ae  entire  ticket,  whereas  if  he  bought  a 
mondily  tkket  (which  was  valid  not  for  a  montii  from  the  date 
of  purchase  but  only  to  the  end  of  the  calendar  month  in  which 
the  ticket  was  bought)  he  might  not  use  a  laige  part  of  the  ticket. 
The  daily  commuter's  monthly  and  quarterly  tickets  should  be 
valid  for  one  month  and  three  months  req>ectively  from  the  date 
of  purchase. 

The  loo-trip  ticket  is  not  intended  for  the  daily  commuter,  but 
for  the  passei^ier  who  makes  less  frequent  and  less  regular  trips, 
and  Ae  chaiiges  for  the  loo-trip  tkket  may  equitably  be  upon  an 
appreciably  higher  basis  than  the  charge  for  the  monthly  or  quar- 
terly tickets.  It  would  seem  that  fares  paid  by  those  who  ride 
upon  lOO-trip  tickets  might  justly  be  midway  between  the  fares 
paid  by  daily  commuters  and  the  charges  paid  by  those  who  use 
ten-trip  tkJcets;  and  it  is  our  opinion  that  the  chaige  for  the  100- 
trip  ticket  ought  not  to  exceed  one  and  one-half  cents  per  mile. 
Such  tickets  should  be  valid  for  at  least  six  montfis  from  date  of 
purchase. 

The  tariffs  filed  and  posted  by  the  Philaddi^ia  and  Reading 
Railway  Company  November  14,  I9i4«  abolished  the  loo-trip,  50- 
trip,  and  flie  a6-trip  tickets.   It  is  hdd  that  diis  company,  instead 
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of  sdling  one  or  more  of  these  three  daases  of  tickets  between 
Philadelphia  and  its  several  saburban  stations,  should  sell  100 
trip  tickets  to  and  from  eacli  of  the  Nations  in  the  Fhiladdirfua 
suburban  district 

2.  The  tariffs  filed  and  posted  November  14, 1914  (for  the  Bal- 
timore and  Ohk>  Railroad  Company,  November  20),  are  unrea- 
sonable in  not  providing  that  the  46.trip  montiily  school  ticket  and 
the  60-trip  monthly  ticket  diall  be  valid  for  one  mootfi  from  the 
date  of  purchase  and  that  the  quarterly  ticket  shall  be  valid  for 
three  months  from  the  date  of  purchase. 

The  charge  for  the  school  tkket  has  been  increased  about 
twenty  cents,  and  the  price  of  the  monthly  ticket  has  been  ad- 
vanced twenty-five  cents*  These  increases  in  fares,  which  amount 
to  from  two  to  five  per  cent  of  the  cost  of  the  ticket  are  com- 
paratively small  and  are  not  considered  unreasonable.  The  charge 
for  the  quarterly  ticket  is  made  three  times  the  price  of  a  monthly 
ticket;  but  the  basis  of  the  proposed  charge  seems  reasonable. 
The  quarterly  ticket  is  not  used  by  many  passengers. 

3.  The  tariffs  in  question  provide  for  an  unreasonably  high 
charge  for  the  ten-trip  tidcet  It  is  our  opinion  that  the  charge 
for  such  a  ticket  oug^t  not  to  exceed  two  cents  per  mile,  and  that 
the  charge  proposed — 2}^  cents  per  mile — ^is  inequitaUy  high. 

One  other  important  change  in  fares  is  contained  in  the  tariffs 
in  question*-the  sale  of  round-trip  or  excursion  tickets  at  less 
than  double  the  one-way  fare  is  discontinued  by  the  respondent 
companies.  The  change  applies  not  only  in  the  Philadelphia  sub- 
urban district,  but  generally  throughout  the  State,  and  it  affects 
an  appreciable,  though  not  a  large,  increase  in  the  fares  payable 
by  many  passengers.  In  the  past  one  reason  for  selling  round- 
trip  tickets  at  a  discount  has  been  to  meet  the  competition  of  a 
rival  line.  The  practice  of  selling  round-trip  tickets  at  less  than 
double  the  one-way  fare  does  not  prevail  in  all  sections  of  the 
country.  From  the  meagre  evidence  before  us,  it  does  not  appear 
that  the  increase  in  fares  resulting  from  chaiging  for  a  round-trip 
ticket  twice  the  one-way  fare  is  unreasonable. 

The  decision  reached  after  a  careful  consideration  of  dus  case 
is  that  the  defendant  carriers  ought  to  be  allowed  some  increase 
in  passenger  revenues;  but  that  the  tariffs  filed  November  I4th| 
and  Novend>er  26,  1914,  would  impose  unreasonable  burdens 
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upon  the  public.  For  the  reasons  stated  in  this  opinion,  the  Com- 
mission's order  of  December  I2»  1914,  was  issued  requiring  the 
withdrawal  of  the  above-named  tariffs  and  the  filing  and  posting 
of  other  tariffs  providing  fares  held  by  the  Commission  to  be 
reasonable. 

QlDtt. 

NoTK :  For  the  order  of  the  Commission  see  ante,  p.  26a. 


Slate  Belt  Telephone  ft  Telegkaph  Co.  v.  Blue  Mountain 
Telephone  ft  Telegraph  Co. 

Crossmg  of  facilities—Approval  of. 

Where  complaint  was  made  alleging  that  certain  crossings  of  wires  had 
been  coostracted  in  viotatson  of  a  general  order  of  the  CommissioQ,  and 
it  appeared  that  only  one  sadi  crossing  had  been  constructed  since  January 
1, 1914  which  one  was  constructed  in  a  sattsfactoiy  manner  and  apfiroved 
by  the  complainant,  it  was 

Held:  The  com^atnt  should  be  dismissed. 

Approval  of  franchise  contracts — Investment  made  in  good  faith 
prior  to  approval. 

Where,  upon  application  made  for  the  Commission's  approval  of  fran- 
chise contracts  with  a  nmnber  of  monidpalities  it  appeared  that  the  appli- 
cant had  a  legal  right  to  furnish  service  in  one  borough  and  the  adjacent 
territory,  having  aciiuired  snch  right  prior  to  July  a6^  1913;  that  it  had 
proceeded  with  the  construction  of  its  plant  in  good  faith  and  had  con- 
strocted  tines  in  other  boroni^  under  ordinances  duty  passed  prior  to  July 
^  Z9XJ,  but  not  effective  until  after  said  date  by  reason  of  their  not  hav- 
ing  been  posted  and  published ;  that  it  had  made  an  investment  of  $53,0!>445 
before  its  rights  were  questioned ;  and  that  it  offers  the  only  connection 
between  the  communities  served  and  the  users  of  independent  telephones 
throi^KNrt  the  State,  it  was 

HM:  The  franchise  contracts  should  be  approved. 

Complaint  Docket  No.  156. 
Report  and  Order  of  the  Coaunission. 
Sttbmitted  I^ebrtiary  18,  1914.  Decided  January  8,  1915. 

Wm.  5.  Kirkpairick  and  H.  D.  Maxwell,  for  complainant 
Joseph  M.  R.  Long  and  /.  Davis  Brodhead,  for  respondent 
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COMMISSIONSR  ButCHT: 

On  the  2d  day  of  March,  1914,  the  Slate  Belt  TeIq>lioiie  ft 
Telegraph  Company  filed  a  complaint  with  this  Commission 
against  the  Blue  Momitain  Telq>hoae  ft  Telq^raph  Company 
alleging  in  substance  that  the  said  Blue  Momitwi  Telq>hone  Com. 
pany  had  crossed  the  lines  of  the  complainant  "in  a  number  of 
instances''  .  .  .  ''to  the  injury  and  damage  of  complainants 
and  in  violation  of  General  Order  No.  a  of  the  Public  Service 
Commission/'  that  the  Blue  Mountain  Company  had  been  dis- 
criminating in  its  method  of  doit^  business  by  granting  {M^fer- 
ential  rates  to  some  of  its  subscribers,  and  that  the  said  corpora- 
tion had  been  operating  unlawfully  in  a  territory  already  occupied 
by  another  company  giving  adequate  service  at  reasonable  rates. 

A  hearing  was  held  before  the  Commission  on  the  matter  on 
the  8th  of  May  following,  and  the  testimony  of  a  number  of  wit- 
nesses taken.  The  evidence  submitted  at  this  hearing  related 
chiefly  to  the  questions  of  crossing  the  lines  of  the  Slate  Belt  Com- 
pany by  the  respondent  company,  the  matter  of  preferential  rates 
alleged  to  have  been  offered  by  the  Blue  Mountain  Company  to 
some  of  its  patrons,  and  the  character  of  the  plant  owned  and 
operated  and  the  service  furnished  by  the  respective  parties  in 
interest. 

From  the  record  it  appears  that  there  was  only  one  crossit^ 
constructed  across  the  lines  of  the  Slate  Bdt  Company  after  Janu- 
ary I,  1914,  which  crossing  was  pronounced  satisfactory  to  his 
company  by  the  president  of  the  Slate  Belt  Tdefrfione  ft  Tdqfraph 
Company.  All  the  other  crossings  referred  to  in  the  testimony  ap- 
pear to  have  been  made  before  that  date  and  constructed  with  re- 
spect to  clearance  and  pde  attachments  in  a  safe  and  satisfactory 
manner.  Should  any  of  the  said  crossings,  however,  prove  to  be 
defective  or  otherwise  improper,  their  faulty  construction  may  be 
brought  to  the  attention  of  the  Commission  at  any  time  upon 
complaint  and  the  trouble  corrected. 

The  testimony  offered  to  show  the  granting  of  preferential 
rates  was  not  sufficiently  explicit  to  substantiate  the  cbaige,  nor 
even  well  enough  founded  to  indicate  that  any  serious  thought 
had  ever  been  given  to  the  matter  by  the  management  of  the  com- 
pany involved.   In  the  matter  of  plant  construction  and  operating 
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effidcQcy  it  is  shown  by  the  testimony  that  the  Bloe  Monntain 
Tdei^ione  ft  Tei^grsph  Company  had  installed  a  modern  switch- 
board, copper  wires  and  cables,  and  given  a  prooq^t  and  satis- 
factory service.  < 

After  the  aforesaid  hearing  had  been  in  progress  practically  an 
entire  day  and  very  amsiderabk  testimony  taken  respecting  the 
Iqial  ri|^t  of  the  respondent  company  to  establish,  maintain  and 
operate  a  telephone  system  in  the  territory  affected,  it  appeared 
that  the  respondent  was  operating  in  several  boroogfas  under  ordi- 
nances that  were  passed  subsequently  to  July  a6, 1913,  and  should 
therefore  have  obtained  Ac  omsent  of  the  PuUic  Service  Com- 
mission before  attempting  to  enter  upon  the  streets  and  highways 
of  the  boroughs  in  question  to  construct  a  tdephone  system. 
When  this  point  seemed  to  be  clearly  established  at  thie  hearing 
it  was  suggested  by  tiie  Commission,  and  agreed  by  counsd  of 
both  parties  in  interest,  to  amend  Ac  complaint  then  pending  so 
as  to  have  the  matter  brought  to  the  attention  of  the  Commission 
in  the  form  of  a  petition  from  Ae  Blue  Mountain  Tdephone  ft 
Tdegraph  Compai^  for  Certificates  of  Public  Convenience  to 
enter  the  various  boroughs  where  ordinances  were  passed  after 
the  Public  Service  Act  went  into  effect. 

Accordiiigly  on  the  ist  of  October,  1914,  the  Blue  Mountain 
Tdq>hone  ft  Telegraph  Company  filed  a  petiticm  asking  the  Public 
Service  Commission  to  grant  it  Certificates  of  Public  Convenience 
for  the  purpose  of  ''constructing,  maintaining,  operating,  buying 
and  leasing  tdephone  and  tdegraph  lines''  in  the  Boroughs  of  Pen 
Aigyl,  Windgap,  Roseto,  and  East  Bangor,  all  located  in  the 
County  of  Northamptcm,  Penns^vania.  Ordinances  had  been 
regularly  enacted,  published  and  posted  as  required  under  the  law 
by  petitioner  in  all  the  aforesaid  boroughs  as  follows :  In  the  Bor- 
ouf^  of  Pen  Argyl  the  ordinance  granting  petitioner  the  ri^^t 
to  exercise  its  corporate  powers  within  the  limits  of  said  borough 
was  passed  on  the  15th  day  of  July,  1913,  but  the  ordinance  not 
being  duly  published  and  posted  before  July  26,  1913,  the  day 
when  the  Public  Service  Company  Law  went  into  effect,  which 
required  the  approval  of  contract  between  a  public  service  com- 
pany and  munidpal  ccMrporatxm  by  this  Commission,  a  supple- 
ment  to  said  ordinance  was  passed  on  the  6th  of  July,  1914,  com- 
plying fully  with  the  requirements  of  the  law  and  containing  the 
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stiptibtion  required  by  the  Ptiblic  Service  Commission;  in  the 
Borough  of  Windgap  the  ordinance  was  passed  on  the  2d  day 
of  June,  1913,  but  not  being  published  and  posted  as  required  by 
law  unto  tfie  month  of  September  following,  the  Act  of  July  26, 

1913,  made  it  necessary  to  enact  and  pass  a  suf^Iement  to  the  said 
wdinance  which  was  d<»ie  aecordii^y,  complying  with  all  re- 
quirements, on  tihe  8th  day  of  June,  1914;  in  Roseto  tiie  ordi- 
nance was  passed  cm  July  17,  1913,  and  a  supplement  thereto  on 
the  5th  of  May,  1914;  in  the  Borough  of  East  Bangor  the  ordi- 
nance was  passed  by  its  council  on  the  aoth  of  June,  1913,  and  the 
resolutioii  amending  the  ordinanee  on  the  4th  of  May,  1914. 

A  protest  was  entered  by  the  Slate  Bdt  Telephone  ft  Telegraph 
Company  against  the  approval  of  the  petition  by  the  Commission, 
all^fing  that  the  protesting  company  already  occupies  the  given 
territory  wiA  a  telephone  sjrstem,  that  the  protestant  is  giving 
satisfactory  service,  and  that  if  permission  would  be  granted  to 
petitioner  to  enter  a  territory  so  limited  in  area  and  poptdation 
the  competition  resultii^  therefrom  would  seriously  injure  if  not 
destroy  the  property  values  of  the  Slate  Belt  Company. 

The  Slate  Belt  Telephone  ft  Tel^japh  Company,  it  appears, 
was  incorporated  in  April,  1896,  for  the  purpose  of  providing  tele- 
phone  service  in  certain  specified  portions  of  the  Counties  of 
Northampton,  Monroe,  and  Lehigh.  It  began  operations  at  once 
by  taking  over  an  existing  telephone  line  which  had  been  built  and 
operated  by  a  private  individual.  Since  then  it  has  made  some  ad- 
ditions to  plant  facilities,  rebuilt  portions  of  its  lines  and  purchased 
a  new  switchboard  and  other  minor  equipments.    On  May  i, 

1914,  it  had  1,071  telephones  installed  and  a  capita]  investment  of 
$100,000  in  its  plant,  of  which  $50,000  is  carried  as  stock  and 
$50,000  as  bcMided  indd>tedness  bearing  6%  interest.  It  declared 
no  dividend  prior  to  March  i,  1913,  but  on  that  date,  and  since 
then,  it  paid  a  semi-annual  dividend  of  2}4%.  Its  Knes  of  wires 
are  chiefly  confined  to  what  is  known  as  the  slate  region,  and  con- 
nect the  towns  of  Bangor,  Nazareth,  Pen  Argyl,  Windgap,  Easton 
and  a  few  other  places  of  minor  importance.  Its  service  between 
Bailor,  Pen  Argyl,  and  Easton  has  been  more  or  less  congested 
at  times  and  was  not  regarded  as  adequate  or  satisfactory  by  some 
of  its  patrons.   The  long  distance  business  of  the  protestant  com- 
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pany  is  transmitted  over  the  lines  of  the  Bell  Telephone  System 
by  tnnc  agreement. 

On  the  15th  of  March,  1913,  the  Slate  Belt  Company  estab- 
lished a  toll  charge  over  all  its  local  lines,  which  action  met  with 
a  serious  protest  from  the  citizens  of  Bangor,  Pen  Argyl,  and 
Portland  A  concerted  effort  was  made  by  its  subscribers  from 
these  towns  to  prevail  npon  the  Slate  Belt  Company  to  cancel  the 
proposed  toll  rates  and  to  make  in  lieo  thereof,  if  the  revenue  de- 
rived from  the  business  was  insuflScient  for  operating  purposes, 
an  advance  in  the  regular  service  charges.  Failing  in  their  ob- 
ject the  protesting  subscribers  then  took  steps  to  organize  a  new 
tekphone  company,  and  on  the  30th  of  May,  1914  (1913),  the 
Blue  Mountain  Telephone  ft  Telegraph  Company  was  incorpo- 
rated and  autiiorized  by  its  charter  to  build  tdephone  lines  from 
Bangor  through  Pen  Argyl  and  adj<Mning  towns  in  the  slate  r^on 
to  the  City  of  Easton,  and  from  the  aforesaid  boroughs  of  North- 
ampton County  into  Ldiigh  County  to  the  City  of  AUentown,  and 
from  several  points  in  Northampton  County  by  way  of  the  Dela- 
ware Water  Gap  to  Stroudsbuiff,  in  Monroe  County,  thus  ob- 
taining letters  patent  to  enter  practically  the  same  field  in  which 
the  Slate  Belt  Company  has  been  operating. 

In  the  apfriication  of  the  petitioner  it  is  recited  that  the  new 
company  has  a  capital  stock  of  $50,000  divided  into  2,000  shares 
of  the  par  value  of  $25  each,  that  of  the  aforesaid  shares  there 
were  ''subscr3>ed  to  the  date  of  this  petition  437  shares,  divided 
among  149  stoddiolders,  residing  in  the  County  of  Northampton 

.  .  and  fully  paid  into  the  treasury  of  the  said  company," 
that  in  pursuance  of  die  powers  and  privil^es  vested  in  the  said 
Blue  Mountain  Company  the  Borough  of  Bangor  passed  an  ordi- 
nance on  the  i6th  of  June,  1913,  permitting  the  said  company 
to  enter  the  said  borough  and  occupy  its  streets  and  highways  for 
the  purpose  of  constructing,  maintaining,  and  operating  a  system 
of  telei^ione  lines,  that  in  further  pursuance  of  its  charter  privi- 
l^nes  and  rights  and  ''by  virtue  of  the  ordinance  of  the  Borough 
of  Bangor^'  and  ''similar  ordinances''  granted  to  the  said  company 
about  the  same  time  by  the  Boroughs  of  Pen  Argyl,  Windgap, 
and  East  Bangor,  the  Blue  Mountain  Telephone  &  Td^frafdi 
Company  thereafter  and  prior  to  January  i,  1914,  proceeded  to 
construct  its  lines  of  poles  and  wires  in  the  Boroughs  of  Bangor, 
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Pen  Argyl,  and  Windgap,  its  pdes  and  trunk  lies  from  the  Bor- 
ough of  Bangor  to  Pen  Argyl,  thence  to  the  Borough  of  Wiadgap, 
and  thence  to  the  village  of  Roscoounon,  in  Monroe  County;  and 
''poles  and  four  trunks  from  the  Borough  of  Windgi^,  toward  tiie 
city  line  of  the  City  of  Easton,  which  said  line  to  the  said  city 
was  completed  shortly  after  said  day/'  viz,  January  i,  1914. 

The  following  facts  were  devdoped  at  the  hearings  held  in  this 
case :  The  territory  known  as  the  slate  rq^ion  in  which  both  par- 
ties  in  this  proceeding  are  operating  is  a  comparatively  small  dis- 
trict containing  about  from  fifteen  to  twenty  thousand  people. 
The  various  boroughs  within  the  rq^ion  are  in  dose  proximity 
to  one  another,  bdng  cmly  from  a  half  to  three  miles  from  each 
other,  and  so  dosdy  inter-rdated  in  their  social  life  and  business 
interests  that  they  form  practically  one  community  in  thought  and 
interest.  Both  the  petitioner  and  the  protestant  have  tcdl  or  long 
distance  connections  with  places  lying  outside  of  the  immediate 
district ;  the  Slate  Bdt  Company  connects  by  a  traffic  agreement 
with  the  Bdl  Tdeph<me  Company,  the  Blue  Mountain  Company 
by  traffic  arrangement  with  the  Consolidated  and  a  few  other 
nearby  local  companies. 

The  ordinance  passed  by  the  Borough  of  Bangor,  giving  the 
Blue  Mountain  Company  the  right  to  construct,  maintain  and 
operate  a  tdephone  system  on  the  streets  and  highways  of  that 
borough,  was  regularly  enacted  and  went  into  effect  before  July 
26,  1913.  The  Blue  Mountain  Tdephone  Ccxnpany,  therefore, 
holds  a  valid  franchise  to-day  to  own  and  operate  a  tdephone 
plant  in  the  Borough  of  Bangor  and  cannot  be  restrained  by  this 
Commission  from  exercising  its  vested  charter  rights  within  the 
aforesaid  borough.  The  said  Blue  Mountain  Company  is  also  in- 
vested with  power  by  its  charter  to  occupy,  maintain  and  operate 
a  tdephone  system  upon  the  hi^^ways  of  the  various  vilk^jes  and 
townships  in  that  region  enumerated  in  its  artides  of  incorpora- 
tion without  obtaining  a  Certificate  of  PuUic  Convenience  from 
this  Commission. 

Some  time  in  August,  1913,  the  Blue  Mountain  Company  began 
the  construction  of  its  tdephone  plant  in  the  Borough  of  Bangor 
and  along  the  highways  of  adjoining  townshipd,  through  the  Bor- 
ough of  Pen  Argyl,  the  Borough  of  Windgap,  and  towards  tiie 
City  of  Easton,  expending  $53,09445  in  pltot  construction  and 
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plant  etiittpiiient  before  any  proceedings  were  instituted  to  qoes^ 
tion  the  leg^i  character  of  its  contract  ri^^ts.  Since  the  verbal 
agreement  made  between  the  parties  in  interest  after  the  first 
hearing  held  in  May,  1914,  there  has  been  no  extension  of  the 
plant  except  that  a  few  shares  of  stock  were  sdd  to  snbscribers 
residing  in  the  Borough  of  Bangor,  where  the  petitioner  has  a 
lepi  contract  to  maintain  and  operate  a  telephone  plant 

The  new  plant  in  qnesticm  is  constructed  of  the  best  material 
offered  in  the  marlcet  for  tdefrfione  service.  Its  wires  and  cables 
are  copper,  its  switchboard  modem  and  of  sufficient  sise  to  meet 
the  needs  of  future  devdopment,  and  its  transmission  lines  be- 
tween the  larger  centers  of  population  sufficient  in  nmnber  to  pre- 
vent any  congestion  of  the  wires  even  during  the  hours  of  the  day 
when  the  pressure  of  business  is  greatest  Between  the  Borouglis 
of  Bangor  and  Pen  Argyl  there  is  a  loo-trunk  caUe  enaUii^f  100 
persons  to  talk  at  one  time  at  each  end  of  the  line;  between  the 
Borough  of  Pen  Argyl  and  the  City  of  Easton  there  are  four 
trunks;  all  the  service  on  the  lines  of  petitioner  between  local 
points  and  the  City  of  Easton  is  free.  Because  of  the  limited 
number  of  free  trunks  operated  by  the  Slate  Belt  Company  be- 
tween Bangor  and  Pen  Argyl  and  Pen  Argyl  and  Easton  the  serv- 
ice is  frequently  congested  at  these  points  and  persons  are  unaUe 
to  transact  business  promptly.  There  are,  however,  toll  trunks 
operated  by  the  Bdl  Teleirfione  Company  between  Bangor  and 
Easton  and  Pen  Argyl  and  Easton,  which  the  subscribers  of  the 
Slate  Bdt  Company  are  permitted  to  use  by  paying  toll. 

At  Roscommon,  Monroe  County,  tiie  Blue  Mountain  Company 
connects  with  the  Stroudsburg  and  Bushldll  Telephone  Com- 
pany, a  local  concern  operating  at  Stroudsbuiff,  Mount  Pocono, 
Ddaware  Water  Gap,  and  surrounding  pcnnts. 

The  Stroudsburg  and  Bushldll  Company  has  975  subscribers 
and  can  reach  the  City  of  Easton  since  October  i,  1913,  only  over 
the  wires  of  tiie  Blue  Mountain  Compttny.  At  that  time  the  Bell 
Tdefrfione  Company  ''discontinued  and  disallowed  any  business 
or  conversation  within  a  radius  of  fifty  miles''  from  Stroudsburg 
over  the  lines  of  the  local  company;  the  said  Stroudsburg  and 
Bushkill  Company,  and  the  Shite  Belt  Company  would  not  re- 
cdve  or  transmit  any  message  either  way  between  Stroudsbuiig 
and  the  City  of  Easton.    Since  then  the  only  line  of  communica- 
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tion  by  tekpbooe  between  sobacribers  of  the  Stnmdsbuii;  and 
Bushkill  QmqMuiy  and  the  City  of  Easton  is  that  of  the  Blue 
Moontain  Omipany.  The  avefage  number  of  calls  over  these 
lines  for  or  from  Easton  in  a  day  during  the  busy  season  is  from 
fifty  to  sixty.  The  City  of  Allentown,  Bethlehem,  and  att  of  the 
other  laige  communities  lying  within  a  radius  of  fifty  miles  from 
Stroudsburg  can  ooly  be  reached  by  the  Stroudsbuif;  and  Bush- 
kill  subscriber  from  his  own  tdefdione  over  the  lines  of  the  pe- 
titioner, the  Blue  Mountain  Telephone  &  Tdqfraph  Company. 

By  reason  of  its  contractual  rdations  with  the  Consolidated 
and  other  independent  companies,  the  petitioner  is  enabled  to  open 
telephone  service  in  the  slate  region  to  the  State  at  large  where 
tfiere  are  over  280,000  independent  telephone  subscribers  who 
could  not  otherwise  over  their  own  lines  reach  the  public  of  the 
slate  r^ion,.and  with  whom  the  people  of  the  slate  r^on  could 
not  otherwise  have  any  direct  communication  by  telephone. 

There  are  several  circumstances  connected  with  the  f  or^roing 
facts  which  when  viewed  in  their  proper  proportion  and  bearing 
are  found  to  be  of  material  weight  in  arriving  at  an  equitaUe  de* 
termination  of  this  matter.  The  petitioner  by  virtue  of  its  charter 
and  a  duly  enacted  leg^  ordinance  in  the  Borough  of  Baiigor,  has 
expended  over  $50,000  for  plant  constructi<m  and  equipment  to 
establish  and  operate  a  telephone  system  up<Mi  the  highways  of 
the  said  borough  and  adjacent  territory.  The  ordinances  passed 
in  the  Boroughs  of  Pen  Arg^,  Windgap,  Roseto,  and  Bast 
Bangor,  although  not  effective  until  after  July  26,  191 3,  by  reason 
of  their  not  being  published  and  posted  accordit^  to  law,  serve 
to  show  that  the  trend  of  public  sentiment  was  favorable  to  the 
proposed  enterprise  and  that  the  petitioner  was  in  substance,  at 
least,  permitted  in  the  usual  authorized  way  to  enter  those  mu- 
nicipalities to  do  business. 

In  pursuance  of  its  charter  rights,  and  its  franchise  in  the  Bor- 
ough of  Bangor,  and  by  virtue  of  the  aforesaid  situation  in  the 
Boroughs  of  Pen  Argyl,  Windgap,  Roseto,  and  Bast  Bangor,  the 
petitioner  expended  over  fifty  thousand  dollars  iqxm  its  telephone 
{dant  before  there  was  any  protest  filed  to  restrain  its  action  and 
prevent  it  from  entering  and  occupying  the  territory  in  question. 
To  refuse  die  approval  of  the  petition  now,  after  permitting  the 
petitioner  to  invest  Aat  amount  of  money,  would  be  destroying 
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a  plant  investment  representing  one-half  the  value  of  the  protes- 
tant's  property.  And  it  would  be  doing  that  although  the  peti- 
tioner in  the  course  of  constructit^  its  plant  was  proceeding,  in 
part  at  least,  entirely  within  its  legal  rights. 

As  there  is  no  power  vested  in  this  Conunission  to  restrain  the 
aforesaid  petitioner  from  constructing,  maintaining  and  operating 
a  telq>hone  plant  in  the  Borough  of  Bangor  and  other  sections 
of  the  said  company's  chartered  territory  outside  of  the  other 
boroughs,  and  inasmuch  as  such  a  limited  field  of  population  like 
Bangor  and  the  outlying  rural  sections  would  make  it  impossible 
to  conduct  a  successful  plant  in  the  telephone  business  and  would 
therefore  practically  destroy  the  investment  now  put  into  its  plant 
by  the  said  company,  it  would  appear  that  a  just  and  equitable 
view  of  the  matter  would  require  the  approval  of  the  petition  in 
this  proceeding. 

The  situati<m  at  Stroudsburg  and  in  other  towns  of  Monroe 
County  where  975  subscribers  of  the  Stroudslmrg  and  Bushkill 
Telephone  G>mpany  will  be  unable  to  communkate  from  their 
own  telephones  with  Easton,  Bethlehem,  and  other  communities 
within  fifty  miles  of  Stroudsburg,  if  this  petition  be  denied,  pre- 
sents a  matter  that  should  be  carefully  considered  in  readiing  a 
OHidusion  in  this  case.  The  pe(q>le  of  that  county  have  enjoyed 
the  social  and  commercial  advantages  of  a  direct  service  between 
those  places  for  years,  formerly  through  the  Slate  Belt  Company, 
and  more  recently  tiirougfa  the  Blue  Mountain  System.  To  cut 
off  that  privSege  now  would  be  imposing  an  inconvenience  and  ad- 
ditional expense  upon  the  aforesaid  subscribers  of  that  sectk)n  by 
forcing  all  the  long  distance  business  by  tdei^one  into  the  hands 
of  the  only  active  competitor,  the  Bell  Telephone  Company.  In 
effect  the  Cmnmission  would  sanction  indirectly  the  method  now 
employed  by  a  competing  concern  to  establish  a  monopoly  in  the 
telephone  business  conducted  from  Stroudsburg  and  vicinity  to 
the  slate  rq;ions,  and  the  larger  outlying  communities  like  Allen- 
town,  Bethlehem,  and  Easton.  The  Blue  Mountain  Telephone  & 
Tel^[raph  Company  is  die  only  channel  under  present  conditions 
through  which  die  aforesaid  service  can  be  rendered,  and  it  would 
therefore  cut  off  all  communication  between  those  sections  if  this 
Cbmmission  were  to  issue  an  order  restraining  the  petitioner  from 
entering  the  territory  in  which  it  is  seeking  to  operate.  Since  the 
petitioner  has  already  expended  upon  the  construction  of  its  plant 
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in  that  territory  upwards  of  $50,000  and  is  supplying  the  only 
connecting  link  in  the  telephone  service  of  a  number  of  com- 
munities, the  Ccmimission  wopld  not  be  warranted  to  issue  such 
an  order. 

There  is  no  reason  apparent  why  the  283,000  and  odd  inde- 
pendent telq>hone  subscribers  in  the  State  who  can  reach  the 
slate  region  and  who  can  be  reached  from  that  rq^on  over  the 
wires  of  the  Blue  Mountain  Company  through  present  or  future 
traffic  arrangement  should  not  be  permitted  to  get  that  service. 
The  future  development  of  the  telephone  service  will  demand  that 
every  local  community  however  small  shall  be  given  the  (q)por- 
tunity  to  communicate  by  telephone  with  the  State  at  large,  and 
the  State  at  laige  with  every  local  community,  whenever  circum- 
stances  will  permit  such  co-operative  service. 

In  view,  therefore,  of  the  forgoing  facts  and  circumstances, 
the  Commission  is  of  the  opinion  that  the  petition  in  this  proceed- 
ing ought  to  be  approved,  and  the  Certificates  of  Public  Conven- 
ience issued  accordingly. 

Ordsr. 

The  Slate  Belt  Tdq>hone  &  Telegraph  Company  having  filed 
a  complaint  against  the  Blue  Mountain  Telephone  &  Tel^fraph 
Company,  to  which  complaint  an  answer  was  filed  and  a  hearing 
held,  and  the  Commission  having  with  the  c(Misent  of  the  parties 
taken  up  as  a  result  of  said  complaint,  answer  and  hearing,  the 
applications  referred  to  in  the  finding  and  determination  in  this 
case,  and  the  said  complaint  and  application  having  thereafter 
been  duly  submitted  by  the  parties  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  Commission 
having  on  the  date  hereof  made  and  filed  of  record  a  report  con- 
taining its  findings  of  fact. and  conclusions  on  the  matter  com- 
plained of,  as  well  as  on  the  applications  mentioned,  which  report 
is  herd>y  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  January  8, 191 5,  it  is  ordered :  That  the  complaint 
of  the  Slate  Belt  Telephone  &  Td^fraph  Company  be  and  the 
same  hereby  is  dismissed  and  that  the  aiq>lications  of  the  Blue 
Mountain  Tdephone  &  Td^fraph  Company  mentioned  in  said  re- 
port be  and  the  same  hereby  are  approved  and  the  Certificates 
of  Public  Convenience  directed  to  issue. 

By  the  Commission, 
Frank  M.  Waixace,  AcXviig  Chainnan. 
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PETITION  w  Lehigh  Navigation  Electric  Company. 

Approval  of  contracts— What  is  "contracf'-^Crossings—Compe' 
tiiion—Act  of  July  ^6, 1913,  Art.  Ill,  Sec.  11,  P.  L.  1395. 

The  pedttoner  asked  approval  of  the  CommiMioii  (i)  for  an  ordinanee 
of  the  Borough  of  Windgap  giving  it  the  right  to  oonstnict  its  wires  across 
Broadway  in  said  borough,  and  (a)  for  the  crossing  of  its  wires  over  those 
of  the  Pennsylvania  Utilities  Co.,  at  the  same  point  The  petitioner  has 
the  right  under  its  franchises  to  supply  electric  service  to  Plainfield  Town- 
ship»  which  is  adjacent  to  said  borough,  and  contends  that  the  crossing 
asked  for  is  necessary  in  order  for  it  to  serve  its  patrons  there.  It  further 
contends  that  the  ordinance  does  not  constitute  a  contract  with  the  borough 
under  Art  III,  Sec  11,  of  the  Public  Service  Company  Law. 

The  Pennsylvania  Utilities  Company,  which  is  engaged  in  serving  the 
public  in  the  said  borough,  protests,  alleging  that  after  said  ordinance  has 
been  approved  nothing  further  is  necessary  to  permit  the  petitioner  to 
serve  the  pd>lic  in  the  borough,  that  the  protestant  is  already  furnishing 
adequate  service  at  reasonable  rates»  and  that  the  borough  is  not  large 
enough  to  support  two  competing  companies. 

Held:  i.  An  ordinance  granting  a  public  service  company  the  right  to 
construct  its  facifities  across  a  street  in  the  municipality,  when  accepted 
by  the  company,  constitutes  a  contract,  and,  under  Art  III,  Sec.  11,  of 
the  Public  Service  Company  Law,  must  be  approved  by  the  Commission. 

3.  The  borough,  having  a  population  of  1,000,  is  so  small  that  two  com- 
panies cannot  operate  profitably  there;  and  the  protestant  should  not  be 
interfered  with  by  a  competing  company. 

3.  The  ordinance  and  crossing  should  be  approved  on  condition  that  the 
petttioner  do  not  furnish  service  to  or  within  the  borough. 

Municipal  Contract  Docket  No.  314. 
Report  and  Order  of  the  Commission. 
Submitted  October  21,  1914.  Decided  January  22,  1915. 

Wm.  J.  Turner,  for  petitioner. 
John  R.  Geyer,  for  protestant. 
Com  If  issiONSR  Tone  : 

The  Lehigh  Navigation  Electric  Company  has  filed  an  applica- 
tion for  the  BpproYdl  of  an  ordinance  of  the  Borough  of  Windgap 
granting  it  the  right  to  erect  high  tension  wires  over  and  across 
Broadway,  in  said  borough.  Said  crossing  also  involved  the 
crossing  of  the  facilities  of  the  Pennsylvania  Utilities  Company. 
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Notice  of  the  construction  of  this  latter  crossing  had  previously 
been  served  by  the  Lehigh  Navigation  Electric  Company  upon 
the  Pennsylvania  Utilities  Company,  October  8,  1914,  under  this 
Commission's  General  Order  No.  11,  [2  P.  C.  R.  102]  and  the 
Pennsylvania  Utilities  Company  thereupon  filed  a  protest  against 
the  approval  of  the  construction  of  the  crossing  in  which,  inter 
alia,  the  said  protestant  set  forth  the  fact  that  the  Lehigh  Naviga- 
tion Electric  Company  had  not  submitted  for  the  approval  of  the 
Commission  the  ordinance  contract  between  it  and  the  Borough 
of  Windgap,  dated  September  14,  1914,  under  which  the  munici- 
pal authority  to  construct  the  crossing  in  question  had  been  ob- 
tained. This  protest  of  the  Pennsylvania  Utilities  Company  hav- 
ing been  filed,  the  above  mentioned  petition  for  tiie  approval  of 
the  aforesaid  ordinance  was  presented  by  the  Ldiig^  Navigation 
Electric  Company  to  the  Cc»nmission,  and  the  two  cases,  the  one 
for  the  approval  of  the  ordinance  contract  and  the  other  for  the 
approval  of  the  construction  of  the  contemplated  crossing  over 
the  facilities  of  the  Pennsylvania  Utilities  Company,  involving  as 
they  did,  closely  related  issues  for  the  Commission's  determina- 
tion were  heard  and  considered  together.  The  petition  for  the 
approval  of  the  ordinance  contract  sets  forth  that  the  Lehigh 
Navigation  Electric  Company  is  an  electric  light,  heat  and  power 
company,  oi:ganized  December  23,  1912,  by  the  consolidation  and 
merger  of  thirty-eight  electric  companies,  including,  inter  alia,  the 
Excelsior  Electric  Company  of  Plainfield  Township,  incorporated 
April  4,  191 1,  for  the  purpose  of  supplying  light,  heat  and  power 
by  means  of  electricity  to  the  public  in  Plainfield  Township ;  that 
the  petitioner  has  contracted  to  furnish  electric  light  and  power 
to  new  shops  and  yard  facilities  of  the  Lehigh  and  New  England 
Railroad  Company  in  Plainfield  Township ;  has  acquired  the  nee- 
essary  rights  of  way  thereto  for  its  transmission  lines,  which  are 
in  process  of  erection ;  and  that  to  complete  the  construction  of 
said  lines,  it  is  necessary  for  the  same  to  cross  over  Broadway 
street,  in  Windgap  Borough.  The  petition  further  states  that 
consent  of  the  borough  to  the  crossing  was  granted  in  the  exer- 
cise of  its  police  power,  and  it  is  believed  the  ordinance  is  not  a 
contract  or  agreement  with  a  municipality  such  as  was  contem- 
plated by  Article  III,  Section  11,  of  the  Public  Service  Company 
Law.   The  petitioner,  therefore  asks  that  such  fact  be  determined 
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by  the  Commission,  and  if  the  ordinance  be  considered  as  a  con- 
tract subject  to  the  provisions  of  said  Article  III,  Section  ii,  that 
a  Certificate  of  Public  Convenience  be  issued. 

The  Pennsylvania  Utilities  Company  filed  a  protest  against  the 
approval  of  said  ordinance,  stating  that  the  transmission  lines 
proposed  to  be  erected  by  the  petitioner,  are  for  the  purpose  of 
providing  facilities  and  serving  the  public  not  only  in  Plainfidd 
Township,  but  in  Windgap  Borough,  Pen  Argyl,  Strouddxuff, 
and  East  Stroudsbuiff,  commnnities  now  served  by  the  protesting 
company  and  other  utility  companies,  that  there  is  no  necessity 
for  competing  service  in  any  of  said  boroughs  and  no  benefit  will 
result  to  the  public  from  the  same,  that  the  petitioner  has  a  de- 
mand and  market  for  its  supply  of  current  in  the  vicinity  of  its 
main  power  plant  sufficient  to  exhaust  the  amount  to  be  gen- 
erated at  said  plant;  diat  it  is  not  necessary  for  the  transmission 
lines  of  the  petitioner  to  cross  Broadway  to  reach  the  Lehigh  ft 
New  England  Raikoad  Company  shops;  that  the  ordinance,  the 
approval  of  which  is  petitioned  for,  in  effect  grants  permission 
to  the  petitioner  to  occupy  the  streets  and  highways  of  the  bor- 
ough, that  municipal  consent  is  required  therefor,  and  for  either 
or  both  of  which  a  Certificate  of  Public  Convenience  is  necessary ; 
that  the  ocmsent  given  by  the  municipal  authorities  is  intentionally 
broad  enough  to  permit  the  petitioning  company  to  contend  that 
it  is  authorized  diereby  to  do  business  within  the  Borough  of 
Windgap,  and  that  it  may  be  omtended  that  the  company  is  re- 
quired, upon  demand,  to  serve  the  puUic  in  the  borough. 

Windgap  Borough  is  located  in  Northampton  County,  has  a 
width  along  the  north  county  line  of  2,000  feet,  extends  southerly 
therefrom  about  8,800  feet,  where  its  width  is  7,500  feet,  and  is 
bounded  on  its  east,  south,  and  west  sides  by  Plainfield  Township. 

The  route  of  the  Lehigh  &  New  England  Railroad  Company 
passes  through  Windgap  Borough  from  west  to  east  about  2^500 
feet  south  of  the  northerly  borough  line  and  crosses  at  grade  one 
borough  street — ^Broadway,  running  north  and  south — at  a  point 
about  1,200  feet  east  of  the  west  borough  line.  This  railroad 
company  has  leased  to  the  Lehigh  Navigation  Electric  Company, 
the  petitioner,  the  right  to  erect  and  maintain  the  pedes,  towers, 
and  wire  transmission  lines  of  the  electric  company  upon  and 
along  the  r^t  of  way  and  property  of  the  railroad  company 
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thnMigh  Windgap  Borougfa  and  certain  portions  of  Plainfidd 
Township.  The  Lehigh  Navigation  Electric  Company  and  the 
Lehi^  ft  New  England  Railroad  Company  are  both  controlled  by 
the  Ldiigh  Coal  and  Navigation  Cdmpany. 

The  ordinance  of  Windgap  Bofx>i]gh  provides  that  no  poles  or 
towers  be  placed  upon  any  borongh  street.  The  poles  and  towers 
will  be  erected  on  and  along  the  right  of  way  secured  therefor 
from  the  Ldiigfa  &  New  England  Railroad  Cdmpany.  The  trans- 
mission wires  will  cross  Broadway  at  an  elevation  of  forty-nine 
feet  above  the  surface  thereof,  and  sixteen  feet  above  the  highest 
wires  now  erected  along  said  street 

The  Pennsylvania  Utilities  Company  is  at  present  and  has  been 
for  many  years^  furnishing  electric  service  to  the  public  in  Wind- 
gap  Borough,  which  has  a  population  of  about  i,ooo;  and  the  tes- 
timony was  uncontradicted  that  the  service  was  adequate  and 
sufficient,  that  there  was  no  necessity  for  and  no  benefit  would 
accrue  to  the  public  by  another  company  being  authorized  to  fur- 
nish service  therein. 

The  petitioner,  claiming  that  the  ordinance  under  consideration 
is  a  grant  or  license  issued  under  the  police  power  of  the  borough, 
raises  a  question  as  to  its  being  a  contract  or  agreement  between 
a  public  service  company  and  a  municipal  corporation  within  the 
purview  of  Article  III,  Section  ii,  of  the  Act  of  July  q6,  191 3. 
The  ordinance  is  an  action  of  the  borough  authorities  specifically 
in  favor  of  the  petitioning  company,  and  contains  provisions  that 
the  company  file  its  written  acceptance  thereof  widi  the  borough 
secretary,  file  an  indemnity  bond  to  protect  the  borough  against 
any  and  all  claims  for  damages,  reimburse  the  borough  for  ex- 
penditures made  in  connection  witfi  the  preparation  and  passage 
of  the  ordinance*  and  lastly,  pay  the  borough  one  hundred  and 
twenty-five  dollars  per  annum.  The  ordinance  has  been  accq>ted 
and  the  payments  therein  called  for  have  been  made  by  the  com- 
pany and  it  clearly  constitutes  a  contract  or  agreement  between  a 
public  service  company  and  a  municipal  corporation  within  the 
meaning  of  Article  III,  Section  11,  of  the  said  act  of  assembly. 

The  petitioning  company  under  its  charter  is  authorized  to  sup- 
ply electric  light  and  power  to  the  public  in  Plainfield  Township 
and  to  persons,  partnerships  and  corporations  residing  tiierein  or 
adjacent  thereto  and  for  that  purpose  to  erect  and  maintain  the 
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apparatus  necessary  therefor,  wkh  the  right  to  enter  npon  any 
piddic  street  or  highway,  provided  that  it  shall  not  enter  upon  the 
streets  of  any  borough  tmtil  the  consent  of  the  borough  council 
to  such  entry  shall  first  have  been  obtained  Counsel  for  the  pe- 
titioner maintains  diat  the  Borough  of  Windgs^  is  adjacent  to 
Plainfield  Township,  and  that  while  it  has  not  contracted  so  to 
do,  it  has  the  right  under  its  charter  to  supply  electricity  to  con- 
sumers in  the  borough  within  a  reasonaUe  area  Uierdn  adjacent 
to  the  township. 

The  petitioner  states  it  is  not  its  intention  to  furnish  service 
within  the  borough  and  it  requested  "that  any  certificate  that  may 
be  granted  by  the  Commission  shall  distinctly  provide  that  we 
shall  not  serve  the  Borough  of  Windgap  either  as  a  bofx>ugh  or 
the  people  in  it" 

Counsel  for  the  protestant  contends  that  the  petitioner  having 
once  secured  the  consent  of  the  borough  to  an  entry  upon  the 
streets,  needs  no  further  consent  from  the  borough  to  establish 
its  plant  in  the  borough,  and  that  if  it  has  any  corporate  right 
therein,  it  is  then  lawfully  established  in  the  borough  and  can  be 
compdled  by  any  individual  within  the  borough  to  supply  service ; 
and  that  the  Commission  has  no  authority  to  grant  it  the  right 
to  enter  and  at  the  same  time  deny  the  public  the  right  to  secure 
services  if  lawfully  there.  It  is  not  bdieved  that  the  facilities, 
property  or  business  of  the  protestant  in  Windgap  Borough 
should  be  in  any  manner  interfered  with  by  the  petitioner,  and 
the  streets  of  the  Borough  of  Windgap  cannot  lawfully  be  entered 
upon  by  the  petitioner  for  the  purpose  of  furnishing  service  in 
said  borough  without  further  consent  of  the  borough  councils  to 
such  entry  for  that  purpose  and  following  said  municipal  consent, 
the  approval  thereof  by  this  Commission. 

The  ordinance  grants  the  petitioner  a  permit  or  license  to  erect 
its  wires  over  and  across  Broadway  at  a  particular  and  specific 
point.  The  petitioner  has  secured  a  right  of  way  on  which  to 
erect  its  poles,  towers  and  wires  through  Plainfield  Township  and 
Windgap  Borough  and  has  undoubtedly  the  right  and  authority 
to  erect  its  facilities  on  such  right  of  way  in  the  borough  up  to 
each  side  line  of  Broadway  street,  and  having  die  consent  of  the 
borough  to  erect  the  wire  crossing  over  said  street  and  the  char- 
acter of  the  crossing  of  the  facilities  of  the  Pennsylvania  Utilities 
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Company  being  proper  for  the  safety  and  convenictice  of  the 
public,  the  Commission  is  of  the  opinion  that  the  said  ordinance 
No.  14,  of  the  BoTXHigh  of  Windgap,  dated  September  14,  19141 
should  be  approved  and  the  crossing  as  specified  in  the  notice 
served  by  die  Lehigh  Navigation  Electric  Company  upon  the 
Pennsylvania  Utilities  Company,  October  8,  1914,  pursuant  to 
General  Order  No.  11,  should  be  approved  and  that  Certificates 
of  Public  Convenience  should  be  issued  accordingly,  it  being  ex- 
pressly understood,  however,  that  the  Commission  by  die  issuing 
of  said  certificates,  or  either  of  them,  expresses  no  approval  of 
the  use  or  occupation  of,  or  entry  upon,  any  t>f  the  streets  of  the 
said  Borough  of  Wind^p  by  said  Lehigh  Navigation  ^ectric 
Company  for  the  purpose  of  furnishing  sovice  to  or  within  the 
said  borough,  and  an  order  will  be  so  entered. 

Order. 

This  case  being  at  issue  upon  petition  and  protest  filed,  and  hav- 
ing been  duly  heard  and  submitted  by  the  parties  and  full  inves- 
tigation of  the  matters  and  things  involved  having  been  had,  and 
at  the  same  time  the  notice  and  protest  in  the  case  of  the  crossing 
of  the  facilities  of  the  Pennsylvania  Utilities  Company  by  the  fa- 
cilities of  the  Lehigh  Navigation  Electric  Company  in  the  Bor- 
ough of  Windgap  having  been  heard,  and  submitted  by  the  par- 
ties, and  the  Commission  having  on  the  date  hereof  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  conclu- 
sions thereon,  which  said  report  is  hereby  referred  to  and  made 
a  part  hereof: 

Now,  to-wit,  January  22,  1915,  it  is  ordered:  That  a  Certificate 
of  Public  Convenience  be  issued,  evidencing  the  Commission's  ap- 
proval of  Ordinance  No.  74  of  the  Borough  of  Windgap,  dated 
September  14,  1914,  granting  to  the  Lehigh  Navigation  Electric 
Company  the  right  to  erect  high  tension  wires  over  and  across 
Broadway  street,  in  said  borough ;  and  also  that  a  Certificate  of 
Public  Convenience  be  issued,  evid^icing  the  Conmiission's  ap- 
proval of  the  construction  of  the  facilities  of  the  Lehigh  Navi« 
gation  Electric  Company  across  the  facilities  of  the  Pennsylvania 
Utilities  Company,  in  accordance  with  the  notice  served  upon 
said  Pennsylvania  Utilities  Company  on  October  8,  1914;  both 
Certificates  of  Public  Convenience  to  be  subject  to  the  condition 
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that  no  approval  of  the  ttse^  occupation  or  entry  upon  any  of  the 
streets  in  the  said  Borough  of  Windgap  by  the  Lehigh  Navigation 
Electric  Company  is  granted  for  the  purpose  of  furnishing  serv- 
ice to  or  within  said  boroug^. 

By  the  Commission, 
SAii*t  W.  PtsumAcOMf  Ckaimum. 


Daniel  E.  Brandt  v.  William  G.  Leas  and  the  East  Berlin 

Railroad  Co. 

DiUy  of  pnblie  service  company^Pailure  to  exercise  franchises. 

The  charter  of  a  railroad  company  is  not  a  mere  license  tmt  is  a  contract 
between  the  State  and  the  company  and  imposes  upon  the  latter  the  duty 
of  funushing  aenrice  to  the  public  until  such  time  as  the  charter  is  sur- 
rendered 1^  the  eonvaiiy  and  aeoepted  by  the  State,  or  is  forfeited  aad 
declared  void  by  the  State.  A  company  camiot  v<4untarily  dtscootiaiie 
sendee  because  its  operations  are  unprofitable. 

CoMPLAiNt  Docket  No.  J91.    • 

Report  and  Order  of  the  Commission. 

Submitted  October  %  1914.  Decided  January  31,  191 5. 

Commissioner  Wallace: 

Daniel  £.  Brandt,  for  himodf  and  other  residents  of  East  Ber- 
lin, complained  to  the  Commission  that  William  G.  Leas  and  the 
East  Berlin  Railroad  Company,  a  corporation,  refused  to  furnish 
to  the  public  either  freight  or  passenger  service  over  the  line  of 
said  railway,  extending  from  East  Berlin  to  Berlin  Junction,  in 
Adams  County,  and  petitioned  the  Coounission  for  an  order  di* 
recting  either  the  said  Leas  or  the  railroad  company  to  operate 
the  said  line  of  railway  in  accordance  with  the  terms  of  its  charter. 

At  the  hearing  held  on  the  complaint  and  answer  filed  it  ap- 
peared that  the  line  of  railway  in  question  bq;an  operations  in 
1876  as  the  Berlin  Branch  Railroad  Company,  incorporated  under 
the  Railroad  Act  of  April  4, 1868,  [P.  L.  62,]  and  that  this  opera- 
tion continued  until  the  9th  of  September,  1914.  In  1903  the  fran- 
chises, property  and  assets  of  the  railroad  conq)any  were  sold  by 
the  sheriff  of  Adams  County  under  foreclosure  proceedings  and 
the  ccMupany  was  reorganized  as  the  East  Berlin  Railway  Com- 
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pany,  which,  on  May  i,  1914,  defaulted  in  payment  of  interest 
due  on  bonds  issued  by  it.  A  receiver  was  thereupon  appointed 
by  the  Court  of  Common  Pleas  of  Adams  County  and  the  road 
and  franchise  sold  by  him  under  an  order  of  court  to  Willsam 
G.  Leas,  one  of  the  respondents  in  this  proceeding.  The  said 
Leas,  under  the  authority  of  the  Act  of  April  8, 1861,  [P.  L.  259,] 
caused  the  corporation  to  be  reorganized  under  the  name  of  the 
East  Berlin  Railroad  Company,  and  that  company  and  its  officers, 
as  well  as  Leas,  were  made  respondents  in  this  case. 

From  the  testimony  produced  at  the  hearings  it  is  a4>parent  that 
the  East  Berlin  RaOroad  Company  and  its  predecessors  have 
operated  this  line  of  railway  for  a  number  of  years  at  a  financial 
loss  and  it  is  at  least  doubtful  whether  the  same  can  be  (grated 
at  a  profit.  There  is  no  dispute  between  the  parties  as  to  the 
fact  that  the  operation  has  been  a  financial  failure  and  it  is  upon 
this  fact  that  the  respondents  rely  in  their  contention  that  the  ex- 
isting corporation  has  a  right  to  cease  operating  tiie  line.  Their 
contention  is  that  the  company  has  a  right  to  cease  exercising  the 
franchises  conferred  upon  it  by  the  State  for  the  reason  that  it 
has  found  by  long  experience  that  these  frandiises  cannot  be  ex- 
ercised at  a  profit,  and  when  the  facts  were  laid  before  the  Com- 
mission it  became  evident  that  this  was  the  sole  question  involved 
in  the  complaint. 

When  the  Commonwealth  originally  granted  to  the  incorpora- 
tors the  right  to  OHistruct  and  operate  a  railroad,  those  corpo- 
rators acquired  certain  rights  which  the  Commonwealth  does  not 
grant  to  individuals  and  with  these  rights  the  corporators  neces- 
sarily assumed  certain  duties  and  responsibilities  to  the  State  and 
to  the  public.  These  rights  are  predicated  upon  a  contract  be- 
tween the  corporators  and  their  successors  and  the  State  that  so 
long  as  the  franchise  exists  the  company  will  continue  to  furnish 
to  the  public  the  service  contemplated  in  its  charter.  The  grant- 
ing  of  such  a  charter  and  the  exercising  of  the  rights  thereby 
-pven  did  not  give  to  tfie  company  a  mere  license  which  it  can 
surrender  without  the  consent  of  the  State.  When  a  railroad 
charter  is  granted  the  company  secures  the  right  to  construct  the 
line  mentioned  in  the  charter.  When  it  has  exercised  that  right 
it  enters  into  a  contract  with  the  State  to  operate  the  line  until 
such  time  as  the  State  has  authorized  it  to  discontinue  the  opera- 
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tion.  It  18  true  that  the  State  may  look  upon  a  non^user  as  a 
forfeiture  of  the  rights  granted  and  proceed  to  declare  the  fran- 
chise null  and  void,  but  until  such  actioQ  is  taken  by  the  State  the 
company  is  bound  to  perform  the  service  which  it  undertook  when 
it  constructed  its  line  under  the  powers  given  it  by  its  charter. 
The  legislature  has  provided  a  method  by  which  the  company  can 
at  any  time  apfJy  to  the  State  for  the  right  to  surrender  its  charter 
and  franchises  and  cease  to  do  business.  But  until  either  the 
State  has  forfeited  the  charter  or  the  company  has  surrendered 
the  same,  the  contract  between  the  State  and  company  must  be 
carried  out  according  to  its  terms. 

As  was  staled  hi  the  case  of  Wri^t  v.  Railway  Company,  95 
Wis.  57:  ''A  public  duty  is  not  to  be  laid  down  at  will.  In  case 
of  a  mere  easement,  there  is  but  one  party  interested  and  he  may 
voluntarily  abandon  his  right,  but  in  case  of  a  public  duty,  there 
are  two  parties  beneficially  interested — the  party  who  owes  the 
duty  and  the  State  to  which  it  is  owed.  In  order  to  extinguish 
die  duty,  there  must  be  concurrence  on  the  part  of  the  State." 

In  Gates  v.  B.  and  N.  A.  L.  Railway  Ccmipany,  53  Conn.  333, 
the  court  said :  ''Having  exercised  these  powers  (granted  by  its 
charter)  the  corporation  has  no  right,  against  the  will  of  the 
State,  to  abandon  the  enterprise,  tear  up  its  tracks  and  sell  its 
rolling  stock  and  other  property  and  divide  the  proceeds  among 
the  stockholders." 

The  Commission  is  of  the  opinion  that  the  respondent,  the  East 
Berlin  Railroad  Company,  is  bound  to  furnish  reasonably  ade- 
quate service  on  its  line  of  railroad  from  East  Berlin  to  Berlin 
Junction  until  such  time  as  the  duty  imposed  upon  it  by  the  State 
shall  have  been  surrendered  and  the  surrender  accepted  by  the 
Commonwealth.   An  order  will  be  so  drawn. 

Qkdsr.. 

These  cases  being  at  issue  upon  complaints  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  made, 
and  the  Commis8k>n  having  on  the  date  hereof  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 
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Now,  to-wit,  January  ai,  191 5,  it  is  ordered:  That  the  East 
Berlin  Railroad  Company  shall,  on  or  before  the  first  day  of  Peb- 
mary,  1915,  resume  service  over  its  line  of  railway  between  East 
Berlin  and  Berlin  Junction,  in  Adams  County,  and  continue  ren- 
dering adequate  service  to  the  public  on  said  railway  from  said 
date  until  such  time  as  it  shaU  be  rdieved  from  that  duty  in  ac- 
cordance with  the  laws  of  this  Commonwealth. 

By  the  Commission, 

Sam'I*  W.  Pl^NNYPACKSB,  CAotniNM. 


COUNTY  COURT  OPINIONS. 


Pkmnsylvania  Utiutiks  Co.  v.  L£HiGH  Navigation  Elsc.  Co. 

Appsai^  from  Pubuc  Service  Commission. 

Pnblic  strvke  compames-^CampetUionr-^urisdictian  of  the  Cam- 
missum— Rights  acquired  prior  to  the  creation  of  the  Com- 
mission—Act of  July  26, 191 3,  Aft.  Ill,  Sec.  12,  P.  L.  1395. 

The  appellant,  a  public  service  company  which  has  been  operating  for 
years  in  a  certain  locality,  asks  that  the  appellee  be  restrained  from  oper- 
ating in  the  same  locality.  The  appellee  is  a  public  service  company 
whkh  was  chartered  prior  to  the  passage  of  the  Public  Service  Company 
Law,  with  power  to  operate  in  the  said  locality. 

Held:  i.  The  Public  Service  Commission  has  no  authority  to  restrain 
the  appellee  from  entering  upon  the  territory  described  in  its  charter.  To 
do  so  would  be  to  disregard  the  provisions  of  Art  III,  Sec.  12,  of  the  said 
act,  which  preserved  the  rights  of  companies  acquired  prior  to  the  pas- 
sage of  the  act,  and  to  give  the  appellant  a  monopoly  to  which  it  is  not  en- 
titled. The  Public  Service  Company  Law  was  not  intended  to  pretf€$ii 
competition  between  public  service  companies,  but  was  intended  to  regulate 
it 

Appeal  from  Public  Service  Contimission.  75  Commonwealth 
Docket,  1914.    C.  P.  Dauphin  County. 

B.  B.  Beidleman  and  Fox  &r  Geyer,  for  appellant. 

Wm.  /.  Turner  and  IV.  U.  Hensel,  for  appellee. 

IVm.  N.  Trinkie,  for  the  Commission. 
McCaueix,  J.,  Feb.  5, 191 5  : 
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Tbt  rcoord  shows  that  the  appellant  conplatsied  that  the  re- 
mwmdenl  was  invading  territory  previously  occiq>ied  and  used  by 
it  without  having  first  obtained  from  the  Coounission  a  Certificate 
of  PuUic  Convenience. 

The  appellee  was  duly  chartered  prior  to  July  a6,  1913^  as  the 
result  of  the  meiger  of  a  number  of  similar  corporations,  with 
express  authority  to  carry  on  its  corporate  business  in  the  districts 
and  nmakipalities  from  which  the  appellant  asks  that  it  shall  be 
csDclttded.  The  Commission  holds  that  it  has  no  power  to  deny 
the  privilege  of  exerasing  charter  rights  duly  conferred  by  in- 
corporation fMrior  to  the  approval  of  the  act  creating  the  Com- 
mission. The  parties  were  first  before  the  Public  Service  Com- 
mission on  the  application  of  the  Lehigh  Navigation  Electric  Com- 
pany for  approval  of  the  mechanical  device  proposed  to  be  used 
by  it  for  crossing  the  lines  and  wires  of  the  Pennsylvania  Utilities 
Company.  It  was  then  contended  by  the  Pennsylvania  Utilities 
Company  that  as  the  evident  purpose  of  the  Ldiigh  Navigation 
Electric  Company  was  to  reach  territory  already  occupied  by  the 
Pennsylvania  UdUties  Compai^,  the  Commission  was  required 
to  determine  whether  the  puUic  convenience  would  be  promoted 
by  permitting  the  electric  company  to  enter  upon  die  territory 
then  beiog  served  by  the  utilities  company.  The  Commission 
beiqg  of  opinion  that  it  could  not  properly  be  required  to  deter- 
mine this  question  upon  the  application  then  before  it,  the  utilities 
company  filed  the  petition  upon  which  this  proceeding  is  based. 
The  prayer  of  this  petition  is,  inter  alia,  that  the  Commission  after 
hearhig  shall  "order,  decree  and  direct  that  the  said  defendant 
refrain  from  invading  or  attempting  to  invade  the  territory  al- 
ready occupied  and  served  by  your  petitioner  and  from  disturb- 
iag  and  attenuating  to  disturb  the  business  relations  already  ex- 
isting or  about  to  be  created  between  the  members  of  the  public 
of  that  district  and  your  petitioner,  and  to  cease  md  withdraw 
all  openttions  in  your  petitioner's  district  to  the  end  that  the  true 
intent,  purpose  and  effect  of  the  act  creating  your  Commission 
be  carried  out'"  To  this  petition  the  req)ondent  demurred  for 
the  following  reasons: 

"(a)  That  upon  the  face  of  the  said  petition  the  petitioner  is 
not  entitled  to  the  rdief  claimed. 
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''(b)  That  this  CommissMm  has  no  jurisdiction  under  the  pro- 
visions of  the  act  approved  July  a6,  1913,  to  grant  the  rdief 
claimed  by  the  petitioner/' 

The  petitioner,  now  the  appellant,  presented  its  petition  upon 
the  theory  that  it  possessed  practically  a  monopoly  within  the  ter- 
ritory occupied  and  being  served  by  it  Section  la,  Article  III, 
of  the  Act  of  July  a6, 1913,  P.  L.  1395,  declares  that  **Every  pub- 
lic service  company  shall  be  entitled  to  the  full  enj<qrment  and 
exercise  of  all  and  every  the  rights,  powers  and  privileges  whidi 
it  lawfully  possesses  or  might  possess  at  the  time  of  the  passage 
of  this  act,  excq>t  as  herein  otherwise  expressly  provided" 

The  petitioner  rdies,  inter  alia,  upon  Section  a  of  Article  III, 
which  is  as  follows:  ''Upon  the  approval  of  the  Commission  evi- 
denced by  its  Certificate  of  Public  Convenience  first  had  and  olv 
tained,  and  not  otherwise,  it  shall  be  lawful  for  any  proposed 
ccMDpany, 

"(a)  To  be  incorporated,  organized  or  created ;  Provided,  That 
existing  laws  relative  to  the  incorporation,  organisation  and  cre- 
ation of  such  companies  shall  first  have  been  complied  with  prior 
to  the  application  to  the  Commission  for  its  Certificate  of  F^lic 
Convenience. 

"(b)  To  b^in  the  exercise  of  any  right,  power,  franchise  or 
privil^e  under  any  ordinance,  municipal  contract,  or  otherwise.'' 

Section  11  of  Article  III  provides  that  "No  contract  or  agree* 
ment  between  any  public  service  company  and  any  municipal  cor- 
poration shall  be  valid  unless  approved  by  the  Commission;  Pto- 
vided.  That  upon  notice  to  the  local  authorities  concerned  any 
public  service  company  may  apply  to  the  Commission  before  the 
consent  of  the  local  authorities  has  been  obtained,  for  a  declara- 
tion by  the  Commission  of  the  terms  and  conditions  upon  whidi 
it  will  grant  its  approval  of  such  contract  or  agreement,  if  at  all." 

To  have  granted  the  prayer  of  the  petitioner  would  have  been 
to  refuse  to  the  respondent  (appellee  here)  the  full  enjoyment  and 
exercise  of  the  rights,  powers  and  privileges  which  it  lawfully 
possessed  at  the  time  of  the  passage  of  diie  act  creating  tiie  Com- 
mission, and  would  have  been  in  disregard  of  Section '»,  Article 
III.  To  have  held  that  the  respondent  was  precluded  from  exer- 
cising these  rights  in  territory  already  occupied  by  another  public 
service  company,  although  the  right  to  occupy  has  been  duly 
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granted  by  charter,  would  have  created  practically  an  exclusive 
monopoly.  Monopolies  are  opposed  to  the  well  settled  policy  of 
the  law»  and  are  not  looked  upon  with  favor  either  by  the  courts 
or  the  people.  As  was  stated  by  Chief  Justice  Gordon  in  122 
Pa.  175: 

''Monopolies  are  favorites  neither  with  courts  nor  peo- 
ple.   They  operate  in  restraint  of  competition  and  are 
hence,  as  a  rule,  detrimental  to  the  public  welfare,  nor 
are  they  at  all  allowable  except  where  the  resultant  ad- 
vantage is  in  favor  of  the  public ;  as,  for  instance,  where 
a  water  or  gas  company  could  not  exist  txcept  as  a 
monopoly.'' 
We  have  not  been  referred  to  any  statutory  grant  of  exdustve 
privilq;e  to  the  appellant,  or  to  any  of  the  corporations  which 
have  been  merged  into  it.    The  Act  of  Jtdy  26,  1913,  was  not  in. 
tended  to  prevent  competition  by  public  service  companies,  but 
was  manifestly  intended  to  rqfulate  competition  and  prevent  rates 
being  established  by  any  public  service  corporation  which  would 
be  unfair  or  ruinous.    The  Commission  has  authority  in  every 
instance  where  municipal  consent  is  required  to  approve  the  ordi- 
nance or  municipal  contract  evidencing  the  consent.    It  has  power 
to  fix  the  rates  charged  for  the  service  rendered  by  the  corpora- 
tion, and  thus  is  enabled  to  so  regulate  corporate  charges  as  to 
prevent  competition  which  would  be  harmful  to  the  municipality 
or  the  public. 

We  have  carefully  examined  the  record  in  this  case,  and  are 
satisfied  that  the  Commission  reached  the  proper  conclusion  when 
it  stated  that,  ''It  has  no  authority  to  prevent  the  respondent  from 
entering  upon  the  territory  described  in  its  charter,  and  thus  as- 
tumsng  the  facts  alleged  in  the  petition  of  the  comfdainant  to  be 
true,  tiie  complaint  ought  to  be  daanissed.''  We  are  unable  to 
see  that  any  right  of  the  present  appdlant  has  been  taken  away 
by  the  conclusion  thus  announced,  and  we  therefore  dismiss  the 
appeal  now  pending  at  die  costs  of  the  appellant. 
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CmZlNS'  ElEC.  lUrUMINATIMG  Co.  V.  CoMSUMttS'  El8C  Co.  OF 

EXMSE. 

Public  Service  Commission — Jurisdiction — Appeals  from^-Cer- 
HRcate  of  Public  Convenience — Deviation  from  terms  of — 
Act  of  July  26, 1913,  Art.  VI,  Sees.  6,  p,  and  30,  P.  i.  1422, 
etc. 

The  Court  of  CommooL  Pleas  of  Luzerne  County  will  not  grant  an  in- 
junction to  restrain  a  public  service  company  from  constructing  a  crossing 
of  its  wires  over  those  of  another  company  contrary  to  the  terms  of  the 
Certificate  of  Public  Convenience  granted  by  the  Commission.  Under  Art. 
VI,  Sees.  6,  %  and  30^  of  the  Public  Service  Compai^  Law,  complaint  of 
any  violation  of  an  order  of  the  Commission  must  be  made  to  tiie  Com- 
mission, from  which  an  appeal  may  be  taken  to  the  Court  of  Common 
Pleas  of  Dauphin  County  and  thence  to  the  Supreme  Court 

Bill  for  injunction.  C.  P.  Ltsieme  Co.  In  equity.  No.  3, 
March  Term,  1915. 

B.  R.  Jones,  for  plaintiff. 
SfbAuss,  J.,  January  16, 1915: 

The  plaintiff  seeks  to  enjoin  the  defendant  from  erectinf  cer- 
tain lines  of  wire  in  the  Borough  of  Exeter  and  in  the  Borough 
of  West  Pittston. 

The  plaintiff  produces  and  seUs  electricity  in  both  these  bor- 
oughs, and  the  defendant  company  proposes  to  sell  electricity  in 
the  Borouc^  of  Exeter,  and  for  this  purpose  the. defendant  is 
erecting  its  pole  lines. 

Preliminary  to  entering  upon  the  work  of  omstntctson  the  de- 
fendant obtained  from  the  Public  Service  Commission  a  Cer- 
tificate of  PuUk  Convenience,  which  under  the  statute  had  to  be 
obtained  before  the  defendant  could  ''exercise  any  right,  power, 
franchise,  or  (privilege  under  any  ordinance,  municipal  contract, 
or  otherwise.'' 

The  plaintiff  complains  that  the  defendant  is  constructing  fa- 
cilities and  wires  across  the  facilities  and  wires  of  the  plaintiff 
without  first  having  obtained  the  approval  of  such  construction 
from  the  Public  Service  Commission. 

It  has  been  shown  in  the  case  that  the  defendant  actually  ob- 
tained permission  to  build  certain  crossings  by  a  permit,  a  copy 
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of  which  is  attached  to  the  bill,  which  shows  that  the  Public  Serv- 
ice Q)mmission  approved  certain  proposed  crossings  to  be  con- 
structed and  maintained  in  accordance  with  a  notice  that  had  been 
served  upon  the  plaintiff,  and  in  accordance  with  a  plan  on  file 
with  the  Comniission,  subject  to  certain  conditions  mentioned  in 
the  pennit  The  particular  crossings  complained  of  now  are  lo- 
cated at  certain  intervals  between  crossings  shown  upon  the  plan 
which  was  filed  with  the  Public  Service  Commission,  and  which 
shows  a  proposed  connected  construction  of  lines  throughout  the 
territory*  The  plaintiff  contends  that  the  form  of  the  application 
authorized  the  defendant  company  to  build  only  the  crossings 
named  in  the  written  notice  and  did  not  authorize  the  defendant 
to  construct  lines  of  wires  connecting  with  its  wires  at  said  cross- 
ing. 

It  was  admitted  that  the  Public  Service  Commission,  before 
issuing  its  Certificate  of  Public  Convenience  and  approval  of  the 
crossings  according  to  the  plan,  had  sent  its  own  engineer  upon 
the  ground  and  had  obtained  from  him  a  report  concerning  the 
proposed  construction,  after  which  the  certificate  was  issued  to 
the  defendant. 

The  plaintiff's  contention  now  is  that  every  cross-bar  and  pri- 
vate service  wire  belonging  to  the  plaintiff  or  connected  with  its 
lines,  which  in  the  course  of  construction  will  be  crossed  by  the 
defendant's  wire,  ought  to  have  been  mentioned  in  the  original 
application  for  the  Public  Service  Commission's  consent,  and  that 
the  failure  to  mention  it  of  necessity  compds  interruption  of  the 
woric  at  the  point  where  such  particular  facility  not  mentioned  in 
the  original  application  may  happen  to  be  located. 

It  may  be  that  this  is  what  the  Public  Service  Commission 
intended,  but  an  examination  of  the  Act  of  July  26,  1913,  Art. 
VI.,  Sec.  9,  leads  us  to  the  conclusion  that  it  was  not  contem- 
plated that  the  action  of  the  Public  Service  Ccxnmission,  in  mat- 
ters of  this  character,  should  be  subjected  to  litigation  in  the 
courts  until  the  Commission  itself  may  have  had  an  opportunity 
to  correct  or  make  dear  its  own  certificates  and  permits.  In  all 
such  cases  it  seems  to  us.  Section  6  and  9,  Article  VT.,  of  the 
act,  established  the  jurisdiction  of  the  Commission  at  least  in 
the  i^eliminary  steps  in  any  litigation  that  may  ensue  in  conse- 
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quence  of  a  claim  of  authority  by  a  public  service  ccmipany  under 
permit  from  the  Public  Service  Commission. 

Section  6  provides  that:  ''Any  person  or  corporation,  piddic 
service  company,  or  municipality  complaining  of  anything  done 
or  about  to  be  done,  omitted  or  about  to  be  omitted  by  any  public 
service  company  in  violation  of  any  of  the  requirements  or  pro- 
visions of  this  act,  or  of  any  lawful  determination,  ruling  or  order 
of  the  Commission,  may  apply  to  the  Commission  by  petition 
duly  verified  by  the  affidavit  of  the  complainant  which  shall  coo- 
tain  a  concise  statement  of  all  the  material  facts  upon  whidi  the 
complaint  is  founded." 

After  providing  for  the  procedure  upon  such  a  petition.  Sec- 
tion 9  enacts:  "Where  any  petition  complains  as  aforesaid  of 
any  vidation  of  any  lawful  determination,  ruling  or  order  of  the 
Commission  (to  be  made  as  hereinafter  provided)  and  it  appears 
to  the  Commission  that  reasonable  ground  exists  for  investigating 
said  complaint  and  a  hearing  or  investigation  is  had  upon  said 
complaint,  the  burden  of  proof  shall  be  upon  the  public  service 
company  comfdained  against  to  show  that  the  determination,  rul- 
ing or  order  of  the  Commission  has  been  complied  wtth.** 

By  other  provisions  in  this  article  the  Commission  is  required 
to  make  and  file  written  finding,  determination  or  order  in  all 
hearings  or  investigations  of  this  character;  and  by  Section  17, 
an  appeal  from  the  action  of  the  Commission  is  aUowed  to  the 
Court  of  Common  Pleas  of  Dauphin  County. 

It  therefore  seems  to  us  to  be  certain  that  the  purpose  of  the 
l^islature  was  to  create  a  system  of  single  and  concentrated 
supervision  in  the  Public  Service  Commission  over  actions  taken 
by  public  service  companies  under  their  several  charters  and  per- 
mits obtained  from  the  Public  Service  Commission,  subject  to 
judicial  control  only  upon  appeal  by  the  Court  of  Common  Pleas 
of  Dauphin  County,  and  under  Article  VI,  Section  30,  of  the 
Supreme  Court. 

To  open  the  doors  of  litigation  on  these  orders  of  the  Public 
Service  Commission  in  every  judicial  district  of  the  Common- 
wealth, might  lead  to  endless  confusion  in  practice  and  might 
impose  upon  the  Public  Service  Commission,  whose  duty  it  is  to 
produce  an  effective  administration  of  this  new  statute,  such  bur- 
den of  defending  decrees  and  determinations  in  the  several  courts 
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of  Commofi  Pleas  of  the  Commoowealth  as  might  leave  them 
bttt  little  time  for  the  performance  of  the  essential  duties  of  their 
dfice.  Because  the  jurisdiction  over  contests  of  this  character 
seems  to  us  to  be  vested  in  the  Public  Service  Coomiission,  the 
Court  of  Coomion  Pleas  of  Dauphin  County,  and  the  Supreme 
Court  of  the  State,  we  must  refuse  to  award  this  injunction  and 
suggest  that  the  application  be  made  by  comfrfaint  m  the  tribunal 
specially  established  for  this  class  of  lit^;ation. 

Now,  January  i6,  191 5,  an  application  for  a  preliminary  in- 
junction is  refused  Upon  motion  of  plaintiff's  counsel  an  ex- 
ception is  noted. 


CoHMONWICALTH  v.  ThK   iNDUSTEIAt  CoU>   STORAGE  ft  WaKB- 

HOUS«  Co. 

Tax  an  capital  stock— ^Manufacturing  companies— Exemption  of 
— Cold  storage  company— Act  of  June  8, 1893,  P-  ^-  353- 

A  corporation  which  was  oi«anized  for  the  purpose  of  conducdof  a 
cold  storage  and  warehouse  business  and  which  manufactures  ice  only  as 
a  means  of  reducing  the  temperature  of  its  cold  storage  rooms,  is  not  a 
manufacturing  compaiqr,  and  is  not  entided  to  the  exemption  from  tax  on 
capital  stock  allowed  by  the  proviso  of  the  Act  of  June  8,  iSpj,  F.  U  353- 

Appeal  from  settlement  of  tax  on  capital  stock.  C.  P.  Dauphin 
County.    Nos.  31,  32,  and  382  Commonwealth  Docket,  191 1. 

IVm.  M.  Hargest,  Asst.  Deputy  Attorney  General,  for  the  Com- 
monwealth. 

Olmsted  &  Stamm,  for  defendant. 
KuNKSL,  P.  J.,  Feb.  13,  1915: 

These  are  appeals  by  the  defendant  irom  settlements  made 
against  it  by  the  accounting  officers  of  the  Commonwealth  for 
tax  on  its  capital  stock  for  the  years  1906,  1907,  and  1908.  By 
agreement  of  the  parties  they  have  been  consolidated  to  No.  31 
Gmunonwealth  Docket,  191 1,  and  submitted  to  us  for  trial  with- 
out the  intervention  of  a  jury  pursuant  to  the  provisions  of  the 
Act  of  April  22»  1874.    We  find  the  facts  to  be  as  follows: 

Facts. 

The  defendant  company  was  formed  and  incorporated  in  1905, 
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under  the  laws  of  this  State,  "for  the  purpose  of  carrying  on  and 
conducting  a  cold  storage  and  warehouse  business."  Its  buSding 
or  plant  is  located  in  the  City  of  Philadelphia,  and  is  equipped 
with  all  the  necessary  machinery  and  appliances  for  making  ice 
and  for  producing  sutificial  refrigeration.  It  is  engaged  in  the 
business  of  suppl3ring  to  its  customers  cold  storage  space  in  its 
building  by  means  of  ice,  which  it  makes  by  artificially  freezing 
water  in  cans,  and  which  it  furnishes  for  that  purpose.  However, 
during  the  years  covered  by  these  settlements  it  made  no  ice  in 
cans,  but  supplied  its  customers  with  cold  storage  by  artificial  re* 
frigeration,  which  it  produced,  as  stated  by  its  general  manager: 
"In  making  ice  for  refrigerating  purposes  practically  the  same 
process  is  used  (the  process  referred  to  being  that  of  making  ice  in 
cans  theretofore  referred  to  in  his  affidavit),  except  that  coils  of 
pipe  are  placed  around  the  sides  of  the  room  and  ammonia  or  cal- 
cium solution  is  circulated  through  the  coils  under  pressure  from 
powerful  hydraulic  pumps.  A  thick  coating  of  ice  forms  on  the 
coiU,  thus  extracting  the  heat  units  from  the  atmosphere  of  the 
room  and  lowering  the  temperature  to  the  desired  point  Any 
temperature  wanted  can  be  obtained  by  raising  or  lowering  the 
temperature  of  the  solution  before  leaving  the  coolers  and  increas- 
ing or  decreasing  the  speed  of  the  pumps."  The  defendant's 
whole  capital  stock,  of  the  value  of  $325,000,  is  invested  in  its 
plant  and  business.  On  November  23, 1910,  the  accounting  officers 
settled  an  account  against  it  for  tax  on  its  capital  stock  for  the 
year  1908,  charging  it  with  the  sum  of  $1,625.  On  January  6, 
1911,  tfiey  settled  two  other  accounts  against  it  for  tax  on  its  capi- 
tal stock  for  the  years  1906  and  1907,  charging  it  for  each  year 
with  the  sum  of  $1,625.  Prom  these  several  settlements  it  duly 
appealed. 

Discussion. 

The  defendant  company  claims  that  it  is  a  manufacturing  cor- 
poration and  its  entire  capital  stock  is  exempt  from  taxation 
under  the  proviso  in  Section  i  of  the  Act  of  June  8,  1893,  P.  L. 
353*  It  puts  its  claim  upon  the  ground  that  it  was  engaged  in 
manufacturing  ice  for  use  in  carrying  on  its  corporate  business 
and  that  its  capital  was  so  employed  in  the  years  for  which  the 
taxes  are  here  charged.    The  ice  which  it  tiius  claims  to  have 
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manufactored  was  the  hoar  frost  or  ice  that  gathered  upon  the 
coils  used  in  connection  with  its  machinery  during  the  process  of 
refrigeration^  and  which  resulted  from  the  congelation  of  the 
moisture  in  the  atmosphere  in  the  rooms  which  it  undertook  to 
make  cold.  It  it  quite  manifest  that  this  ice  was  not  the  purposed 
product  of  the  operation,  but  was  purdy  an  incidental  result  there- 
of, or  at  most  the  means  by  which  the  defendant  accomplished  its 
corporate  object  Its  business  is  to  furnish  cold  storage.  It  does 
diis  by  artificial  refrigeration,  and  for  this  purpose  it  was  inoor- 
porated.  The  operation  of  its  plant  can  in  no  wise  be  considered 
carrying  on  manufacturing.  What  it  does  with  its  appliances, 
chemical  solutions  and  machinery,  is  to  lower  the  temperature  of 
the  rooms  which  it  provides  for  die  storing  of  the  perishaUe  com- 
modities belonging  to  those  with  whom  it  transacts  business.  It 
is  quite  clear  that  it  is  not  a  manufacturing  company.  It  was 
not  organized  for  manufacturing  purposes  and  dierefore  does 
not  fall  within  the  class  of  corporations  to  which  the  exemption 
is  afforded.  It  is  what  is  commonly  known  as  a  cold  storage  com- 
pany. It  was  not  engaged  in  manufacturing,  nor  was  its  capitid 
stodk  so  employed,  during  the  years  in  question  within  the  mean- 
ing of  the  statutory  exemption. 

Conclusions. 

We  therefore  conclude: 

1.  That  the  defendant  company  is  not  exempt  under  the  pro- 
viso to  Section  i  of  the  Act  of  June  8,  1893,  P.  L.  353,  fnMn  the 
ca{Htal  stodc  tax  charged  against  it  in  the  settlements  appealed 
from* 

2.  That  it  is  liable  for  the  capital  stock  tax  as  charged  in  the 
settlements. 

3.  That  the  Commonwealth  is  entitled  to  recover  as  follows: 
Capital  stock  tax,  interest,  and  commissions,  $6,337.30,  for  which 
simi  judlgment  is  directed  to  be  entered  in  favor  of  the  Common^ 
weaMi  and  against  the  defendant,  unless  exceptions  be  filed  within 
the  time  limited  by  law. 


Digitized  by  CjOOQIC 


4$n  TH£  PENNSYLVANIA  a  P.  C IL 

COMHONWEAtTH  V.  JOHN  T.  DyEB  QuAUY  CO. 

Tax  on  capital  stock — Manufacturing  companies — Exemption  of 
— Quarrying  and  crushing  stone — Acts  of  June  8, 1893,  P*  ^• 
353»  ond  June  7,  ipii,  P.  L.  673. 

A  corporation  which  if  organized  for  the  fmrpose  of  ''quarrying,  cmth- 
ing,  preparing  and  marketing  stone"  and  in  the  conduct  of  its  business 
merely  Ukes  the  stone  from  the  quarries,  crushes  it,  and  assorts  the  product 
according  to  its  sizes,  without  the  application  thereto  of  any  art,  sldll  or 
process  which  changes  the  appearance  or  form  of  tiie  product  or  results  in 
the  production  of  a  new  or  different  article,  is  not  a  ''manulacturing  com- 
pany" and  is  not  entitled  to  the  exenq>tion  from  tax  on  capital  stock  which 
is  allowed  by  Acts  of  June  8;  i893»  P*  !«-  2S3»  and  June  7,  1911,  P.  L.  (^3. 

Appeal  from  settlement  of  capital  stock  tax.  C.  P.  Daophtn 
County.   No.  30  Commonwealth  Docket,  1914. 

Wm.  M.  Hargest,  Asst  Deputy  Attorney  General,  for  the  Com- 
monwealth. 

Olmsted  &  Stamm,  for  defendant 

McCAMuat,  J.,  Feb.  17,  1915 : 

The  defendant  asks  exemption  for  its  a4>ital  employed  in 
crushing  stone,  claiming  that  it  is  a  manufacturing  company  and 
that  its  capital  is  employed  exclusively  in  manufacturing.  Trial 
by  jury  has  been  duly  waived  in  pursuance  of  the  Act  of  April 
22,  1874.  Prom  the  testimony  submitted  we  find  the  following: 
Statement  of  Facts. 

Defendant  company  was  formed  and  incorporated  December 
27,  1900,  for  the  purpose  of  "quarrying,  crushing,  preparing  and 
marketing  stone."  The  valuation  of  its  capital  stock  as  made  by 
its  officers  is  $464,600.  Of  this  there  was  invested  in  shares  of 
other  Pennsylvania  corporations  paying  tax  on  capital  stock  the 
sum  of  $16,600,  leaving  as  the  valuation  of  its  stock  for  the  year 
1912,  $448,000.  Upon  this  amount  a  tax  of  $2,240  was  settled 
September  9,  1913.  On  account  of  this  settlement  the  defendant 
paid  on  November  6,  1913,  $250.  The  defendant  claims  that  it  is 
exempt  as  a  manufacturing  company  actually  using  its  capital  in 
carrying  on  the  business  of  manufacturing.  Is  the  defen<fant  en- 
titled to  this  exempti(Hi?  This  is  the  sole  question  to  be  deter- 
mined here. 
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Discussion. 
The  exemption  from  taxation  is  claimed  under  the  revenue  Act 
of  June  I,  1889,  amended  by  Act  of  June  8,  1893,  P.  L.  353,  and 
Act  of  June  7,  191 1,  P.  L.  673.  This  act  in  its  twenty-first  sec- 
tion imposes  a  tax  of  five  mills  upon  each  dollar  of  the  actual 
value  of  the  entire  capital  stock  of  every  corporation,  joint  stock 
associatimi,  limited  partnership  and  company  doing  business  in 
the  State.  It  stipulates,  however,  "That  the  provisions  of  this 
section  shall  not  apply  to  the  taxation  of  the  capital  stock  of  cor- 
porations, limited  partnerships  and  joint  stock  associations  or- 
ganized for  manufacturing  purposes  which  is  invested  in  and  ac- 
tually and  exclusively  employed  in  carrying  on  manufacturing 
within  the  State,  .  .  .  but  every  manufacturing  corporation, 
limited  partnership  or  joint  stock  association  shall  pay  the  tax  of 
five  mills  herein  provided  upon  such  proportion  of  its  capital 
stock,  if  any,  as  may  be  invested  in  any  property  or  business  not 
strictly  incident  and  appurtenant  to  its  manufacturing  business, 
it  being  the  object  of  this  proviso  to  relieve  from  State  taxation 
only  so  much  of  the  capital  stock  as  is  invested  purely  in  the 
manufacturing  plant  and  business."  The  corporation  claiming 
exemption  under  this  proviso  must  show  as  conditions  precedent 
to  the  allowance  of  the  exemption  that  it  is, 

(a)  Organized  for  manufacturing  purposes,  and 

(b)  That  its  capital  is  actually  and  exclusively  employed  in 
carrying  on  manufacturing  within  the  State. 

The  defendant  company  does  not  in  terms  appear  to  have  been 
organized  for  manufacturing  purposes.  Its  corporate  purpose  is 
stated  to  be  ''Quarrying,  crushing,  preparing  and  marketing 
stone."'  Although  it  is  not  expressly  declared  to  be  a  manufactur- 
ing company  it  may  be  so  in  fact  if  its  business  is  actually  that  of 
manufacturing.  Whether  this  is  so  or  not  will  depend  upon  what 
it  does  in  the  carrying  on  of  its  business.  Quarrying  is  not  manu- 
facturing, neither  is  crushing  in  and  of  itself  a  manufacturing 
process,  unless  it  results  in  the  production  of  a  new  and  different 
article.  Marketing  stone  is  certainly  not  manufacturing.  Whether 
preparing  stone  is  to  be  so  regarded  as  manufacturing  depends 
upon  the  method  and  result  of  the  preparation.  The  testimony  of 
its  treasurer  submitted  at  the  trial  thus  defines  the  method  and 
result  of  the  preparation  made  by  the  company : 


Digitized  by  CjOOQ  IC 


434  THE  PENNSYLVANIA  2  P.  C.  R. 

"The  company  takes  the  raw  material  consisting  of  rock  and 
stone  from  the  quarries  and  carries  it  by  hand  or  machinery  to 
large  crushers,  which  crush  the  stone  into  smaller  sizes.  This 
crushed  stone  is  carried  by  belts  or  conductors  to  large  screens 
where  it  is  assorted,  the  different  sizes  going  into  different  bins, 
and  that  which  is  not  in  condition  to  pass  through  the  screen  goes 
into  another  bin  whence  it  is  taken  back  to  the  crusher  and  again 
re-cmshed  to  a  marketable  size.  The  company  has  six  plants  lo- 
cated at  Marysville,  Howellsville,  Birdsboro  and  Clingan,  Penn- 
sylvania, and  has  a  capacity  of  4,500  tons  of  manufactured  prod- 
uct per  day.  In  its  manufacturing  operations  it  employs  eighteen 
crushers  with  the  necessary  boilers,  engines,  elevators,  screens, 
storage  bins,  etc.,  necessary  for  the''  preparation  of  the  stone  for 
marketing. 

This  testimony  is  the  statement  of  the  defendant  company  as 
to  the  processes  employed  by  it  in  preparing  stmie  for  the  market. 
While  it  has  extensive  machinery,  it  is  used  only  for  the  breaking 
of  the  stone  or  rock  into  the  sizes  required  for  the  different  pur-^ 
poses  for  which  the  stone  is  afterwards  used.  If  the  breaking  of 
the  stone  into  these  sizes  was  performed,  as  it  could  be  by  the 
manual  labor  of  men  wielding  hammers  and  breaking  the  stone 
into  the  required  sizes,  it  could  scarcely  be  pretended  that  this  is 
manufacturing.  The  machinery  employed  doubtless  crushes  the 
stone  much  more  rapidly  and  economically  than  it  could  be  done 
by  men  wielding  hammers,  and  the  sorting  of  the  sizes  is  accom- 
plished by  running  the  crushed  stone  over  screens  with  different 
sized  mesh  and  permitting  the  stone  of  the  varying  sizes  to  fall 
into  the  underlying  bins.  There  does  not  seem  to  be  any  attempt 
to  make  the  sizes  of  the  stone  into  which  the  rock  is  crushed  of 
any  uniform  shape.  The  pieces  as  they  fall  from  the  crusher  are 
sold  in  the  market  without  the  application  thereto  of  any  art,  skill 
or  process  whkh  in  any  way  changes  the  appearance  or  the  form 
of  the  portions  as  they  leave  the  crusher^  The  processes  of  this 
defendant  seem  to  be  entirely  different  from  those  of  a  slate 
company,  which  splits  the  slate  rock  into  pieces  and  produces 
therefrom  shingles,  slates,  polished  slabs  for  wainscoting  and 
other  purposes,  and  slate  fashioned  for  various  uses  to  which 
slate  is  ada^^ted.  The  irregular  pieces  as  they  fall  from  the 
crusher  are  sold  in  that  condition  without  any  attempt  on  the  part 
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of  the  defendant  company  to  remove  the  rough,  irr^fular  edges 
or  in  any  way  f  ad&ion  these  portions  so  as  to  give  them  a  unifonn 
appearance.  The  employment  of  the  process  and  the  use  of  the 
machinery  is  solely  for  the  purpose  of  breaking  the  stone  into 
pieces  of  various  sizes.  The  rock  still  remains  rock  or  stone.  The 
only  difference  is  in  the  sizes  of  the  portions,  and  in  this  natural 
condition  without  the  application  of  any  art  or  process  to  change 
the  form  or  appearance  of  the  broken  pieces  the  same  are  sold  by 
the  defendant  company  in  the  market.  The  term  "manufactur- 
ing" has  been  defined  in  many  different  ways  by  lexicographers 
and  has  been  ccmsidered  judicially  in  many  cases. 

In  the  case  of  Hartranft  v.  Wicgmann,  lai  U.  S.  609,  the  Su* 
preme  Court  of  the  United  States  uses  the  following  lai^fuage: 
"The  question  i^  whether  cleaning  off  the  outer  layer 
of  the  shell  by  acid  and  then  grinding  off  the  second 
layer  by  an  emery  wheel  so  as  to  expose  the  inner  layer 
is  a  manufacture  of  the  shell,  the  object  of  these  manipu- 
lations being  simply  for  the  purpose  of  ornament  and 
scnne  of  the  shells  being  afterwards  etched  by  acids  so  as 
to  produce  inscriptions  upon  them.  It  appears  .  .  . 
that  there  is  no  difference  in  name  and  use  between  the 
shells  ground  on  the  emery  wheel  and  those  not  ground. 
.  .  .  We  are  of  opinion  that  the  shells  in  question  here 
were  not  manufactured  and  were  not  manufacturers  of 
shells  within  the  sense  of  the  statute  imposing  a  duty  of 
thirty-five  per  centum  upon  such  manufacturers  but  were 
shells  not  manufactured  and  fell  under  that  designation 
on  the  free  list.  They  were  still  shells.  They  had  not 
been  manufactured  into  a  new  and  different  article  hav- 
ing a  distinctive  name,  character  or  use  from  that  of  a 
shell.  The  application  of  labor  to  an  article  either  by 
hand  or  mechanism  does  not  make  the  article  necessarily 
a  manufactured  article  within  the  meaning  of  the  term 
as  used  in  the  tariff  laws.  Washing  and  scouring  wool 
does  not  make  the  resulting  wool  a  manufacture  of  wool. 
Cleaning  and  ginning  cotton  does  not  make  the  result- 
ing cotton  a  manufacture  of  cotton.'' 
Counsel  for  defendant  refers  us  to  many  cases  decided  by  this 
court  in  which  it  was  decided  that  manufacturing  had  been  per- 
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fonned :  The  dyeing  of  woolen  and  cotton  goods  (5  Pa.  C.  C.  94) ; 
the  making  of  hams,  sides,  bacons,  etc.,  from  hogs  (3  Common- 
wealth Docket,  1896)  ;  the  production  of  sole  leather  by  tanning 
hides  (598  Commonwealth  Docket,  1896) ;  converting  coal  into 
coke  (490  June  Term,  1892)  ;  converting  whole  spices  and  mus- 
tard seed  into  saleable  mustard,  spices  and  condiments  (306  Janu- 
ary  Term,  1892)  ;  changing  day  into  brick  by  tempering,  mould- 
ing and  burning  (335  January  Term,  1893) ;  quarrying  large 
blocks  of  slate,  splitting  them  into  pieces  of  varying  thickness, 
sizing,  dressing  and  preparing  for  roofing,  door  steps,  lintels,  school 
slates  and  kitchen  utensils  (158  January  Term,  1887),  are  all 
cases  in  which  by  some  art  or  process  a  different  product  has  been 
produced  than  that  upon  which  the  art  or  process  was  expended. 
Many  other  cases  have  been  considered  and  might  be  here  cited. 
Among  these  is  the  late  case  of  Commonwealth  v.  Consolidated 
Dressed  Beef  Company,  242  Pa.  163.  This  case  very  nearly  re- 
sembles the  one  we  now  have  under  consideration.  After  the  ap- 
plication of  defendant's  machinery  the  product  still  remains  stone, 
broken  into  sizes  to  meet  the  demands  of  the  market.  It  is  still 
stone,  bearing  the  appearance  of  stone,  with  no  regular  shape  or 
fixed  size  in  the  portions  which  are  sold  just  as  they  come  from 
the  crushers  without  any  attempt  to  remove  the  irregularities  of 
the  edges  or  make  the  pieces  of  uniform  shape.  In  our  opinion 
this  is  not  manufacturing  within  the  meaning  of  our  statute. 
We  therefore  have  reached  the  following  conclusions : 

1.  The  defendant  OHnpany  is  not  inccMporated  for  manufactur- 
ing purposes. 

2.  The  defendant  company  is  not  employing  its  capital  actually 
and  exclusively  in  the  carrying  on  of  manufacturing  within  the 
State  and  is  not  entitled  to  the  exemption  allowed  by  the  Acts  of 
June  8,  1893,  P.  L.  353,  and  June  7,  191 1,  R  L.  673. 

3.  The  Commonwealth  is  therefore  entitled  to  recover  the 
amount  of  its  settlement,  with  interest  and  attorney  general's 
conunission,  less  the  sum  paid  on  account,  to-wit,  $2,250.05. 

Judgment  is  therefore  now  directed  to  be  entered  in  favor  of 
the  CcMnmonwealth  and  against  the  defendant  for  the  sum  of 
$2,250.05,  unless  exceptions  be  filed  within  the  time  limited  by  law. 
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CoMMONW£AtTH  V.  BEIXKMNTE  hlUt  COHPANY. 

Tax  an  capital  stock — Manufacturing  companies— Bxemption  of 
—Making  railroad  ballast— Acts  of  June  8,  1893,  P.  L.  333, 
and  June  7,  1911,  P.  L.  673. 

A  corporatioii  engaged  in  crushing  limettone  and  attorting  from  the 
crushed  rock  the  pieces  of  specified  size  for  use  as  railroad  ballast  without 
applying  thereto  any  art  or  process  to  change  the  form  or  appearance  of 
the  rock,  or  to  produce  a  new  or  different  article,  is  not  engaged  in  manu- 
facturing and  is  not  entitled  to  the  exemption  from  tax  on  capital  stock 
which  is  allowed  by  the  Acts  of  June  8,  i8gi3.  P.  L.  353,  a&d  June  7»  ipii. 
RL.673. 

Appeal  from  settlement  of  tax  on  capital  stock.  C.  P.  Dauphin 
County.    No.  166  Commonwealth  Docket,  1913. 

Wm.  M.  Hargest,  Second  Deputy  Attorney  General,  for  titut 
Commonwealth. 

C.  B,  Miller,  for  defendant. 

McCAUELt,  J.,  Feb.  17,  191 5: 

The  defendant  claims  that  it  is  a  manufacturing  company  and 
that  under  the  law,  its  capital  being  employed  exclusively  in  manu- 
facturing, is  exempt  from  the  payment  of  a  capital  stock  tax. 
Trial  by  jury  has  been  duly  waived  in  pursuance  of  the  Act  of 
April  22,  1874.  From  the  testimony  submitted  we  find  the  fol* 
lowing: 

Statshcnt  of  Pacts. 

The  defendant  company  was  formed  and  incorporated  AprO  13, 
1910,  for  the  purpose  of  manufacturing  and  selling  lime,  cement, 
lime  stone,  and  the  products  thereof.  Its  capital  stock  has  been 
valued  by  the  accounting  officers  of  the  State  at  $50,000,  and  in 
the  appeal  there  is  no  specification  of  objection  to  this  valuation. 
On  September  18,  1913,  the  accounting  officers  of  the  Common- 
wealth settled  a  tax  of  five  mills  upon  this  valuation,  amounting 
to  $250.  The  defendant  claims  that  it  is  exempt  as  a  manufac- 
turing company  actually  using  its  capital  in  carrying  on  the  busi- 
ness of  manufacturing.  Is  the  defendant  entitled  to  this  exemp- 
tion?  This  is  the  sole  question  to  be  determined  here. 
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Discussion. 

The  exeiiq>tioa  from  taxation  is  claimed  under  the  revenue  act 
of  June  I,  1889,  amended  by  Act  of  June  8^  1893,  P.  L.  353,  and 
Act  of  June  7, 191 1,  P.  L.  673.  This  act  by  the  proviso  contained 
therein  exempts  from  the  payment  of  the  capital  stock  tax  im- 
posed by  the  act  corporations  organized  for  manufacturing  pur- 
poses and  actually,  and  exclusively  employing  their  capital  in 
carrying  on  manufacturing  within  the  State.  From  the  testimony 
of  the  officers  of  the  company  submitted  in  the  form  of  an  affi- 
davit by  the  president  and  treasurer,  it  appears  that  the  process 
of  manufacturing  employed  by  the  defendant  company  is  the 
crushing  by  the  means  of  machinery  of  large  pieces  of  lime  stone 
as  they  come  from  the  quarries.  After  crushing  the  large  ma- 
terial the  pieces  of  stone  which  are  of  a  uniform  definite  size  and 
having  a  diameter  of  not  more  than  two  and  three-fourths  inches 
and  not  less  than  three-fourths  of  an  inch,  are  separated  by  me- 
chanical contrivance  for  the  manufacture  of  crushed  stone  and 
are  given  the  distinctive  name  of  railroad  ballast,  and  as  such  is  a 
new  and  distinctive  article,  having  a  new  and  definite  use.  The 
mass  of  crushed  stone  which  does  not  conform  to  specifications 
as  to  size  is  carried  away  and  becomes  a  waste  product.  The 
statement  of  the  corporate  purpose  does  not  of  itself  clearly  indi- 
cate that  the  defendant  company  was  formed  and  incorporated 
for  manufacturing  purposes.  The  method  of  carrying  on  the 
business  as  testified  to  by  the  president  and  treasurer  clearly 
shows  that  the  corporate  business  is  conducted  in  substantially  the 
same  way  as  that  of  the  John  T.  Dyer  Quarry  Company,  Com. 
monwealth  Docket,  1914,  No.  30,  [see  preceding  case,]  in  which 
we  this  day  file  our  opinion.  For  the  reasons  stated  in  said  opin- 
ion, whkh  we  direct  shall  be  regarded  as  our  opinion  in  the  pres- 
ent case,  we  are  not  satisfied  that  the  defendant  company  was 
organized  for  manufacturing  purposes  or  that  its  capital  is  ac- 
tually and  exclusively  employed  in  carrying  on  manufacturing. 
It  b  engaged  in  breaking  stone  by  means  of  machinery  into  por- 
tions of  varying  sizes,  and  does  not  by  any  art  or  process  attempt 
to  remove  the  rough,  irregular  edges  of  the  pieces,  or  in  any  way 
fashion  them  so  as  to  give  them  a  uniform  appearance.  The 
broken  rock  still  continues  to  be  rock  or  stone  and  is  in  no  way 
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changed  in  form  or  appearance.    Por  the  reasons  slated  in  our 
(q>inion  in  the  case  jnst  referred  to,  we  condnde  as  f odows : 

1.  The  defendant  company  is  not  incorporated  for  manufac« 
taring  purposes. 

2.  The  defendant  company  is  not  employing  its  capital  actually 
and  exchisivdy  in  the  carrying  on  of  manufacturing  within  the 
State  and  is  not  entitled  to  the  exemption  allowed  by  the  Acts  of 
June  8,  1893,  P.  L.  353,  and  June  7, 191 1,  P.  L.  673. 

3.  The  Gmunonwealth  is  therefore  entitled  to  recover  the 
amount  of  its  settlement,  with  interest  and  attorney  general's  com- 
mission,  to  wit,  $382.19. 

Judgment  is  therefore  now  directed  to  be  entered  in  favor  of 
the  Commonwealth  and  against  the  defendant  for  the  sum  of 
$282.19,  unless  exceptions  be  filed  within  the  time  limited  by  law. 


LocoMMRE  Co.  OP  Ambiica  V.  MAtome. 

Foreign  corporations — Registration — Service  of  process-^Act  of 
Jtme  8, 1911,  P.  L.  710. 

The  Act  of  Jane  8,  1911,  P.  L.  710^  repealed  the  Act  of  April  33,  i974 
P.  U  108;  and  limited  the  provtsioBa  of  Art  XVI,  Sec  5,  of  the  Constt* 
tudoD,  so  that  a  foreign  oorporation  dotiif  bntiacat  in  this  State  need 
have  only  one  authorized  registered  agent  in  the  State. 

Motion  for  judgment.  C.  P.  Allegheny  County.  1914,  No. 
2281. 

Evans,  Noble  &  Evans,  for  plaintiff. 

George  M.  Hosack,  for  defendant. 

Kennedy,  J.,  Dec.  19,  1914: 

This  is  a  motion  by  the  defendant  for  judgment  on  the  plead- 
ings. 

Hie  plaintiff,  a  foreign  corporation,  doing  business  in  Pitts- 
burgh, claims  of  the  defendant  the  sum  of  $899.62  for  work  and 
material  furnished. 

The  defendant  admits  owing  $169.15,  which  amount  he  has 
paid  the  ^aintiff  since  suit  was  brought,  but  denies  further  in- 


Digitized  by  CjOOQ  IC 


4IP  TH£  PENNSYLVANIA  2  P.  C.  R. 

dcbtcdtms,  and  in  addition  denies  the  right  of  the  plaintiff  to  re- 
cover in  this  action  because  it  has  not  re^^stered  with  the  secre- 
tary of  the  Commonwealth  a  statement  and  the  location  of  its 
agency  in  Pittsburgh,  and  avers  that  Art.  XVI,  Sec.  5,  of  the  Con- 
stitution, which  provides  that  ''No  foreign  corporation  shall  do 
any  business  in  this  State  without  having  one  or  more  known 
places  of  business  and  an  authorized  agent  or  agents  in  the  same, 
upon  whom  process  may  be  served/'  requires  an  agency  upon 
whom  process  can  be  served  in  each  place  of  business  in  the  State. 
It  is  admitted  that  the  plaintiff  has  a  registered  agency  in  Phila- 
delphia. We  are  not  convinced  that  the  clause  demands  the  inter- 
pretation placed  upon  it  by  defendant  We  are  aware  that  the 
cases  cited  by  defendant — Phcenix  Silk  Mfg.  Co.  v.  Reilly,  187 
Pa.  526,  and  Hagerman  v.  Empire  Slate  Co.,  97  Pa.  534,  are 
open  to  that  construction,  but  they  are  based  not  only  upon  Art. 
XVI,  Sec.  5,  of  the  Constitution,  but  mainly  upon  the  Act  of 
April  22,  1874,  P.  L.  108,  which  did  require  an  authorized 
roistered  agent  in  each  place,  of  business.  This  act,  however, 
was  repealed  by  the  Act  of  June  8,  191 1,  P.  L.  710,  which  pro- 
vides that  a  foreign  corporation  shall  have  but  one  authorized 
roistered  agent  in  the  State.  The  Constitution  requires  the  plain- 
tiff to  have  one  (or  more)  known  places  of  business  and  an  au- 
thorized agent  (or  agents)  in  the  same  upon  whom  process  may 
be  served.  Inasmuch  as  the  legislature  has  seen  fit  to  so  limit  the 
lai^age  of  this  clause  that  under  it  one  agent  is  sufikient  and 
that  service  upon  him  may  be  made  through  the  secretary  of  the 
Conmionwealth  of  any  process  issued  by  any  court,  magistrate  or 
justice  of  the  peace  having  jurisdiction  of  the  subject  matter  in 
any  county  where  the  right  of  action  arises,  we  are,  unless  such 
construction  is  clearly  repungnant  to  the  clause  quoted,  bound 
thereby,  and  therefore  the  motion  of  the  defendant  for  judgment 
on  the  pleadings  is  dismissed  and  rule  discharged. 
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Lehigh  Vaixey  Coal  Company  v.  Bell  Telephone  Company 
o*  Pennsylvania. 

Complaint  Docket  No.  264. 

Fikd  July  31,  1914.  Decided  March  3,  1915. 

Kelley  Brothers  Coal  Company  v.  Bell  Telephone  Com- 
pany OP  Pennsylvania. 

Complaint  Docket  No.  270. 

Filed  August  20,^  1914.  Decided  March  3,  1915. 

Telephone  companies— Rates — Service — Discriminaiion, 

Complainants  alleged  that  respondent  refused  to  fumbh  telephone  serv- 
ice except  at  rates  which  are  higher  than  the  rates  heretofore  paid,  and 
that  the  higher  rates  are  practically  prohibitive.  The  testimony  showed 
that  the  complainants  are  located  at  the  end  of  a  line  twenty-one  miles 
from  the  respondent's  exchange,  in  a  small  community  already  served  by 
another  company,  that  the  line  over  which  service  has  been  rendered  is 
antiquated  and  in  such  bad  condition  that  it  can  no  longer  be  safely 
operated,  that  to  replace  the  line  would  involve  an  expense  of  from  $2,000 
to  $8,000,  and  that  there  is  little  likelihood  of  securing  other  subscribers 
in  the  oommunity. 

Held:  The  respondent  must  charge  the  same  rates  for  service  here  as 
are  charged  by  it  for  similar  service  elsewhere  under  similar  circum- 
stances and  conditions.  To  charge  a  lower  rate  merely  because  a  prior 
rate  based  upon  an  antiquated  and  inferior  service  had  been  in  effect, 
would  discruninate  against  other  localities  similarly  situated. 

Report  and  Order  of  the  Commission. 
Commissioner  Brecht: 

The  complainants  in  this  proceeding  are  located  near  Snow 
Shoe,  Pennsylvania,  and  have  been  subscribers  of  the  Bell  Tele- 
phone Company  for  a  number  of  years.  In  the  complaint  of 
Kelley  Brothers  Coal  Company,  it  is  allied  that  respondent 
refused  to  install  a  telephone  station  in  the  new  office  of  com- 
plainant although  requested  so  to  do  several  times  since  Novem- 
ber, 1913.  The  complaint  of  the  Lehigh  Valley  Coal  Company 
sets  forth  that  for  twenty  years  or  more  complainant  has  re- 
ceived "'service  from  the  Bell  Telephone  Company  and  its  prede- 
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cessors at  an  annual  rental  of  $48.00;"  that  in  1911  notice 

was  served  upon  complainant  that  service  at  the  old  rates  would 
be  discontinued  and  that  higher  rates  would  be  charged  for  serv- 
ice thereaf ter,  which  were  not  accepted ;  that  as  a  result  of  this 
proposition  and  its  refusal  the  Lehigh  Valley  Coal  G)mpany  was 
advised  by  respondent  "under  date  of  July  13,  1914,  that  service 
would  be  discontinued  at  Snow  Shoe  after  August  isth"  follow- 
ing; that  the  terms  of  the  several  propositions  submitted  were 
prohibitive;  and  that  the  service  at  Snow  Shoe  cannot  be  put 
upon  a  new  basis  of  rates  or  arbitrarily  discontinued  because  the 
patronage  of  the  respondent  has  been  permitted  to  dwindle  to  a 
few  subscribers. 

It  is  held  by  respondent  that  its  line  between  Belief onte  and 
Snow  Shoe  is  now  and  has  been  for  some  time  in  so  precarious 
a  condition  "that  it  may  go  down  at  any  time/'  and,  therefore, 
urgently  needs  rebuilding,  that  it  pays  to  the  Pennsylvania  Rail- 
road Company  for  pole  attachments  on  that  line  a  rental  of 
$85.80  per  year,  that  its  total  annual  revenue  for  toll  service  and 
rental  derived  from  its  sole  subscriber  on  that  line  amounts  only 
to  $6142,  that  the  old  rates  are  below  the  standard  rates  charged 
everywhere  else  and,  therefore,  discriminatory  and  prohibited  by 
law,  and  finally  that  in  order  that  satisfactory  standard  telephone 
service  may  be  given  at  Snow  Shoe  at  any  price  it  would  be  neces- 
sary to  proceed  at  once  to  "construct  a  pole  line  and  copper  cir- 
cuit for  a  distance  of  nineteen  miles  over  the  mountain.^' 

By  agreement  between  all  parties  in  interest  these  two  com- 
plaints, since  they  involved  substantially  the  same  point,  were 
merged  into  and  considered  as  one  complaint  at  the  hearing  held 
before  the  Commission  on  January  7,  191 5. 

Snow  Shoe,  as  appears  from  the  record,  lies  twelve  and  one- 
quarter  miles  by  air  line  and  twenty-one  and  three-quarters  miles 
by  tdephone  route  northwest  of  Bellefonte.  It  is  connected  with 
the  Bellefonte  exchange  of  the  Bell  Telephone  Company  by  a 
"single  wire  grounded  circuit/'  From  a  point  a  little  more  than 
fourteen  miles  distant  from  Snow  Shoe  the  line  into  that  borough 
is  an  iron  wire  and  is  attached  to  the  poles  of  the  Pennsylvania 
Railroad  Company,  for  which  attachment  the  telephone  company 
pays  an  annual  rental  of  $85.80,  or  an  average  of  $6.00  per  mile. 
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This  wire  was  installed  in  i88i  and  is  the  only  case  of  a 
'^grounded  wire''  in  use  in  the  entire  Harrisbmg  district  of  tiie 
respondent,  which  includes  two  counties  in  the  State  of  New 
Jersey  and  all  that  portion  of  Pennsylvania  lying  between  Baston, 
Scranton,  Altoona  and  the  State  line  on  the  south. 

The  usual  length  of  service  of  an  iron  wire  is  fr<Mn  ten  to  fif- 
teen years,  and  as  this  particular  line  has  been  in  place  for  a 
period  of  thirty-three  years,  the  wire,  according  to  the  testimony 
offered,  has  deteriorated  to  about  one4ttlf  to  three-fourths  of  its 
original  size.  Its  corroded  condition  has  greatly  impaired  its  ef- 
ficiency for  transmission  purposes  and  has  so  weakened  its 
strength  that  it  has  been  found  necessary  to  make  as  many  as  five 
repair  connections  between  two  successive  poles.  Furthermore, 
the  general  condition  of  the  wire  is  such  that  respondent  received 
two  letters  from  the  railroad  company  in  1914  stating  that 
through  breaks  along  the  line  the  aforesaid  wire  was  interfering 
with  the  circuit  of  its  own  wires.  This  stiuation  always  proves 
to  be  a  serious  matter,  as  the  railroad  company  is  operating  its 
trains  by  telephone  communication  and  every  such  interference 
will  throw  its  signals  out  of  service. 

It  was  the  opinion  of  the  superintendent  of  the  Harrisbuig 
Division  of  respondent's  lines  that  the  condition  of  the  line  to 
Snow  Shoe  is  so  badly  corroded  and  out  of  repair  that  service 
over  that  route  must  be  at  once  discontinued.  In  that  event  the 
iron  wire  would  have  to  be  replaced  with  a  copper  metallic  cir- 
cuit line  over  a  distance  of  fourteen  miles ;  and  if  the  railroad 
company  diould  not  allow  the  use  of  its  poles  a  new  pole  Kne  for 
that  distance  would  also  have  to  be  erected.  This  change,  it  is 
estimated,  would  involve  an  additional  outlay  for  plant  equip- 
ment of  from  $3,000  to  $8,000,  accordingly  as  either  plan  would 
be  adopted. 

It  would  seem  reasonable  to  contend  that  before  the  telephone 
company  should  be  required  to  assume  that  additional  burden 
there  should  be  in  sight,  to  warrant  the  expenditure  a  reasonable 
return  upon  the  investment  after  due  effort  has  been  made  to 
secure  and  dtvtlop  business.  It  is  alleged  by  respondent  that 
after  making  a  careful  canvass  of  the  field  at  different  times  it 
failed  to  obtain  bona  fide  subscribers  or  even  assurances  from 
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prospective  subscribers  sufficient  in  number  to  justify  the  recon- 
struction of  the  line.  Under  such  circumstances  about  the  only 
alternative  respondent  could  select  is  to  put  into  effect  the  rates 
published  in  its  tariffs  which  are  established  everywhere  else 
where  similar  conditions  prevail. 

Prior  to  the  hearing  held  on  the  matter  respondent,  under  the 
tnq>ression  that  the  Lehigh  Valley  Coal  Company  desired  only 
individual  rates  submitted  two  propositions  for  that  kind  of  serv- 
ice. These  were  rq;arded  at  the  time  as  prohibitive  and  would 
not  be  entertained  by  that  company.  Upon  the  suggestion  of  the 
Commission,  with  a  view  of  reaching  a  settlement  in  the  matter, 
an  offer  was  made  at  the  hearing  by  respondent  to  submit  the 
standard  published  rates  for  all  kinds  of  service  furnished  by  the 
Bell  Telephone  Company,  individual  line,  two-party  line,  four- 
party  line,  multi-party  line  and  private  toll  station  service,  to  com- 
plainants permitting  them  to  select  whichever  would  best  suit  their 
purpose  and  convenience. 

Accordingly,  under  date  of  January  nth,  191 5,  the  telephone 
company  sulxnitted  for  comfdainant's  consideration  propositions 
and  rates  for  service  at  Snow  Shoe,  in  connection  with  its  Belle- 
f onte  central  office  service,  as  follows : 

( i)  Individual  flat  service  for  $261.00  per  annum,  made  up  of 
a  flat  rate  service  of  $36.00  per  annum,  and  the  usual  exchange 
mileage  beyond  the  base  rate  area  of  $5  per  quarter  mile,  or  frac- 
tion thereof ; 

(2)  Two-party  line  service  (not  now  filed  for  Belief  onte  serv- 
ice), to  meet  the  particular  needs  and  convenience  of  complainants 
for  $171  per  annum,  made  up  on  a  flat  rate  and  line  mileage 
basis; 

(3)  Four-party  line  service  for  $114.00  per  annum,  provided 
three  other  subscribers  are  secured ; 

(4)  Private  toll  station  service  individual  line,  under  a  guar- 
antee df  $49.00  per  month,  for  $588.00  per  annum ; 

(5)  Multi-party  line  service  business  for  $24.00  per  annum, 
residence  $18.00  per  annum.  Under  the  requirements  of  this 
tariff  it  would  be  necessary  for  respondent  to  have  a  total  of  fifty- 
seven  (S7)  subscribers. 

No  communication  has  been  received  by  the  Commission  from 
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either  party  to  this  proceeding  indicating  that  any  of  the  aforesaid 
terms  and  propositions  have  been  accepted  by  complainants. 

Snow  Shoe  and  Clarence  are  the  two  communities  that  prac- 
tically comprise  the  whcde  population  of  the  territory  em- 
braced in  this  proceeding.  The  population  of  Snow  Shoe  is  said 
to  be  643  and  of  Clarence  250.  Within  this  territory  of  rather 
limited  population  a  ccmipeting  telephone  company  is  maintain- 
ing and  operating  an  exchange,  widi  a  patronage  of  eighty-one 
subscribers,  as  testified  to  by  one  of  complainant's  witnesses.  It 
would,  therefore,  not  seem  very  probaUe  under  present  condi- 
tions that  the  most  thorough  and  diligent  canvass  would  enable 
respondent  to  procure  from  fifty  to  sixty  new  subscribers  in  that 
district  And  yet,  unless  such  number  can  be  obtained,  there 
must  be  a  radical  change  in  the  old  rates  collected  from  com- 
plainants if  the  telephone  company  does  not  wish  to  lay  itself 
open  to  the  charge  of  maintaining  unjustly  discriminatory  rates 
in  that  territory.  The  published  tariffs  of  the  company  must 
apfJy  here  the  same  as  elsewhere. 

In  September,  1914,  the  chief  telephone  inspector  of  the  Com- 
mission was  directed  to  make  a  careful  investigation  of  the  con- 
dition of  respondent's  telephone  plant  at  Snow  Shoe  and  report 
the  result  of  his  ascertainment  to  the  Conunission  at  its  next 
meeting.  After  a  thorough  inspection  of  the  situation  in  ques- 
tion, the  inspector  advised  against  granting  the  petition  of  com- 
plainants. In  the  report  filed  by  him,  he  recommended,  inter  alia, 
that: 

"Careful  consideration  leads  to  the  conclusion  that  the  interests 
of  the  parties  to  this  case,  as  well  as  the  general  public  who 
patronize  the  service  to  Snow  Shoe  from  points  outside  thereof, 
would  be  best  served  by  eliminating  the  existing  antiquated  lines 
and  obsolete  equipment  and  methods  now  in  use,  and  substitut- 
ing in  lieu  thereof  lines  and  equipment  of  the  universal  standard 
(type)  and  at  the  standard  classified  rates  for  such  service.'' 

The  precarious  condition  of  respondent's  line,  the  obsolete 
character  of  the  "grounded  circuit"  still  in  use,  and  the  not  in- 
frequent interruptions  of  the  wires  of  the  railroad  company  due 
directly  to  breaks  upon  the  telephone  line  indicate  that  the  present 
iron  wire  line  has  outlived  its  normal  life  and  should  be  replaced 
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before  further  service  is  offered  to  the  public  over  that  route. 
When  that  reconstruction  is  made  ttiere  is  no  assurance  given 
now  that  the  poles  of  the  railroad  company  may  be  used  to  make 
the  attachment  of  the  telephone  equipment  Should  that  privi- 
Itgt  be  denied  to  respondent  a  new  line  of  poles  will  have  to  be 
erected  over  a  distance  of  fourteen  miles. 

In  rdmilding  the  line  it  would  not  be  in  keeping  with  modem 
business  methods  to  install  a  duplicate  of  the  old  line.  Respond- 
ent could  not  be  expected  to  put  again  into  service  an  *'iron  wire 
grounded  circuit."  A  system  so  primitive  and  obsolete  would 
have  to  give  way  to  the  modem  copper  metallic  circuit  that  is  now 
practically  in  use  throughout  the  country.  This  change  in  the 
constmction  of  the  plant  would  involve  a  larger  expenditure  for 
plant  equipment,  and  necessarily  would  require  a  higher  service 
charge  for  operation  and  maintenance.  It  would,  therefore/ be 
subversive  of  a  fundamental  principle  of  business  economy  to  re- 
quire the  same  rates  for  an  adequate  modem  equipment  and  serv- 
ice that  is  now  charged  for  a  system  that  was  installed  over  thirty 
years  ago  and  has  been  shown  to  be  worn  out  for  the  purpose  for 
which  it  was  constmcted. 

Moreover,  to  allow  an  obsolete  or  exceptionally  low  rate  to  be 
given  to  one  party  and  not  extend  the  same  privilege  to  others 
would  be  showing  an  unjust  discrimination  in  the  matter  of  rates 
under  similar  circumstances  and  conditions  which  is  expressly 
prohibited  by  provisions  of  the  act  under  which  public  service 
corporations  are  r^fulated.  The  fact  that  the  privilege  had  been 
accorded  for  a  nund>er  of  years  under  different  circumstances 
to  any  one  does  not  furnish  any  valid  reason  for  continuing  such 
rates  when  the  old  order  of  things  has  been  done  away  witii  and 
a  new  and  later  type  of  equipment  installed  instead.  Under  the 
act  no  lower  rate  can  be  granted  to  any  one  simply  because  he 
has  been  a  subscriber  for  a  number  of  years  under  conditions 
which  the  evolution  of  the  business  has  outgrown. 

In  an  opinicxi  handed  down  January  5,  1914,  in  the  case  of 
Conunonwealth  ex  rel.  Mclver  v.  Central  District  Telefdione 
Company,^  on  the  right  of  a  telephone  company  to  terminate  a 
one-jrear  contract  after  the  first  year,  the  Supreme  Court  ol 

*^  Pa.  586. 
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Pennsylvania  held  that  'Hhe  company  could  tenninate'^  the  con- 
tract ''by  giving  reasonable  notice/'  but  could  not  ''annul  the  con- 
tract arbitrarily  and  refuse  all  service  to  the  relator;  for 

under  general  principles  of  law,  the  company  was  obliged  to  ren- 
der her  the  same  service  under  like  terms  that  it  gave  to  other 
persons  similarly  situated,  which  the  answer  states  it  is  and  al- 
ways has  been  ready  to  do/'  In  the  case  before  us,  the  respond- 
ent holds  itself  ready  to  furnish  service  to  complainants  at  the 
same  rates  and  upon  the  same  terms  that  it  gives  to  other  persons 
similarly  situated. 

The  petition  of  complainants  is  accordingly  refused  and  the 
case  dismissed. 

Obder. 

These  cases  being  at  issue  upon  complaints  and  answers  on 
file,  and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  the  date  hereof,  submitted 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  March  3,  191 5,  It  is  ordered,  that  the  complaints 
in  these  proceedings  be  and  they  are  herdby  dismissed. 

By  the  Commission, 
SAMum#  W.  Pbnnypacksk,  Chairman. 


Dexter  Porti^and  Cement  Company,  et  al.,  v.  The  Lehigh 
Vai^ley  Railroad  Company,  et  al. 

Adjustment  of  rates  on  cement. 

Complainants  alleged  that  the  adjustment  of  rates  00  cement  from  the 
Nazareth,  New  Jersey,  and  Lehigh  districts  to  Easton,  Bethlehem,  and 
Alkntown,  was  mireasonable. 

Held:  I.  The  rate  from  the  Nazareth  district  to  Easton,  which  is  ten 
cents  per  ton  higher  than  the  rate  from  the  Lehigh  district  to  Easton,  is 
reasooable,  as  the  former  involves  a  joint  service  while  tiie  latter  is  a 
one-line  hauL 

2.  The  joint  rate  from  Nazareth  to  Allentown  should  be  reduced  ten 
cents  per  ton. 
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CoMPi^AiNT  Docket  No.  230. 
Filed  June  g,  1914.  Decided  March  4,  191 5. 

Report  and  Order  of  the  Commission. 
Commissioner  Johnson  : 

This  case  is  brought  by  six  cement  manufacturing  companies 
having  plants  near  Nazareth,  Pa.,  the  complaint  being  that  rates 
on  cement  from  Nazareth  to  Easton,  Bethlehem,  and  Allen- 
town  are  unduly  high  in  comparison  with  the  rates  to  the  same 
markets  from  other  cement-producing  districts. 

Prior  to  September  27,  1909,  the  cement  rates  from  Nazareth 
to  Easton  were,  for  several  years,  fifty  cents  per  Ion  of  2,000 
pounds,  and  the  rates  to  Bethlehem  and  AUentown  were  sixty 
cents  per  ton,  with  the  exception  of  the  local  rate  via  the  Lehigh 
and  New  England  Railroad  to  Bethlehem,  which  was  fifty  cents 
per  ton.  Upon  that  date,  the  rate  to  Easton  was  raised  to  sixty 
cents,  no  change  being  made  in  the  rates  to  Bethlehem  and  Al- 
lentown.  The  rates  remained  at  sixty  cents  per  ton  (with  the 
exception  just  noted  of  the  fifty-cent  local  rate  to  Bethlehem  via 
the  Lehigh  and  New  England  Railroad)  from  Nazareth  to  all 
three  destinations  until  October  16,  191 1,  when  the  rates  to 
Easton  and  Bethlehem  were  reduced  to  fifty  cents  per  ton,  the 
rate  to  AUentown  being  left  at  sixty  cents.  January  15, 1913,  the 
sixty-cent  joint  rates  from  Nazareth  to  Easton  and  Bethlehem 
were  restored  and  the  joint  rate  to  AUentown  was  raised  to 
seventy  cents  per  ton, — ^no  change,  however,  being  made  in  the 
fifty-cent  local  rate  via  the  Lehigh  and  New  England  RaUroad 
from  Nazareth  to  Bethlehem. 

Nazareth  is  centrally  located  in  a  cement-producing  region, 
which  is  roughly  divisible  into  three  districts:  the  New  Jersey 
district,  in  which  are  located  Alpha,  Vulcanite  and  New  Village ; 
the  Nazareth  district,  extending  from  Martin's  Creek,  on  the 
Delaware  River  westward  to  Bath,  Northampton  County;  and 
the  Lehigh  district,  along  the  Lehigh  River,  partly  in  Northamp- 
ton County,  but  mainly  in  Lehigh  County  in  the  vicinity  of  Cop- 
lay.    Easton  is  nearest  to  the  New  Jersey  district.    AUentown  is 
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nearest  to  the  Lehigh  district,  while  Bethlehem  is  about  equally 
distant  from  the  Nazareth  and  Lehigh  districts. 

Each  of  the  three  markets  is  served  from  all  three  districts, 
there  being  two  or  more  railroads  out  of  each  district.  The  Le- 
high Valley  Railroad  and  the  Central  Railroad  of  New  Jersey 
pass  through  the  Lehigh  district  and  through  AUentown,  Bethle- 
hem (the  Lehigh  Valley  through  South  Bethlehem)  and  Baston. 
By  these  two  railroads,  also.  Alpha  and  Vulcanite,  in  the  New 
Jersey  district,  are  connected  with  the  three  cities.  The  rail- 
roads that  serve  the  plants  of  the  conq)lainants  in  the  Nazareth 
district  are  the  Leh^h  and  New  England  and  the  Delaware, 
Lackawanna  and  Western.  The  tracks  of  the  Lehigh  and  New 
England  Railroad  reach  Bethlehem,  but  not  Easton  and  Allen- 
town.  The  most  direct  routes  to  Easton  from  the  complainants' 
factories  near  Nazareth  are  by  the  Lehigh  and  New  England 
Railroad  to  Stockertown  and  thence  via  the  Lehigh  Valley,  or 
by  the  Delaware,  Lackawanna  and  Western  Railroad  to  Belfast 
Junction,  and  on  via  the  Lehigh  Valley.  Other  less  direct  lines 
via  various  connections  are  possible,  and  cement  from  the  Naza- 
reth district  can  and  does  reach  not  only  Easton  but  Bethlehem 
and  Allentown  by  numerous  routes.  The  adjustment  of  cement 
rates  from  the  several  districts  to  the  three  markets  in  question 
is  complicated  by  competition  both  among  producers  and  among 
carriers. 

The  general  or  standard  cement  rates  to  Easton,  Bethlehem, 
and  Allentown  have  been  fifty  cents  per  ton  when  the  shipment 
was  local  to  one  line,  and  sixty  cents  per  ton  when  the  freight 
moved  over  two  lines.  Upon  the  23d  of  February,  1915,  in  con- 
nection with  the  general  increase  of  five  per  cent,  in  freight  rates, 
these  standard  fifty  cent  and  sixty  cent  rates  were  raised  to  fifty- 
three  and  sixty-three  cents.  Some  exceptions  to  these  general 
rates  have  been  made,  mainly  because  the  sixth-class  local  rate 
for  the  short  distances  from  Vulcanite  and  Alpha  to  Easton,  and 
from  Coplay  to  Allentown  has  been  two  cents  per  hundred 
pounds  or  forty  cents  per  ton  (since  February  23,  1915,  two  and 
one-tenth  cents  per  hundred  and  forty-two  cents  per  ton).  The 
local,  or  one-line  rate  from  Alpha  and  Vulcanite  to  Easton  being 
forty  cents,  the  joint,  or  two-line,  charge  from  those  two  points 
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and  from  New  Village  was  fifty  cents  per  ton.  The  one-line 
local  rate  from  Coplay  to  Allentown  was  forty  cents  per  ton,  and 
the  rate  to  Allentown  from  points  on  the  Ironton  Railroad,  a 
short  terminal  or  industrial  road  in  the  Lehigh  cement  district, 
was  made  forty  cents  to  correspond  with  the  sixth-class  local 
rate  from  Coplay.  Upon  the  23d  of  February,  the  forty  cent 
rate  was  changed  to  forty-two  cents  and  the  fifty  cent  rate  to 
fifty-three  cents. 

The  adjustment  of  rates  at  the  time  the  complaint  was  filed  re- 
quired the  complainants  having  plants  near  Nazareth  to  pay  a 
freight  rate  of  sixty  cents  per  ton  on  cement  shipped  to  Easton ; 
while  their  competitors,  having  plants  in  the  New  Jersey  and 
Lehigh  districts,  were  charged  forty  or  fifty  cents  a  ton.  The 
rate  from  the  Nazareth  district  (Martin's  Creek  to  Bath,  in- 
clusive) to  Easton  is  for  a  joint  or  two-line  haul  and  is  ten  cents 
higher  than  the  one-line,  or  local  rate  to  Easton  from  the  Lehigh 
district.  The  two-line  rate  to  Easton  from  the  Nazareth  district 
is  also  ten  cents  above  the  fifty-cent  joint  rate  from  the  New 
Jersey  district,  which  joint  rate  is  ten  cents  above  the  forty-cent 
local  sixth-class  rate  from  Alpha  and  Vulcanite  to  Easton.  An 
increase-  of  two  cents  in  the  forty-cent  rates  and  of  three  cents 
in  the  fifty-cent  rates  became  effective  February  23,  191 5.  It  is 
our  opinion  that  the  present  adjustment  of  rates  on  cement  to 
Easton  from  the  three  cement-producing  districts  is  not  unreason- 
able. A  charge  of  ten  cents  more  for  a  joint  service  than  for  a 
local  or  one-line  haul  seems  justified.  The  reasonableness  of  the 
one-line  rate  not  having  been  questioned,  a  joint  rate  of  ten  cents 
a  ton  above  the  local  rate  can  not  be  held  to  be  unjust. 

The  joint  interstate  rate  of  fifty  cents  (or  fifty-three  cents) 
from  the  New  Jersey  district  to  Easton — ten  cents  less  than  the 
joint  rate  from  the  Nazareth  district  to  Easton — does  not,  in  our 
opinion,  establish  the  unreasonableness  of  the  sixty-cent  (or 
sixty-three-cent)  joint  rate  from  the  Nazareth  district.  The  con- 
trolling factor  in  the  cement  rates  from  the  New  Jersey  district 
to  Easton  is  the  forty-cent  (or  forty-two-cent)  local  sixth  class 
rate  from  Alpha  and  Vulcanite,  which  places  are  within  five 
miles  of  Easton.  A  joint  rate  of  fifty  (or  fifty-three)  cents 
per  ton  from  Alpha,  Vulcanite  and  New  Village  to  Easton  would 
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seem  reasonably  related  both  to  the  forty-cent  (or  forty-two^ 
cent)  local  rate  from  Alpha  and  Vulcanite  to  Easton  and  to  a 
sixty-cent  (or  sixty-three-cent)  joint  rate  applying  from  the  en- 
tire Nazareth  district  to  Easton. 

The  rates  on  cement  from  the  three  producing  districts  to  Beth- 
lehem are  held  to  be  equitably  adjusted;  but  it  is  our  opinion 
that  the  joint  rate  of  seventy  cents  (since  February  23,  191 5,  of 
seventy-four  cents)  per  ton  on  cement  from  the  Nazareth  district 
to  Allentown  is  unreasonably  high  as  compared  with  the  one-line 
rates  from  the  Lehigh  and  New  Jersey  districts.  The  local  rate 
to  Allentown  from  Coplay  and  points  on  the  Ironton  Railroad 
in  the  Lehigh  district  was  forty  cents  per  ton  and  since  Febru- 
ary 23,  191 5,  has  been  forty-two  cents.  The  one-lane  or  local 
rate  from  Vulcanite  and  Alpha,  New  Jersey,  to  Allentown,  was 
fifty  (since  February  23,  1915,  fifty-three)  cents  per  ton.  It  is 
held  that  the  joint  rate  f fom  the  Nazareth  district  to  Allentown 
should  be  reduced  ten  cents  per  ton  and  should  not  exceed  sixty- 
three  cents  per  ton  of  2,000  pounds. 

An  order  will  issue  requiring  the  carriers  participating  in  the 
transportation  of  cement  to  Allentown  from  the  Nazareth  dis- 
trict, to  wit:  from  plants  located  in  or  near  Bath,  Penn  Allen, 
Nazareth,  Stockertown,  Sandt's  Eddy,  and  Martin's  Credc,  in 
Northampton  County,  Pennsylvania,  to  establish  a  joint  rate  of 
not  more  than  sixty-three  cents  per  ton  of  2,000  pounds. 

OlDER. 

This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  ttie  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

Now,  to  wit,  March  4, 191 5,  It  is  ordered,  that  the  Lehigh  Val- 
ley Railroad  Company,  the  Central  Railroad  Company  of  New 
Jtnty,  the  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, the  Ironton  Railroad  Company,  the  Lehigh  and  New  Eng- 
land Railroad  Company,  and  the  Bangor  and  Portland  Railroad 
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Company  establish,  according  to  law»  joint  rates  of  not  more  than 
sixty-three  cents  per  ton  of  2,000  pounds  for  the  transportation 
of  cement  to  Allentown  from  the  Nazareth  district,  to  wit,  from 
plants  located  in  or  near  Bath,  Penn  Allen,  Nazareth,  Stocker- 
town,  Sandt's  Eddy  and  Martin's  Creek,  the  said  rates  to  become 
effective  on  or  before  April  10,  191 5,  upon  five  days'  notice  to  the 
public  and  this  Commission. 

By  the  Commission. 
Samuel  W.  Pennvpacker,  Chairtnan. 


CharIiEs  S.  Keefer  v.  The  Pennsylvania  Raiuioad  Company. 

Station  facilities. 

Complaint  Docket  No.  316. 

Submitted  Nov.  29,  1914.  Decided  Feb.  17,  191 5. 

Report  and  Order. 

This  matter  being  before  the  Commission  upon  complaint  and 
answer  on  file,  and  a  hearing  having  been  held,  and  it  appearing 
to  the  Commission  that  the  Pennsylvania  Railroad  Company 
maintains  a  station  at  Woodside  which  is  not  heated  and  at  which 
there  .is  no  signal  device  by  which  a  train  can  be  stopped,  and 
that  the  accommodation  and  convenience  of  the  patrons  require 
such  facilities: 

Now,  to-wit,  February  17,  1915,  it  is  ordered,  That  the  Penn- 
sylvania Railroad  Company  install  a  stove  in  the  waiting-room 
of  its  station  at  Woodside  and  a  signal  device  on  the  platform 
of  said  station  for  the  use  of  the  patrons  of  the  company  who  de- 
sire to  have  trains  stop  at  said  station. 

By  the  Commission, 

Samuel  W.  Pennypacker,  Chairman. 
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T.  M.  Hurst,  Et  ai,.  v,  Erie  Raiuoad  Company. 
Train  service — Time  schedules. 

CompbuiiaaU  alleged  that  since  the  respondent  had  discontinued  the 
operation  of  two  trains  between  Blossburg  and  Amot  the  service  between 
those  points  was  inadequate.  It  appeared  upon  hearing  that  no  readjust- 
ment of  the  time  schedules  had  been  made  after  the  discontinuance  of  the 
said  trains  and  that  passengers  from  Amot  were  greatly  inconvenienced 
by  lack  of  proper  connections  for  through  transportation  at  Blossburg. 

Held:  The  respondent  should  improve  its  service  either  (i)  by  restor- 
ing the  said  trains,  or  (2)  by  revising  its  time  schedules  so  as  to  provide 
proper  connections. 

CoMFUMNT  Docket  No.  289. 

Submitted  October  13,  1914.  Decided  February  17,  1915. 

Report  and  Order  of  Commission. 

Commissioner  Gaither: 

The  above  complainants  ask  that  the  respondent  company  be 
compelled  to  restore  certain  passenger  service  between  Amot  and 
Blossburg,  Tioga  County.  Amot  has  a  population  of  between 
2,500  and  3,000,  and  is  about  four  miles  west  of  Blossburg,  the 
latter  place  being  on  a  direct  line  to  Elmira,  New  York. 

Prior  to  September  18,  1914,  the  service  between  the  two 
points  named  was  apparently  satisfactory,  but  on  this  date  two 
trains  were  discontinued;-  liamely.  No.  257,  leaving  Elmira  at 
9: 15  a.  m.,  passing  through  Blossburg  and  arriving  at  Amot  at 
II :  47  a.  m.,  and  No.  ^58,  leaving  Amot  at  12 :  56  p.  m.,  passing 
through  Blossbui^  and  arriving  at  Elmira  at  3 :  50  p.  m.  The 
elimination  of  these  trains  greatly  inconvenience  the  people  of 
Amot,  because  of  the  fact  that  they  have  no  connection  with 
Elmira,  except  with  considerable  delay  at  Blossburg  going  in 
either  direction. 

Under  existing  conditions  passengers  departing  from  Elmira 
at  9: 15  a.  m:  do  not  reach  Amot  until  2: 15  p.  m.,  and  those 
leaving  the  first  named  city  at  4 :  45  p.  m.  do  not  arrive  in  Amot 
until  6:30  a.  m.  the  next  day.  Passengers  leaving  Amot  at 
9: 30  a.  m.  do  not  get  to  Elmira  until  3 :  50  p.  m.,  and  those  de- 
parting at  2 :  30  p.  m.  must  remain  all  night  in  Blossburg,  arriv* 
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ing  at  Elmira  at  9:40  a.  m.  The  railroad  schedule  shows  the 
distance  between  Elmira  and  Amot  to  be  50  miles. 

Considerable  testimony  was  offered  by  the  complainants  to  sub- 
stantiate their  claims,  including  estimates  on  freight  and  coal 
tonnage  out  of  Amot.  The  railroad  company  also  furnished 
statistics  as  to  this  point,  and  contended  that  the  earnings  of  the 
passenger  service  did  not  warrant  a  continuance  of  the  two  trains 
referred  to.  It  was  also  claimed  by  the  company  that  it  operated 
these  trains  at  a  loss  of  between  $2.63  and  $3.06  each  trip  between 
Amot  and  Blossburg,  and  that  it  was  not  a  matter  of  discrimina- 
tion, but  a  strictly  business  proposition.  Another  basis  of  de- 
fense was  that  a  newly  organized  bus  line  operating  between 
Arnot  and  Blossbui^  thereby  injured  the  passenger  business  of 
the  company  between  these  points. 

While  there  cannot  be  any  criticism  of  the  respondent  com- 
pany for  its  efforts  towards  retrenchment,  yet  such  a  movement 
should  not  have  been  inaugurated  to  the  detriment  of  the  people 
of  Amot,  and  had  the  respondent  company  so  modified  its  whole 
schedule  as  to  give  the  residents  of  that  village  proper  service,  it 
is  doubtful  whether  this  action  would  have  been  brought  In- 
stjcad  the  company  simply  discontinued  the  two  passenger  trains 
without  regard  to  proper  connections  at  Blossburg,  and  made  it 
compulsory  on  the  part  of  the  people  of  Arnot  to  utilize  so  called 
mixed  trains  with  inconvenient  connecticms. 

While  the  complainant  also  raised  the  point  that  the  service  of 
the  "funeral  trains"  between  Amot,  Blossburg  and  Morris  Run 
was  inadequate,  this  has  to  do  with  the  regular  schedule  and 
was  taken  into  consideration  by  the  Commission  as  part  of  the 
claim  as  to  the  discontinuance  of  the  trains  named  therein. 

An  order  will  be  drawn  directing  the  respondent  to  establish 
additional  passenger  service  between  Blossburg  and  Amot,  either 
by  restoring  the  service  of  trains  Nos.  257  and  258  between  said 
points,  or  by  so  arranging  its  schedules  that  train  No.  105  shall 
leave  Blossburg  as  soon  as  possible  after  its  arrival  there  and  pn>> 
ceed  to  Amot,  retuming  from  Amot  to  reach  Blossburg  before 
the  departure  of  train  No.  258. 
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Obdsr. 

This  case  being  at  issue  on  comi^aint  and  answer  on  file  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to-wit,  February  17,  1915,  it  is  ordered,  That  the  re- 
spondent establish  additional  passenger  service  between  Bloss- 
burg  and  Amot,  either  by  restoring  the  service  to  and  from 
Amot  of  train  No.  257,  leaving  Elmira  at  9 :  15  a.  m.,  and  arriving 
at  Blossbuig  at  11:28  a.  m.,  and  train  No.  258,  leaving  Bloss- 
burg  at  1 :  41  p.  m.  and  arriving  at  Elmira  at  3 :  50  p.  m.,  or  by  so 
arranging  its  schedules  that  train  No.  105  shall  proceed  to  Amot 
and  returning  reach  Blossburg  in  time  to  connect  with  train  No. 
258,  leaving  at  i :  41  p.  m. 

By  the  Commission, 

Samusi*  W.  Pennypacker,  Chcdrman. 


Frank  D.  Geer  v.  Cambria  Inclined  Plane  Company. 
Inclined  plane  companies — Classification  of  traffic — Rates. 

The  complainant  alleged  that  certain  rates  charged  by  the  respondent 
were  unjust  and  discriminatory,  and  that  the  facilities  were  insufficient 
and  inadequate. 

Held:  i.  In  the  operation  of  an  inclined  plane  the  service  performed 
for  a  customer  with  a  vehicle  is  of  more  value,  and  the  expense  to  the 
company  in  rendering  the  service  is  greater,  for  an  "up"  than  for  a 
"down"  trip,  and  the  practice  of  the  respondent  in  charging  a  higher  rate 
for  an  "up"  than  for  a  "down"  trip  is  reasonable  and  lawfuL 

2.  A  classification  of  vehicles  carried  which  is  based  upon  the  number 
of  seats,  or  the  number  of  horses  attached,  subdivided  as  between  pleasure 
vehicles  or  otherwise,  is  reasonable  and  lawfuL  A  classification  based 
upon  the  weight  of,  or  the  space  occupied  by,  the  vehicle,  would  inter- 
fere with  the  efficiency  of  the  service  and  would  delay  traffic. 

The  Commission  ordered  certain  improvements  and  changes  in  the  fa- 
cilities and  schedules  and  in  the  regulations  of  the  respondent,  as  set  forth 
in  the  rqK>rt. 
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Complaint  Docket  No.  242,  1914. 
Submitted  June  26,  1914.  Decided  February  4,  1915. 

Report  and  Order  of  the  Commission. 
B.  P.  Weimer,  for  complainant. 
H,  S.  Endsley,  for  respondent. 
Commissioner  Tone: 

The  complaint  of  Frank  D.  Geer  against  the  Cambria  Inclined 
Plane  Company  alleges  that  a  new  schedule  of  rates  for  vehicles 
was  published  January  i,  1914,  which  rates  are  unjust  for  the 
reasons  that  the  respondent  under  a  schedule  of  rates  less  than 
those  now  in  force,  earned  in  191 1  twenty-two  per  cent,  dividends 
upon  its  capital  invested;  that  the  annual  cost  for  tolls  to  patrons 
has  been  greatly  increased  by  the  discontinuance  of  sale  of  the 
former  750-trip  annual  limited  vehicle  tickets  and  selling  instead 
thereof  loo-trip  quarterly  limited  vehicle  tickets ;  that  a  greater 
charge  is  made  for  a  vehicle  on  an  ''up"  trip  than  a  "down^'trip ; 
that  the  relative  charges  for  single  and  double  trips  up,  similar 
trips  down  and  similar  round  trips  are  inconsistent;  that  the 
rates  are  exorbitant  for  automobiles  as  compared  to  other  vehicles, 
and  are  also  discriminatory  due  to  a  classification  based  solely 
on  the  number  of  seats ;  that  the  passenger  accommodations  are 
unsanitary  and  the  facilities  inadequate. 

From  the  evidence  submitted  at  the  hearing  the  facts  found  are 
that  the  respondent  owns  and  has  operated  since  1891,  from  a 
point  in  the  City  of  Johristown  up  to  a  point  in  the  Borough  of 
Westmont,  an  inclined  plane  consisting  of  an  approach  to  and  a 
steel  truss  bridge  over  the  Stoney  Creek  River  to  the  foot  of  the 
incline  and  thence  a  double  track  inclined  plane  up  the  hillside  for 
a  distance  of  about  880  feet,  on  which  are  operated  two  inclined 
plane  cars,  each  having  a  platform  twenty-six  feet  long  by  twelve 
feet  wide,  with  covered  roof  and  two  sides  enclosed,  and  under- 
neath a  cabin  for  passengers  about  seven  and  one-half  feet  by 
six  and  two-thirds  feet,  reached  by  stairways  from  the  main  land- 
ing floors  at  the  foot  and  top  of  the.  plane  respectively ;  that  the 
incline  was  constructed  for  the  purpose  of  furnishing  transporta- 
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tion  facilities  between  the  city  of  Johnstown  and  a  desirable  lo- 
cality for  home  sites  at  a  considerable  devation  above  and  to  the 
west  of  the  city  and  where  at  the  time  there  was  practically  no 
population;  the  borough  at  Westmont  is  entirely  a  residential 
community,  with  a  rapidly  increasing  number  of  inhabitants  and 
is  dependent  almost  entirely  upon  the  inclined  plane  of  the  re- 
spondent for  facilities  in  reaching  Johnstown;  that  the  re- 
spondent has  a  capital  stock  of  $so,oooxx>;  that  the  original  cost 
of  installation  of  the  plane  was  about  $133,060.00;  that  the  net 
earnings  since  the  commencement  of  operations  zggregatt  about 
$96,000.00;  that  the  gross  annual  income  at  present  is  about 
$33*000.00  to  $35,000.00;  that  the  net  earnings  for  191 3  were  less 
than  five  per  cent  on  $133,000.00 ;  that  fifteen  to  tw«nty-one  trips 
are  made  per  hour  during  rush  hours,  and  two  hundred  ten  to 
two  hundred  thirty  trips  are  made  per  day,  there  being  no  sched- 
ule time  for  trips  at  non-rush  hours,  the  cars  being  then  run  ac- 
cording to  the  judgment  of  the  operators  dependii^  on  the  ac- 
cumulaticMi  of  trafik  that  on  January  i,  1914,  a  new  schedule  of 
rates  was  placed  in  effect  which  made  some  increases  in  certain  of 
the  rates  formerly  charged  for  vehicles,  the  principal  change 
being  the  withdrawal  from  sale  of  750-trip  annual  limited  passen- 
ger vehicle  tickets,  for  one-horse  carriage  or  one-seated  automo- 
bile for  $30.00,  and  for  tworhorse  carriage  or  two-seated  automo- 
bile for  $37.50,  and  substituting  therefor  the  sale  of  loo-trip  guar- 
terly  limited  passenger  vehicle  tickets,  for  one-horse  carriage  or 
one-seated  automobile  for  $7.50  and  for  two-horse  carriage  or 
two-seated  automobile  for  $12.50;  that  vehicular  traffic  is  divided 
for  rate  purposes — ^first,  as  to  whether  it  is  single,  i.  e.,  a  one- 
horse  carriage  or  wagon  or  one-seated  automobile,  or  double,  i.  e., 
a  two-horse  carriage  or  wagon  or  two-seated  automobile ;  and  sec- 
ond, each  of  said  above  classes  are  then  sub-divided  as  to  passen- 
ger vehicles  and  those  not  passenger  vehicles;  that  the  rates 
charged  vehicles  for  "up"  trips  are  greater  than  for  "down" 
trips ;  that  tfie  inconsistency  complained  of  in  rates  charged  sin- 
g^  and  double  vehicles  "up,"  "down,"  and  for  a  "round-trip"  is 
based  upon  those  in  the  following  tabulation : 

1.  Single  vehicle— "up"  25c.,  "down"  loc.,  "round-trip"  30c. 

2.  Double  vehicle— "up"  35c.,  "down"  aoc.,  "round-trip"  45c. ; 
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that  at  times  the  facilities  are  ix>t  sufficient  to  immediately  ac- 
comoKxlate  all  the  traffic  offered;  that  the  passenger  accommo- 
dations have  at  times  in  the  past  been  unsanitary  and  at  present 
the  respondent  is  making  systematic  efforts  to  maintain  sanitary 
conditions;  that  the  respondent,  though  providing  below  the 
floor  of  its  inclined  cars  a  cabin  for  passengers,  reached  by  stairs 
from  the  main  floor  levels^  has  posted  along  said  stairways  signs 
marked  '"Danger"  without  explanaticHi  thereof,  and  though  the 
cabin  is  closed  after  8 :  00  p.  m.,  and  when  open  is  not  of  sufficient 
capacity  to  accommodate  the  passenger  travel  which  is  accepted 
by  the  respondent  and  largely  carried  on  the  main  platform  floors 
of  the  inclined  cars,  another  sign  is  there  posted  to  the  effect  that 
"This  platform  is  for  vehicle  traffic  only."  ''Passengers  ride  here 
at  their  own  risk" ;  that  owing  to  the  limited  size  of  the  platforms, 
vehicles  are  sometimes  placed  thereon  to  the  inconvenience  and 
annoyance  of  passengers,  and  at  times  to  the  extent  of  causing 
danger  or  injury  to  other  vehicles;  that  vehicles  while  on  the  in- 
cline are  not  securely  blocked  to  prevent  movement  during  pas- 
sage; that  garbage  wagons  are  carried  to  the  annoyance  of  pas- 
sengers. 

The  original  cost  of  the  incline  and  its  maintenance  have  been 
materially  increased  by  the  constructicMi  of  tfie  steel  bridge  over 
Stoney  Creek  River  and  the  approaches  thereto.  The  net  earn- 
ings of  the  company  since  commencement  of  operations  show  a 
small  return  upon  its  investment  of  $133,000.00,  but  this  is  prob- 
ably due  to  the  limited  traffic  available  during  the  early  years  of 
the  development  of  Westmont  and  of  itself  would  not  indicate 
that  the  rates  charged  had  been  too  low.  The  principal  increase 
in  tolls  on  January  i,  1914,  resulted  from  the  withdrawal  of  the 
750-trip  annual  limited  passenger  vehicle  tickets  at  $30.00  and 
$37.50  for  single  and  double  vehicles  respectively,  and  the  sub- 
stituting therefor  of  the  loo-trip  tickets  limited  to  three  months 
at  $7.50  and  $12.50  respectively,  thereby  increasing  the  charges  to 
those  purchasing  and  using  aJl  of  sudi  tickets  by  one  hundred 
eighty-five  to  two  hundred  fifty  per  cent  The  respondent  pre* 
sented  no  evidence  justifying  an  increase  in  said  rates  to  that  ex' 
tent  and  b  directed  to  furnish  the  Commission  with  a  detailed 
statement  of  its  gross  earnings  operating  expenses  and  net  eam^ 
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tags  for  eadi  of  the  past  ten  years,  and  showing  for  the  first  nine 
months  of  1913  and  1914  respectively  the  receipts  from  each  class 
of  tickets  or  cash  fares  sold  or  collected  by  it. 

There  is  some  merit  in  the  complaint  as  to  the  consistency  in 
the  rate  charged,  when  compared,  single  and  double  vehicles,  for 
''up,"  ''down"  and  "round-trips,"  and  while  it  is  impossible  from 
the  evidence  submitted  to  single  out  an  individual  rate  for  modi- 
fication, it  is  suQ^ted  that  the  respondent  so  revise  certain  of 
such  rates  as  to  have  more  direct  relations  to  each  other. 

In  the  operation  of  an  inclined  plane  as  the  service  performed 
for  a  customer  with  his  vehicle  is  of  more  value  to  the  customer 
for  an  "up"  than  for  a  "down"  trip,  and  the  expense  to  the  com* 
pany  in  rendering  such  service  is  greater  for  the  "up"  than  for 
the  "down"  trip,  it  is  believed  that  the  practice  of  the  respondent 
in  chargii^  a  higher  rate  for  an  "up"  than  a  "down"  trip  is  rea- 
sonable and  lawful. 

The  classification  of  vehicles  is  alleged  to  be  discriminatory  and 
improp^  because  based  sdely  upon  the  number  of  seats  in  a 
vehicle  or  the  number  of  horses  attadied,  sub-divided  as  between 
pleasure  vehicles  or  otherwise ;  and  it  is  contended  that  the  class- 
ification should  be  based  upon  weight  and  also  on  space  occupied, 
which  would  require  a  considerable  tabulation  of  tariffs,  of  a 
complicated  character  and  not  always  uniform  in  application  as 
the  number  of  seats  of  different  vehicles  has  no  numerical  rela- 
tion to  the  weights  of  vehicles,  nor  has  either  the  number  of 
seats  or  weights  of  vehicles  any  relation  to  the  spaces  occupied 
by  the  same.  One  of  the  principal  functions  of  an  inclined  plane 
is  the  forming  of  a  oonnectii^  link  in  a  highway,  and  the  system 
of  rates  and  tolls  must  be  such  as  to  be  readily  and  promptly  ap- 
plied by  the  conductors  in  order  to  expedite  and  not  delay  traific. 
As  shown  by  the  evidence  the  present  classification  of  the  re- 
spondent follows  generally  that  of  other  inclined  planes  and 
being  such  as  to  facilitate  the  movement  of  traffic,  it  is  consid- 
ered to  be  proper,  reasonable  and  not  discriminatory. 

The  incline  appears  to  be  carefully  operated,  reguhrly  inspect- 
ed and  efficiently  managed. 

The  evidence  submitted  does  not  sustain  the  complaint  as  to 
the  unsanitary  condition  of  the  incline  cars  at  the  present  time 
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and  the  methods  of  the  respondent  in  cleansing  the  platforms  and 
cars  is  deemed  proper  and  sufficient.  There  appear  to  be  toilet 
facilities  at  the  foot  of  the  incline  and  if  lights  be  provided,  the 
respondent's  duty  relative  thereto  would  seem  to  be  performed. 

The  practice  of  the  respondent  in  placing  "danger"  signs  in 
the  stairway  to  the  passenger  cabins  and  warning  signs  on  the  car 
I^tforms,  as  testified  to,  without  further  explanation  thereof,  is 
unreasonable,  as  the  duty  of  the  respondent  is  to  provide  a  safe 
passageway  to  its  cabins,  and  if  it  be  necessary  for  passengers  to 
find  accommodations  on  the  car  platforms  and  the  respondent 
generally  there  receives  and  transports  them,  it  is  unreasonable 
to  notify  such  patrons  that  they  are  there  at  their  own  risk. 

Exhibit  No.  2  of  the  respondent,  filed  to  furnish  data  con- 
ceming  other  inclines  as  well  as  that  of  respondent,  has  several 
incorrect  statements.  If  correct  as  to  the  "size  of  cars,''  it  indi- 
cates that  the  platform  of  the  respondent  is  the  smallest  of  those 
shown  for  vehicular  traffic  and  that  it  should  be  ultimately  en- 
larged. The  population  of  Westmont  and  the  traffic  on  the  in- 
clined plane  are  both  increasing  and  access  to  the  borough  is 
largely  dependent  on  the  incline  of  the  respondent.  The  re- 
spondent offers  no  plans  for  increasing  its  facilities  though  its 
duty  is  to  provide  for  the  increase  in  traffic  due  to  the  growth 
pf  the  borough.  From  a  consideration  of  the  reports  of  the 
traffic  submitted  by  the  respondent,  it  is  not  believed  that  an 
order  should  be  issued  at  this  time  directing  the  respondent  to  in- 
crease its  facilities,  but  that  in  the  making  of  renewals  or  ex- 
tended repairs  from  time  to  time  respondent  should  perform  the 
same  in  such  manner  as  to  facilitate  an  enlargement  of  its  in- 
clined cars  at  as  early  a  date  as  practicable  and  whenever  the 
traffic  necessitates  the  same. 

The  Commission  is  of  the  opinion  that  the  respondent  should 
change  its  signs  of  "danger,"  etc.,  in  the  stairways  to  the  cabins 
and  on  the  incline  car  platforms;  provide  and  put  in  place  on 
each  trip  heavy  wheel  blocks  or  chains  fastened  to  the  floors  of 
cars  for  holdii^  vehicles  firmly  in  one  position  during  transit; 
post  notices  of  its  general  schedule  of  or  principles  fdk>wed  in 
determining  the  Hmes  of  trips— of  maximum  time  between  trips, 
—of  precedence  during  rush  hours  of  foot  passengers  over  ve- 
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hide»— of  precedence  of  vehicles  in  case  driver  of  erne  vehicle 
declines  to  occupy  incline  car  when  another  vehicle  will  be  there- 
on,—of  specific  hours  that  garbage  wagons  are  allowed  the  use  of 
the  plane;  revise  its  schedule  of  rates  for  limited  vehicle  tickets ; 
furnish  the  Commission  with  the  financial  reports  called  for  on 
page  4 ;  correct  Exhibit  No.  2. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full 
invest^ti<Hi  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having  on  the  date  hereof  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to-wit,  February  4,  191 5,  it  is  ordered,  That  the  Cambria 
Inclined  Plane  Company,  the  respondent,  make  the  improvement 
in  its  service  set  out  in  the  report  of  the  Commission  above  re- 
ferred to,  by  the  adoption  of  the  device^  and  practices  therein 
mentioned,  and  that  it  report  to  the  Commission  within  thirty 
days  from  the  date  of  this  order  the  steps  which  have  been  taken 
by  it  to  carry  out  the  aforesaid  improvements. 

By  the  Conunission, 

Sahubi*  W.  Pennypackw,  Chairman. 


GoMER  Jones,  ex  ai,.  v.  The  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

Rates-Suburban  service. 

Complainants  alleged  that  the  increase  in  the  passenger  rate  from  Taylor 
to  Scranton  from  five  to  ten  cents  was  unreasonable.  The  distance  be- 
tween said  points  is  three  and  one-half  miles  and  the  traffic  is  of  a 
suburban  character.  The  respondent  averred  that  the  traffic  required 
the  carrying  of  additional  coaches  on  certain  trains  stopping  at  Taylor, 
that  ^e  revenue  derired  did  not  cover  the  additional  expense  and  that  the 
increase  in  fare  had  been  made  in  order  to  divert  traffic  from  this  line. 
The  evidence  showed  that  on  many  occasions  additional  coaches  were  re* 
quired  in  order  to  accommodate  passengers  to  and  from  points  bqrond 
Taylor,  and  that  the  whole  of  the  expense  of  the  additional  coaches  could 
not  reasonably  be  charged  to  the  Taylor  traffic 

Held:  The  increase  in  fare  was  .unreasonable. 
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CoHPLAiNT  Docket  No.  247. 

Submitted  July  i,  1914.  Decided  February  4,  ipis. 

Report  and  Order  of  the  Commission. 

/.  B.  Waikins,  for  complainants. 

/.  H.  Oliver,  Frederick  JV.  Pleitg,  and  Ralph  J.  Baker,  for  re- 
spondent. 

Commissioner  Johnson  : 

The  Borough  of  Taylor,  Lackawanna  County,  Pa.,  is  located 
approximately  three  and  one-half  miles  by  railroad  from  the  cen- 
ter of  the  City  of  Scranton.  The  borough  has  a  population  of 
9,000,  and  is  connected  with  Scrantcm  not  only  by  the  Blooms- 
burg  Division  of  the  Delaware,  Lackawanna  and  Western  Rail- 
road (one  of  the  respondent  company's  lines),  but  also  by  the 
Central  Railroad  of  New  Jersey,  and  by  an  electric  line  of  the 
street  railway  system  of  Scranton.  The  Delaware  and  Hudscm 
Railroad  with  a  station  at  Minooka  close  to  Taylor,  also  has  a  line 
to  ScrantcML 

The  train  service  between  Taylor  and  Scranton  includes  one 
train  each  way  on  the  Central  Railroad  of  New  Jersey,  ten  trains 
in  each  direction  on  the  Delaware  and  Hudson  Railroad,  while 
the  service  of  the  Delaware,  Lackawanna  and  Western  consists  of 
five  trains  from  Taylor  to  Scranton,  and  four  daily  from  Scran- 
ton to  Taylor.  In  addition  to  these  services,  the  electric  line  of 
the  Scranton  Railway  Company  operates  cars  at  frequent  inter- 
vals between  Scranton  and  Taylor.  The  respondent  company  runs 
four  trains  each  way  daily  on  the  Bloomsburg  Division  between 
Scranton  and  Northumberland,  and  with. stops  at  Taylor;  and, 
in  addition  to  these  trains,  there  is  a  train  operated  between  New 
York  and  Kingston.  This  train  leaves  Kingston  at  7 :  10  a.  m., 
stopping  at  Taylor  at  7 :  45,  and  arriving  at  Scranton  at  7 :  55. 
On  .the  return  trip  frcun  New  York,  this  train  departs  from 
Scranton  at  9 :  20  p.  m.,  but  does  not  make  a  stop  at  Taylor  on 
the  run  to  Kingston. 

For  a  number  of  years  prior  to  October  8,  1913,  the  fare 
charged  by  the  respondent  company  between  Taylor  and  Scran- 
ton was  five  cents,  which  fare  is  still  charged  by  the  other  steam 
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roads  connectiiig  Ta^or  and  Minodca  with  Scranton.  On  the 
date  just  mentioned,  the  respondent  company  advanced  the  fare 
to  ten  cents.  When  the  fare  was  five  cents,  a  large  number  of 
persons  (50  or  more,  according  to  the  record)  travelled  on  the 
respondent's  morning  train  from  Taylor  to  Scranton.  When  the 
fare  was  advanced  to  ten  cents,  the  number  of  passengers  from 
Taylor  on  this  train  is  said  to  have  been  reduced  to  an  average  of 
eig^t  to  ten. 

In  order  to  accommodate  the  relatively  large  number  of  pas- 
sengers that  travelled  from  Taylor  to  Scranton  on  the  morning 
train  when  the  fare  was  five  cents,  the  respondent  company  was 
obliged  to  include  in  the  train  f  rcmi  Kingston  to  Scranton  a 
smoker  and  two  day  coaches  in  addition  to  the  two  Pullmans 
which  this  train  regularly  carries  between  Kingston  and  New 
York.  £xcq>t  when  the  travel  was  unusually  laige  from  Scran- 
ton east,  cme  of  the  day  coaches  from  Kingston  was  taken  out  of 
the  train  at  Scranton,  this  coach  being  ordinarily  taken  back  to 
Kingston  by  a  train  leaving  Scranton  at  6:40  p.  m.  The  re- 
spondent's acknowledged  purpose  in  increasing  the  fare  from 
five  to  ten  cents  was  so  to  reduce  the  travel  from  Taylor  to  Scran- 
ton on  this  morning  train  as  to  enable  the  company  to  run  one  day 
coach  instead  of  two  day  coaches  in  addition  to  the  smoking  car 
and  the  Pullmans.  The  company  sought  to  make  die  rate  high 
enough  to  divert  to  other  carriers  most  of  the  passengers  that  had 
travelled  from  Taylor  to  Scranton  by  the  respondent's  morning 
train  from  Kingston  to  New  Yoric 

Two  questions  are  raised  by  the  case  at  issue;  (a)  the  reason- 
ableness of  the  respondent's  increase  in  the  fare  between  Taylor 
and  Scranton  from  five  to  ten  cents ;  (b)  the  reasonableness  of 
the  action  of  the  company  in  increasing  fares  for  the  purpose  of 
withdrawing  facilities  which  the  public  had  enjoyed  and  made 
large  use  of  prior  to  the  increase  in  the  fares. 

While  a  fare  of  five  cents  for  a  distance  of  three  and  one-half 
miles  may  be  regarded  as  a  low  charge  per  se,  there  are  several 
considerations  tending  to  establish  the  relative  reasonableness, 
under  present  conditions,  of  a  five-cent  fare  by  the  respondent 
company  between  Taylor  and  Scranton.  The  borough  of  Taylor 
with  a  population  of  at  least  9,000  is  a  suburb  of  the  important 
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city  of  Scranton,  with  a  probable  population  of  i40/xx>.  As  omt- 
rectly  stated  by  counsel  for  the  respondent :  ''Ta^or  is  a  suburb 
and  a  great  many  people  work  in  Scranton.  That  is  not  so  in 
Old  Forge,  and  it  is  not  so  in  Moosic  and  the  other  towns  around 

there.   Taylor  is  an  exceptional  town  in  that  respect Now 

this  train  just  suits  their  convenience  in  the  morning  and  they  will 
keep  on  using  it  if  they  can  at  a  five-cent  rate/' 

A  fare  of  five  cents  each  way  between  Taylor  and  Scranton 
for  a  service  which  is  suburban  in  character  is  not  out  of  line  with 
the  chaige  of  35  cents  one  way  for  the  174  miles  between  Scran- 
ton and  Kingston,  nor  with  the  charge  of  35  cents  made  by  three 
rail  lines  for  the  19  miles  between  Scranton  and  Wilkes-Barre. 
Moreover,  the  fare  now  charged  by  the  Central  Railroad  of  New 
Jersey  from  Taylor  to  Scranton,  and  by  the  Delaware  and  Hud- 
son Railroad  from  Minooka  to  Scranton  is  five  cents  each  way. 
This  has  been  the  fare  for  many  years  and  was  the  charge  of  the 
respondent  company  for  a  considerable  period  prior  to  October 

8,  1913. 

It  happens  that  the  fare  by  the  electric  railway  from  Taylor 
to  Scranton  is  ten  cents.  This  fact,  however,  does  not  necessarily 
justify  a  ten-cent  fare  between  Taylor  and  the  passenger  station 
of  the  respondent  in  the  City  of  Scranton.  The  street  railway 
oxnpany  charges  .five  cents  for  a  trip  within  the  municipal  area 
of  Scrant<xi,  and  has  a  five-cent  fare  zone  outside  of  the  city. 
Taylor  is  a  comparatively  short  distance  outside  of  the  city  limits 
of  Scranton.  Persons  riding  hy  trolley  from  Taylor  to  Scranton 
may  reach  any  part  of  the  city  for  ten  cents;  those  travelling 
from  Taylor  to  Scranton  by  steam  railroad  are  required,  in  many 
cases,  to  pay  a  five-cent  street  railway  fare  from  the  railroad  sta- 
tion to  their  destination  within  the  city. 

In  support  of  the  increase  that  was  made  in  fares  between  Tay- 
lor and  Scranton  for  the  purpose  of  enabling  the  respcmdent  com- 
pany to  haul  one  less  day  coach  ordinarily  from  Kingston  to 
Scranton  in  the  morning  and  from  Scranton  to  KingsUxi  on  an 
evening  train,  it  was  testified  by  the  superintendent  of  the  Scran- 
ton Divisicm  of  the  respondent  company's  railroad,  that  the  daily 
cost  of  maintaining  a  passenger  coach  and  hauling  it  over  the 
round-trip  run  between  Kingsttm  and  Scranton  was  $6.65,  and 
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that,  inasmuch  as  the  fares  received  by  the  company  at  five  cents 
per  passenger  from  those  travelling  by  the  morning  train  from 
Taylor  to  Scranton  was  less  than  $6.65,  the  respondent  was  justi- 
fied in  raising  the  fares  from  five  to  ten  cents  between  Taylor  and 
Scranton. 

The  increase  in  fare,  it  should  be  noted,  applies  not  only  to  the 
passengers  taking  the  morning,  train  from  which  the  respondent 
desired  to  withdraw  one  passenger  coach,  but  to  all  passengers 
travelling  by  any  of  the  respondent  company's  trains  between 
Scranton  and  Taylor.  The  cost  figures  presented  by  the  witness 
for  the  respondent  have  not  been  verified;  but,  assuming  that 
they  are  correct,  it  is  not  clear  that  the  traffic  between  Taylor 
and  Scranton  should  bear  the  entire  cost  of  operating  a  day  coach 
on  the  round  trip  between  Kingston  and  Scranton.  Witnesses 
for  the  complainant  testified  that  the  day  coach,  which  pricM-  to 
October  8, 1913,  was  run  from  Kingston  to  Scranton  in  the  mom* 
ing  mainly  for  the  accommodation  of  passengers  from  Taylor  to 
Scranton,  was  also  used  to  some  extent  by  passengers  to  Scran- 
ton from  points  between  Kingston  and  Taylor.  The  record  also 
shows  that  two  day  coaches  in  addition  to  the  smoking  car  are  not 
infrequently  required  for  the  accommodation  of  the  traffic  to 
Scranton  on  the  respondent's  New  York  morning  train.  A  rec- 
ord of  the  number  of  passengers  and  of  the  train  "consist"  for 
the  week  Saturday,  November  7,  1914,  to  Friday,  November  13, 
1914,  inclusive,  was  reported  to  the  Commission  by  the  company ; 
and  the  report  shows  that,  even  with  the  present  ten-cent  fare, 
the  company  was  obliged  to  run  two  day  coaches,  besides  the 
smoker  on  Monday,  November  9,  there  being,  on  that  date,  174 
passengers  in  the  smoker  and  day  coaches  upon  the  arrival  of  tfie 
train  at  Scranton.  On  the  other  days  of  the  week  covered  by  the 
report,  there  was  one  day  coach  beside  the  smoker,  and  the  aver- 
age number  of  passengers  in  the  two  cars  upon  the  arrival  of  the 
train  in  Scranton  was  135,  which  would  indicate  that  the  coadies 
were  used  practically  to  their  entire  capacity.  Prom  the  facts  of 
record  it  would  appear  that  the  respondent  company  ought  reg- 
ularly to  include  in  the  train  leaving  Kingston  at  7 :  10  in  the 
morning  for  Scranton  and  New  York,  two  days  coaches  in  addi- 
tion to  the  smoking  car.    If  this  is  done,  there  will  be  no  difficulty 
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in  affording  reasonable  accommodations  for  all  passengers  that 
may  desire  to  travel  by  this  train  from  Taylor  to  Scranton  for  a 
fare  of  five  cents. 

An  order  will  issue  requiring  the  req>ondent  company  to  estab- 
lish a  passenger  fare  of  five  cents  each  way  between  Taylor  and 
Scranton,  and  to  provide  adequate  facilities  fcM*  the  accommo- 
dation of  passengers  desiring  to  travel  from  Taylor  to  Scranton. 

Okdke. 

This  case  being  at  issue,  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to-wit,  February  4,  1915,  it  is  ordered,  That  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  establish,  ac- 
cording to  law,  a  passenger  fare  of  five  cents  each  way  between 
Taylor  and  Scranton,  and  provide  adequate  facilities  for  the  ac- 
commodation of  passengers  desiring  to  travel  from  Taylor  to 
Scranton. 

By  the  Commission : 

Samuel  W.  Psnnypack^r,  Chairman. 


Norwich  TctEPHONE  Company  v.  Beu  Telephone  Co.  op 

Penna. 

Complaint  Docket  No.  283. 

Rate  for  joint  exchange  and  toll  service. 

The  Norwich  Telephone  Company  alleged  that  the  terms  of  the  ccmtract 
for  joint  exchange  and  toll  services,  rates,  and  charges,  between  that  com- 
pany and  the  Bell  Telephone  Company,  were  unreasonable  and  discrimi- 
natory. 

Held:  The  charges  of  the  Bell  Company  contained  in  the  said  contract 
are  reasonable. 
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Pfled  September  8,  1914.  Decided  February  4,  1915. 

Report  and  Order  of  the  Commission. 

P.  D.  Gallup,  for  complainant. 

Prankland  Briggs,  for  respondent. 

CoMMissioNEft  Tone  : 

The  complaint  of  the  Norwich  Telq>hone  Company  against 
The  Bell  Telephone  Coitnpany  of  Pennsylvania  alleges  that  The 
Bdl  Company  has  compelled  the  complainant  to  enter  into  a 
new  contract  for  joint  exchange  and  toll  services,  rates  and 
charges,  under  terms  differing  materially  from  those  of  a  former 
contract  between  the  parties  which  was  terminated  September  i, 
1914 ;  and  that  The  Bell  Company  grants  to  other  telephone  com- 
panies exchange  services  similar  to  that  furnished  the  complain- 
ant at  more  favorable  rates  and  terms  to  such  other  companies 
than  to  the  complainant. 

The  answer  of  the  respondent  states  that  the  new  contract  with 
the  complainant  provides  for  the  same  rates  and  charges  for  ex- 
change and  toll  services  for  the  complainant  as  are  set  forth  in 
the  published  tariffs  of  the  respondent ;  and  the  same  as  are  in  ef- 
fect with  all  other  telephone  companies  for  like  service,  except 
that,  the  respondent  has  in  existence  several  contracts,  each  for  a 
specified  number  of  years,  the  terms  of  which  do  not  conform  to 
its  published  tariffs,  and  that  each  such  contract,  as  it  expires,  is 
being  superseded  by  a  new  contract  under  terms  and  conditions 
conforming  to  die  published  tariffs  of  the  respondent. 

The  Norwich  Telephone  Company  furnishes  telephone  service 
to  forty-nine  subscribers  located  in  Norwich  and  throughout  sev- 
eral miles  of  territory  surrounding  said  town,  which  is  twelve 
miles  from  Smethport,  McKean  County.  Its  subscribers  are  con- 
nected directly  to  the  telephone  exchange  of  The  Bdl  Company 
at  Smethport  and  are  given  f  r«e  service  to  the  three  hundred  sub- 
scribers of  the  latter  company  in  Smethport.  The  Norwich  Tele- 
phone Company  has  no  telephone  exctetnge.  All  central  station 
service  is  performed  for  it  at  Smethport  by  the  Bell  Company. 

The  Norwich  Telephone  Company  charges  its  party  line  sub- 
scribers fourteen  dollars  per  year  and  its  one  individual  line  sub- 
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scriber  eighteen  dollars  per  year,  out  of  which  amounts  payment 
is  made  by  the  Norwich  Company  of  five  dollars  per  year  per  sub- 
scriber to  the  Bell  Company  for  its  central  station  services,  for 
free  service  to  the  latter  company's  Smethport  subscribers,  for 
telephone  directories,  and  for  connections  for  toll  services  when 
desired.  The  Norwich  Company  guarantees,  collects  and  pays 
monthly  to  the  Bell  Company  all  toll  charges  for  messages  orig- 
inating on  the  lines  of  the  Normch  Company. 

Under  the  former  contract  the  Bell  Company  furnished  the 
said  central  station  or  exchange  service,  etc.,  to  the  Norwich  Com- 
pany for  three  dollars  per  year  per  subscriber;  and,  to  cover  the 
cost  of  collection,  allowed  tht  Norwich  Company  fifteen  per  cent 
of  all  charges  collected  by  it  for  toll  messages  originating  on  the 
lines  of  the  Norwich  Ccunpany.  By  the  terms  of  the  new  con- 
tract, the  Norwich  Company  pays  to  the  Bell  Company  five  dol- 
lars per  year  per  subscriber  and  does  not  receive  any  allowance 
for  its  services  in  guaranteeing  and  collecting  the  toll  charges. 

The  Bell  Company  has  at  present  two  contracts,  one  with  the 
Grange  Telephone  Company  and  one  with  the  Marvin  Credc 
Telephone  Company,  each  connected  to  its  Smethport  Exchange, 
having  the  same  terms  and  conditions  as  the  original  contract  of 
the  Norwich  Telephone  Company.  The  evidence  was  that  these 
two  contracts  expire  during  the  year  191 5,  and  that  upon  termina- 
tion they  are  to  be  superseded  by  contracts  similar  in  terms  and 
conditions  to  the  new  contract  with  the  Norwich  Company. 

At  the  hearing,  the  representatives  of  the  Norwich  Company 
admitted  that  the  charge  of  five  dollars  per  year  per  subscriber 
was  reasonable,  if  it  be  allowed  fifteen  per  cent,  for  collecting  toll 
charges ;  and  submitted  evidence  showing  that  there  was  a  large 
amotmt  of  toll  business  originating  on  the  complainant's  lines  from 
the  use  of  its  phones  by  many  non-subscribers,  as  well  as  sub- 
scribers, that  the  omiplainant  was  under  a  considerable  expense 
in  collecting  for  such  toll  messages  ^that  said  expense  amounted  to 
about  fifteen  per  cent,  of  the  amounts  collected  for  the  tolls ;  and 
the  complainant  maintains  that  it  is  unreasonable  and  unfair  to 
require  it  to  collect  all  toll  charges  without  compensation  therefor, 
in  view  of  the  fact  that,  there  being  no  other  telephone  service 
in  the  district,  a  large  proportion  of  the  toll  business  originates 


Digitized  by  CjOOQ  IC 


191$  CORPORATION  REPORTER.  469 

from  Don-subscribers  who  with  die  Bdl  Company  receive  all  the 
advantages  and  benefits  of  such  service  over  the  complainant's 
lines,  and  that  such  non-subscriber  toll  service  is  of  no  benefit  to 
the  complainant  nor  its  subscribers,  being  instead  a  disadvantage 
to  the  extent  that  such  business  occupies  or  loads  its  subscribers' 
lines  and  interferes  with  the  subscribers  use  of  its  lines.  The 
complainant  presented  evidence  showing  that  it  was  under  con- 
siderable expense  after  receipt  from  the  Bell  Company  of  the 
monthly  memoranda  of  toll  charges,  in  classifying  and  dividing 
said  chaiges  among  and  rendering  statements  to  its  subscribers. 

The  respondent  was  ''inclined  to  admit  the  collecting  is  worth 
fifteen  per  cent./'  but  maintained  that  it  could  not  render  toll 
service  at  its  published  rates  less  fifteen  per  cent,  for  collection, 
and  that  such  an  allowance  could  not  properly  be  made  to  the 
complainant  without  a  violation  of  its  published  tariffs  and  with- 
out producing  a  discrimination  against  many  other  connecting 
telephone  companies  with  which  it  has  existing  contracts  in  ac- 
cord with  its  tariffs,  and  from  which  companies  no  complaints 
have  ever  been  received. 

If,  as  the  complainant  maintains,  much  of  the  toll  business  re- 
sults from  the  use  of  its  phones  by  non-subscribers,  the  cost  to 
it  of  collecting  such  tolls  can  be  provided  for,  by  its  publishing 
proper  and  reasonable  tariffs  for  furnishing  such  service  to  non- 
subscribers. 

The  Commission  is  of  the  opinion  that  the  evidence  submitted 
does  not  warrant  granting  to  the  complainant  a  rate  for  sub- 
scribers exchange  service,  etc.,  and  an  allowance  for  the  collec- 
tion of  toll  charges,  different  from  the  published  tariffs  of  the  re- 
spondent ;  but,  directs  that  in  order  to  lessen  the  expense  and  time 
of  the  agent  or  representative  of  the  complainant  company  in  the 
collection  of  the  toll  charges,  the  respondent  furnish  to  each  sub- 
scriber of  the  complainant,  monthly  statements  showing  the 
amounts  due  from  such  subscriber  for  toll  messages,  with  in- 
formation as  to  the  number  of  toll  messages  from  said  subscriber, 
and  from  non-subscribers  with  their  names,  station  called,  date, 
etc.,  and  furnish  to  the  agent  or  representative  of  the  complainant 
a  duplicate  copy  of  each  of  such  statements  with  a  sheet  having  a 
detailed  summary  thereof. 
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Qbdei. 

This  case  being  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  subnitted  by  the  parties  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  CcMnmission  having  on  the  date  hereof,  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof : 

Now,  to-wit,  February  4,  1915,  it  is  ordered,  That  The  Bell 
Telephone  Company  of  Pennsylvania  furnish  to  each  subscriber 
of  the  Norwich  Telephone  Company  monthly  statements  showing 
the  amounts  due  from  such  subscriber  for  toll  messages,  with  in- 
formation as  to  the  number  of  toll  messages  from  said  subscriber, 
and  from  non-subscribers  with  their  names,  station  called,  date, 
etc.,  and  furnish  to  the  agent  or  representative  of  the  Norwich 
Telephone  Company  a  duplicate  copy  of  each  of  such  statements, 
together  with  a  statement  giving  a  detailed  summary  thereof, 
and  that  the  complaint  in  this  case  be,  and  the  same  is,  hereby 
dismissed. 

By  the  Commission : 

Samuki.  W.  Pcnnypacker,  Chairman. 


Appucation  of  the  Wilkes-Baue  Connecting  Railkoad  Co. 
ifok  Certificates  of  Pubuc  Convenience. 

Grade  Crossings — Eliftiination  of— Apportionment  of  Cost  of 

Viaduct. 

The  Wilkes-Barre  Connecting  Railroad  Company  filed  with  The  Pahlic 
Service  Commission  a  petition  praying  for  Certificates  of  Public  Con* 
venience  evidencing  the  approval  by  the  Commission  of  the  construction 
by  the  said  Railroad  Company  of  crossings  on  its  proposed  line  in  Luzerne 
County.  At  the  hearings  held  on  said  petition  it  was  brought  to  the  at- 
tention of  the  Commission  that  certain  of  the  crossings  were  at  grade,  and 
the  Commission  decided  that  the  safety  and  convenience  of  the  public  de- 
manded the  elimination  of  two  of  the  proposed,  crossings,  and  the  substitu- 
tion therefor  of  a  viaduct  over  the  tracks  of  the  said  Railroad  Company 
and  the  tracks  of  the  Central  Railroad  Company  of  New  Jersey. 

Plans  for  the  construction  of  said  viaduct  were  approved  after  hearings, 
and  the  Commission  made  an  order  directing  the  constructiott  in  aooord- 
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ance  with  the  plans  and  spccafications»  apportioQing  the  cost  of  the  un- 
provement  among  the  parties  interested,  and  awarding  damages  to  the 
owners  of  adjacent  property,  taken,  injured  or  destroyed. 

Appucation  Docket  No.  94,  1914. 

Finding,  Determination  and  Order  of  the  Conunission. 

Filed  May  4,  1914.  Decided  January  22,  191 5. 

F.  W.  PUitz,  Ralph  J.  Baker,  and  Welles  &  Torrey,  for  appli- 
cant. 

B.  R.  Jones,  for  Wilkes-Barre  Railway  Co. 

Richard  B.  Sheridan,  Solicitor  for  Miners  Milk  Borough. 

C.  E.  Mitter  and  WiUiamA.  Barkelow,  for  C.  R.  R.  of  N.  J. 

A.  P.  Conniff,  for  Plains  Township. 

/.  C.  Kosek,  R.  P.  Esbey,  Fred  B.  Davis,  Harry  H.  Weimraub, 
CUfsrles  D.  Coughlin,  William  D.  McLean,  Jr.,  for  property 
owners. 

By  the  Commission  : 

The  Wilkes-Barre  Connecting  Railroad  Company,  by  a  petition 
dated  May  4th,  1914,  applied  to  the  Public  Service  Conmiission 
for  the  issuance  of  Certificates  of  Public  Convenience  approving 
the  proposed  construction  of  a  number  of  crossings  by  said  rail- 
road company  over  the  facilities  of  other  public  service  companies 
and  over  certain  highways  in  various  municipalities  in  Luzerne 
County.  The  crossings  mentioned  in  the  petition  presented  to  the 
Commission  covered  the  entire  line  of  the  Wilkes-Barre  Connect- 
ing Railroad,  which  is  being  constructed  primarily  for  the  purpose 
of  eliminating  the  necessity  of  exchange  of  traffic  between  the 
Delaware  and  Hudson  Company  and  The  Pennsylvania  Railroad 
Company  in  the  heart  of  the  City  of  Wilkes-Barre.  Objection 
was  made  to  the  approval  of  the  construction  of  certain  of  the 
crossings  mentioned  in  the  petition,  and  the  Commission,  in  due 
course,  held  hearings  to  determine  the  necessity  or  propriety  of 
approving  the  construction  of  the  crossings  in  accordance  with  the 
plans  and  specifications  filed  with  the  petition. 
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At  the  hearings  it  developed  that  among  the  crossings  the  ap- 
proval of  which  was  asked  for,  there  was  a  grade  crossing  by  said 
Railroad  Company  over  the  tracks  and  facilities  of  the  WiUces- 
Barre  Railway  Company  at  a  point  in  the  Borough  of  Miners 
Mills,  and  a  grade  crossing  over  Mill  Street  in  the  said  Borough, 
these  two  crossings  being  approximately  200  feet  apart  and  be^ 
mariced  in  the  petition  and  plan  filed  respectively  as  Crossings 
"B'*  and  "C."  The  testimony  showed  that  at  the  present  time 
the  facilities  of  the  Wilkes-Barre  Railway  Company  and  Mill 
street  were  both  crossed  at  grade  by  the  smgle  track  of  a  branch 
of  the  Central  Railroad  Company  of  New  Jersey,  which  has  been 
operated  in  this  locality  for  a  great  many  years. 

After  taking  a  great  deal  of  testimony  and  making  a  thorough 
investigation  of  the  conditions,  the  Commission  was  of  the  opin- 
ion that  it  was  necessary  and  proper  for  the  service,  accommoda- 
tion and  convenience  of  the  public  to  abolish  the  existing  grade 
crossmgs  of  both  the  tracks  of  the  Wilkes-Barre  Railway  Com- 
pany and  of  Mill  street  over  the  tracks  of  the  Central  Railroad 
Company  of  New  Jersey,  and  the  proposed  tracks  of  the  Wilkes- 
Barre  Connecting  Railroad  Company.  The  hearings  and  investi- 
gations developed  the  fact  that  the  most  practicable  and  feasible 
plan  for  the  abolition  of  these  crossings  was  by  a  relocation  of 
both  crossings  upon  the  viaduct  to  be  erected  over  the  facilities 
of  the  two  railroad  companies,  and  the  transference  thereto  of  the 
traffic  heretofore  accommodated  by  the  public  and  the  private 
grade  crossings  mentioned. 

This  determination  having  been  reached,  the  Commission  di- 
rected that  plans  be  prepared  for  the  construction  of  such  a  via- 
duct, estimates  be  made  of  the  cost  of  said  construction,  and  the 
damages  to  property  incident  thereto  be  ascertained.  These  plans 
were  duly  prepared  and,  after  public  hearing,  notice  of  which  was 
duly  given  to  all  parties  in  interest,  including  the  owners  of  adja- 
cent property,  the  Commission  determined  upon  the  abolition  of  the 
existing  grade  crossings  of  the  facilities  of  the  Wilkes-Barre  Rail- 
way Company  and  of  Mill  street  over  the  tracks  of  the  Central 
Railroad  Company  of  New  Jersey,  and  the  proposed  tracks  of  the 
Wilkes-Barre  Connecting  Railroad  Company,  and  the  rdocation 
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of  said  crossings  apoa  the  viaduct  above  mentioned,  in  accordance 
with  the  plans  and  specifications  approved  by  the  Conunission. 

Hearings  were  held  in  accordance  with  the  PuMic  Service  Com- 
pany Law  to  determine  the  compensation  for  damages  which  the 
owners  of  adjacent  pn^ierty  taken,  mjured  or  destroyed  will  sus* 
tain  in  the  construction,  re-location,  alteration  or  abolition  of 
the  crossings  involved,  and  the  proportions  of  the  cost  of  con- 
struction and  of  said  damages  which  should  be  paid  by  the  parties 
interested  in  the  proposed  improvement. 

The  Commission  finds  and  determines  that  in  the  construction 
of  the  said  crossing  and  in  the  abolition  of  the  existing  grade 
crossings  it  is  necessary  or  proper  to  take  or  injure  the  following 
described  pieces  of  land,  and,  by  this  determination,  hereby  does 
take  the  said  pieces  of  land  for  the  purpose  of  said  crossings,  and 
ascertains  and  determines  the  amounts  hereinafter  set  forth  as  the 
compensation  for  said  damages : 

(i)  Lands  in  the  Borough  of  Miners  Mills,  Luzerne  County, 
Pennsylvania — Beginning 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book  No.  424,  p.  109,  Luzerne  County.] 

Containing  1,655  sq.  ft.  of  land,  be  the  same  more  or  less.  Coal 
reserved. 

Being  the  property  of  Thomas  Snapko  or  Joseph  Paczkowski, 
to  the  owner  of  which  the  Commission  ascertains  and  determines 
that  there  is  due  no  damages,  for  the  reason  that  any  injury  or 
damage  is  offset  by  the  benefits  of  said  improvement. 

(2)  Lands  in  Miners  Mills  Borough,  Luzerne  County,  Penn- 
sylvania, beginning 

[Here  follows  a  description  of  the  property.] 

Containing  225  sq.  ft.  of  land,  be  the  same  more  or  less.  Coal 
reserved. 

Being  the  property  of  the  Asher  Miner  Hose  Company,  to  the 
owner  of  which  the  Commission  ascertains  and  determines  that 
there  is  due,  as  compensation  for  damages  for  property  taken,  in- 
jured or  destroyed,  the  sum  of  $60.00. 

(3)  Lands  in  Miners  Mills  Borough,  Luzerne  County,  Penn- 
sylvania— Banning 

[Here  follows  a  description  of  the  property.] 
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Containing  8,321  sq.  ft.  of  land,  be  the  same  more  or  less.  Coal 
reserved. 

Being  the  property  of  the  Miner-HiUard  Milling  Company,  to 
the  owner  of  which  the  Commission  ascertains  and  determines 
that  there  is  due,  as  compensation  for  damages  for  property  taken, 
injured  or  destroyed,  the  sum  of  $2,010.00. 

(3-a)  Also  a  certain  lot  situate  in  the  Borough  of  Miners  Mills, 
Luzerne  County,  Pennsylvania,  having  a  front  of  200  feet  more 
or  less  on  the  easterly  side  of  Mill  street  and  extending  back  a 
depth  of  75  feet  more  or  less  to  the  property  of  the  Wilkes-Barre 
and  Suburban  Street  Railway  Company  and  to  Mill  creek. 

Being  the  property  known  and  described  as  the  ''J^l^ns  Lot" 
and  being  now  owned  by  the  Miner-Hillard  Milling  Company,  to 
the  owner  of  which  the  Commission  ascertains  and  determines 
that  there  is  due,  as  compensation  for  damages  for  property 
taken,  injured  or  destroyed,  the  sum  of  $68o.oa 

(4)  Lands  in  Miners  Mills  Borough— Beginning 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book,  No.  463,  p.  202,  Luzerne  County.] 

C(Mitaining  11,136  sq.  ft.  of  land,  be  the  same  more  or  less. 
Coal  reserved. 

Being  the  property  of  Evan  Price,  to  the  owner  of  which  the 
Commission  ascertains  and  determines,  that  there  is  due,  as  com- 
pensation for  damages  for  property  taken,  injured  or  destroyed, 
the  sum  of  $8,625.00. 

(5)  Land  in  Miners  Mills  Borough — Beginning 
[Here  follows  a  description  of  the  property.] 

Containing  4,500  sq.  ft.  of  land,  be  the  same  more  or  less.  Coal 
reserved. 

Also  one  other  piece  or  parcel  of  land  situate  in  Miners  Mills 
Borough,  being  a  strip  of  land  25  feet  in  width  and  lying  equal 
distance  on  the  both  sides  of  a  centre  line  described  as  follows : — 
.  [Here  follows  a  description  of  the  property.] 

Also  one  other  piece  of  land,  situate  in  Plains  Township,  be- 
ginning 

[Here  follows  a  description  of  the  property.] 

Being  the  property  of  the  Wilkes-Barre  and  Suburban  Street 
Railway  Company,  to  the  owner  of  which  the  Commission  ascer- 
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tains  and  determines  that  there  is  due,  as  compensation  for  dam- 
ages for  property  taken,  injured  or  destroyed,  the  sum  of  $5,- 
465.00. 

(6)  Beginniiv 

[Here  follows  a  description  of  the  property  as  found  m  Deed 
Book  No.  405,  p.  322,  Luzerne  County.] 

Being  the  property  of  the  Hudson  Coal  Company,  to  the  owner 
of  which  the  Commission  ascertains  and  determines  that  there  is 
due,  as  compensation  for  damages  for  property  taken,  injured  or 
destroyed,  the  sum  of  $215.00. 

(7)  B^^ning 

[Here  follows  a  description  of  the  property.] 

Containing  13,500  square  feet  of  land,  be  the  same  more  or  less, 
and  being  part  of  a  larger  tract  of  land  conveyed  by  Marcus 
Smith  and  Wife  to  the  Wilkes-Barre  Connecting  Railroad  Com- 
pany by  deed  April  14,  1913,  and  recorded  in  Deed  Book  491, 
Page  213. 

Beit%  the  property  of  the  Wilkes-Barre  Connecting  Railroad 
Company,  to  the  owner  of  which  the  Commission  ascertains  and 
determines  that  there  is  due,  as  compensation  for  damages  for 
property  taken,  injured  or  destroyed^  the  sum  of  $1,314.00. 

(7-a)  The  surface  or  right  of  soil  of  all  that  certain  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  Township  of  Plains, 
Luzerne  County,  and  State  of  Pennsylvania,  bounded  and  de- 
scribed as  follows,  to-wit : 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book,  No.  487,  p.  451,  Luzzcme  County.] 

Containii^  900  sq.  ft.  of  land,  be  the  same  more  or  less. 

Being  the  property  of  the  Wilkes-Barre  Connecting  Railroad 
Company,  to  the  owner  of  which  the  Commission  ascertains  and 
determines  that  there  is  due,  as  compensation  for  damages  for 
prc^rty  taken,  injured  or  destroyed,  the  sum  of  $5o.oa 

(8)  The  surface  or  right  of  soil  of  all  that  certain  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  Township  of  Plains, 
County  of  Luzerne  and  State  of  Pennsylvania,  bounded  and  de- 
scribed as  follows,  to-wit: 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book,  No.  444>  p.  458] 


Digitized  by  CjOOQ  IC 


476  THE  PENNSYLVANIA  2  P.  C IL 

Contaming  i,8cx>  sq.  ft  of  land,  be  the  same  more  or  less. 
.    Beti^  die  property  of  John  Thompson,  to  the  owner  of  which 
the  Commission  ascertains  and  determmes  that  there  is  doe  as 
compensation  for  property  taken,  injured  or  destroyed,  the  snm 
of  ^pOiOO. 

(9)  The  surface  or  right  of  soil  of  all  that  piece  or  parcel  of 
land  situate,  lying  and  being  in  the  Township  of  Plains,  County 
of  Luzerne,  State  of  Pennsylvania,  bounded  and  described  as  fol- 
lows, to-wit : 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book  No.  496,  p.  247,  Luzerne  County.] 

Containing  4,640  sq.  ft.  of  land,  be  the  same  more  or  less. 

Being  the  property  of  Michael  Mozola,  to  the  owner  of  which 
the  Commission  ascertams  and  determines  that  there  is  due,  as 
compensation  for  property  taken,  injured  or  destroyed,  the  sum 
of  $6oaoo. 

(10)  The  surface  or  right  of  soil  of  all  that  certain  piece  or 
parcel  of  land  situate  in  the  Township  of  Plains,  County  of  Lu- 
zerne, State  of  Pennsylvania,  bounded  and  described  as  follows, 
to-wit: 

[Here  fdlows  a  description  of  the  property  as  found  in  Deed 
Bock  No.  345,  p.  315,  Luzerne  County.] 

Containing  1,540  sq.  ft.  of  land,  be  the  same  more  or  less. 

Being  the  property  of  Jacob  Hinz,  to  the  owner  of  which  the 
Commission  ascertains  and  determines  that  there  is  due  as  com- 
pensation for  the  property  taken,  injured  or  destroyed,  the  sum  of 
$2oaoo. 

(11)  The  surface  or  right  of  soil  of  all  that  piece  or  parcel  of 
land  situate,  l]ring  and  being  in  the  Township  of  Plains,  County 
of  Luzerne,  Pennsylvania,  bounded  and  described  as  follows,  to- 
wit: 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book  No.  419,  p.  63.] 

Containing  943  sq.  ft.  of  land,  be  the  same  more  or  less. 

Being  the  property  of  Mary  Zukowski,  to  the  owner  of  which 
the  Commission  ascertains  and  determines  that  there  is  due,  as 
compensation  for  property  taken,  injured  or  destroyed,  the  sum 
of  $ioo.oa 
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(12)  The  surface  or  riglit  of  soO  of  all  that  piece  or  parcel  of 
land  situate,  lying  and  being  in  the  Township  of  Plains,  County  of 
Lu2eme,  State  of  Pennsylvania,  bounded  and  described  as  fol- 
lows: 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book  No.  487-  p.  343.1 

Containing  500  sq.  ft.  of  land,  be  the  same  more  or  less. 

Being  the  property  of  Andrew  Checonowski,  to  the  owner  of 
which  the  Commission  ascertains  and  determines  that  there  is  due, 
as  compensation  for  property  taken,  injured  or  destroyed,  the  sum 
of  $ioaoo. 

(13)  The  surface  or  right  of  soil  of  all  that  certain  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  Township  of  Plains, 
County  of  Luzerne  and  State  of  Pennsylvania,  bounded  and  de- 
scribed  as  follows,  to-wit: 

[Here  follows  a  description  of  the  property  as  found  in  Deed 
Book  No.  454,  p.  549  and  No.  475,  p.  jito.] 

Containing  1,125  sq.  ft.  of  land,  be  the  same  more  or  less. 

Being  the  property  of  Mary  Martynkewsld,  to  the  owner  of 
which  the  Commission  ascertains  and  determines  that  there  m 
due^  as  compensation  for  property  taken,  injured  or  destroyed, 
the  sum  of  $100.00. 

(14)  The  surface  or  right  of  soil  of  all  that  certain  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  Township  of  Plains, 
County  of  Luzerne,  State  of  Pennsylvania,  bounded  and  described 
as  follows,  to-wit: 

[Here  follows  a  description  of  the  property.] 
Containing  2,750  sq.  ft  of  land,  be  the  same  more  or  less. 
Being  the  property  of  WilUam  Rutledge,  to  the  owner  of  which 
the  Commission  ascertains  and  determines  that  there  is  due,  as 
compensation  for  property  taken,  injured  or  destroyed,  the  sum 
of  ^00.00. 

(15)  The  surface  or  right  of  soil  of  all  that  cotain  piece  01 
parcel  of  land  situate,  lying  and  being  in  the  Township  of  Pbuns, 
County  of  Luzerne,  and  State  of  Pennsylvania,  bounded  and  de- 
scribed as  follows,  to-wit : 

[Here  follows  a  description  of  the  property.] 
Containing  3,900  sq.  ft.  of  land,  be  the  same  mote  or  less. 
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Being  the  property  of  Thomas  J.  Hughes,  to  the  owner  of 
which  the  Commission  ascertains  and  determines  that  there  is  due, 
as  compensation  for  property,  taken,  injured  or  destroyed,  the 
sum  of  $400.00. 

(16)  The  surface  or  right  of  soil  of  all  that  piece  or  parcel  of 
land,  situate,  lying  and  being  in  the  Township  of  Plains,  County 
of  Luzerne  and  State  of  Pennsylvania,  bounded  and  described  as 
follows,  to-wit : 

[Here  follows  a  description  of  the  prc^rty  as  found  in  Deed 
Book  No.  546,  p.  17,  Luzerne  County.] 

Containing  425  sq.  ft.  of  land,  be  the  same  more  or  less. 

Beii^  the  property  of  Morgan  Bevan,  to  the  owner  of  which 
the  Commission  ascertains  and  determines  that  there  is  due,  as 
compensation  for  property  taken,  injured  or  destroyed,  the  sum 
of  $15.00. 

The  leasehold  estate  of  Peter  Begonas  in  all  that  certain  piece 
of  property  described  at  No.  4  above  and  being  more  specifically 
described  in  a  certain  lease  presented  by  said  Begonas,  the  term 
of  which  expires  on  the  first  day  of  April,  1917,  to  the  owner  of 
which  lease  the  Commission  ascertains  and  determines  that  there 
is  due,  as  compensation  for  damages  to  property  taken,  injured, 
or  destroyed,  the  sum  of  $600.00. 

The  Commission  hereby  ascertains  and  determines  that  the 
compensation  for  the  above  described  damages  for  property  taken, 
injured  and  destroyed,  in  said  improvement,  is  the  sum  of  $21,154. 
After  investigation  and  hearing  it  is  estimated  that  the  cost  of 
construction  of  the  proposed  improvement  will  be  $61,520,  mak- 
ing the  total  cost  of  the  construction  and  the  damages  incident 
thereto  $82,674.00. 

In  determining  the  proportionate  contribution  to  the  above 
mentioned  total  expense  of  the  proposed  improvement,  the  Com- 
mission has  taken  into  consideration  the  importance  of  the  service 
rendered  or  to  be  rendered  to  the  public  by  the  various  public 
service  companies  interested  and  the  benefits  which  will  be  derived 
from  said  construction  by  the  companies,  as  well  as  by  the  public. 
The  safety  of  the  public  using  Mill  street  as  a  crossing  and  the 
safety  of  the  operation  of  the  existing  crossnig  of  the  tracks  of 
the  Wilkes-Barre  Railway  Company  over  the  tracks  of  the  Cen- 


Digitized  by  CjOOQ  IC 


I9I5  CORPORATION  REPORTER.  479 

tral  Railroad  Company  of  New  Jersey  have  been  given  due  weight 
by  the  Commission  in  this  determination.  The  proposed  con- 
struction win  afford  to  the  general  puUic,  as  wdl  as  to  the  users 
of  the  Wilkes-Barre  Railway  Company,  a  crossing  whi^  will  be 
for  all  time  safe  and  adequate  and  will  eliminate  dangers  wliidi, 
in  the  opinion  of  the  Commission,  esdsted  in  the  operation  of  the 
two  crossings  under  the  conditions  presented  by  the  testimony  in 
this  case.  The  fact  that  the  grade  crossii^  of  the  railway  com- 
pany over  the  tracks  of  the  Central  Railroad  Company  of  New 
Jersey  has  existed  for  a  number  of  years  and  that  no  accident  has 
occurred  at  said  crossing  has  been  taken  into  consideration  by  the 
Commission  in  proportioning  the  amount  which  shall  be  paid  by 
the  Wilkes-Barre  Railway  Company  in  eliminaling  a  condition 
which  the  Commission  considers  unsafe  and  capable  of  change 
without  undue  expense  being  put  upon  the  raihray  company.  The 
fact  that  a  grade  crossing  has  existed  for  a  number  of  years  'does 
not  justify  its  continuance  where  its  elimination  can  be  accom- 
pliAed  without  burdening  the  public  service  company  with  an  un- 
reasonable expense. 

Likewise,  the  improvement  in  the  facilities  which  the  proposed 
viaduct  will  give  to  the  residents  of  Miners  Mills  is  deemed  of 
such  importance  that  the  Commission  is  of  the  opinion  that  the 
Borough  of  Miners  Mills  should  contribute  to  the  cost  of  the 
abolition  of  the  Mill  street  crossing  and  the  substitution  therefor 
of  the  new  viaduct 

The  Central  Railroad  Company  of  New  Jersey  will,  by  the  im- 
provement proposed,  be  relieved  of  two  crossings  at  grade  within 
a  short  distance  of  each  other,  and  the  Commission  is,  therefore, 
of  the  opinion  that  it  should  contribute  a  reasonable  amount  to  the 
expense  of  the  improvement 

The  Wilkes-Barre  Connecting  Railroad  is  being  constructed  for 
the  purpose  of  removing  from  the  congested  streets  of  the  City  of 
Wilkes-Barre  a  large  amount  of  traffic  which  has  for  a  number 
of  years  rendered  crossings  in  this  city  very  dangerous.  A  large 
numbei  of  trains  will  be  run  by  said  railroad  over  the  tracks 
which  it  proposes  to  construct  at  the  {daces  involved  in  the  cross- 
ings in  Miners  Mills.  The  necessity  and  desirability  of  construct- 
ing the  Wilkes-Barre  Connecting  Railroad  are  clearly  set  out  in 
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the  petition  fikd  in  this  case  and  are  fully  sustained  by  the  testi- 
mony produced  at  the  hearings.  The  railroad  company  adopted 
its  route  and  determined  its  grade  in  the  district  involved  with  full 
knowledge  that  its  alignment  would  be  such  as  to  make  it  neces- 
sary eitiier  to  aggravate  tiie  conditions  at  the  two  crossings  men- 
tioned or  to  provide  some  substitute  for  these  crossings.  While 
the  Commission  is  not  of  the  opinion  that  the  Wilkes-Barre  Con- 
necting Railroad  Company  should,  for  this  reason,  be  forced  to 
pay  the  entire  cost  of  this  improvement,  which  will  benefit  both 
the  other  public  service  companies  and  the  municipality,  it  is  of 
the  opinion  that,  in  view  of  the  priority  of  location  of  tiie  other 
public  service  companies  and  in  view  of  the  facts  above  men- 
tioned, the  applicant  should  reasonably  be  called  upon  to  bear  the 
greatest  part  of  the  expense  which  the  Commission  finds  it  neces- 
sary to  assess  in  order  to  render  the  operation  of  all  the  public 
service  companies  safe  and  efficient. 

Having  carefully  considered  all  the  facts  brought  to  its  atten- 
tion by  the  testimony,  and  having  given  due  weight  to  the  reasons 
advanced  by  all  of  the  parties  on  the  subject  of  the  distribution 
of  the  expense  of  this  improvement,  the  Commission  is  of  the 
opinion  and  finds  and  determines  that  the  expense  of  the  said  con- 
struction, re-location,  akeration  and  abolition  of  the  crossings 
mentioned,  including  the  compensation  for  damages  to  property 
taken,  injured  and  destroyed,  shall  be  borne  and  paid  by  the 
parties  interested  in  the  following  proportions:  * 

Ten  per  cent,  of  die  said  amount,  by  the  Wilkes-Barre  Raflway 
Company; 

Eighty-one  per  cent,  by  the  Wilkes-Barre  Connecting  Raih-oad 
Company; 

E^t  per  cent,  by  the  Central  Railroad  Company  of  New  Jer- 
sey; 

One  per  cent,  by  the  Borough  of  Miners  Mills. 

The  Commission  is  adso  of  tiie  opinion,  and  hereby  orders  and 
directs,  that  the  Wilkes-Barre  Connecting  Railroad  Company 
shall  proceed  to  do  the  whole  of  the  work  connected  with  the  con- 
struction of  the  proposed  viaduct  in  accordance  with  the  plans 
and  specifications  approved  by  the  Commission  and  now  on  file  at 
its  office  in  the  City  of  Harrisburg,  and  shall  report  monthly  to 
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the  Chief  of  the  Bureau  of  Engineering  of  The  Public  Service 
Commission  the  progress  made  in  the  construction  of  the  said  im- 
provement. 

Ord£r. 

The  matter  of  the  existing  grade  crossings  of  the  facilities  of 
the  Wilkes-Barre  Railway  Company  and  of  Mill  street  over  the 
tracks  of  the  Central  Railroad  Company  of  New  Jersey  in  Miners 
Mills  Borough  having  been  brought  to  the  attention  of  the  Com- 
mission by  a  petition  of  the  Wilkes-Barre' Connecting  Railroad 
Company,  and  the  hearings  held  thereon,  and  the  Commission 
having,  after  investigation  and  hearings,  made  a  finding  and  de- 
termination in  relation  to  said  crossings  and  having  adopted  plans 
and  specifications  for  the  abolition  of  said  crossingss  and  the 
construction  of  a  new  crossing  over  the  facilities  of  the  said 
Railroad  Company  of  New  Jersey  and  the  Wilkes-Barre  Connect- 
ing Railroad,  all  of  which  more  fully  appears  in  the  aforesaid 
finding  and  determination  which  is  hereby  referred  to  and  made  a 
part  of  this  order: 

Now,  to-wit,  January  22d,  191 5,  //  is  ordered: 

First:  That  tiie  Wilkes-Barre  Connecting  Railroad  Company 
proceed  forthwith  to  construct  the  viaduct  over  the  facilities  of 
the  Central  Railroad  Company  of  New  Jersey  and  the  Wilkes^ 
Barre  Connecting  Railroad  Company,  in  accordance  with  the 
plans  and  specifications  referred  to  in  said  findii^  and  determina- 
tion and  now  on  file  with  the  Chief  of  the  Bureau  of  Engineering 
of  The  Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania,  a  copy  of  which  plans  and  specifications  are  hereto 
attached. 

Second:  That  the  Wilkes-Barre  Connecting  Railroad  Company 
report  monthly  to  the  Chief  of  the  Bureau  of  Engineering  of  The 
Public  Service  Commission  the  progress  made  in  the  construction 
of  said  viaduct. 

TikM.'That  the  parcels  or  pieces  of  land  mentioned  in  said 
finding  and  determination  be  and  the  same  hereby  are  taken  for 
the  construction  of  said  improvement  and  the  amounts  set  forth 
in  said  finding  and  determination  are  hereby  ascertained  and  de- 
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tennincd  as  damages  for  said  property  taken,  injured  or  de- 
stroyed. 

Fourth:  That  the  Wilkes-Barre  Railway  Company  pay  ten  per 
cent  of  the  total  cost,  including  the  damages  awarded  to  the 
owners  of  adjacent  property ; 
^  Fifth:  That  the  Wilkes-Barre  Connecting  Railroad  Company 
pay  81  per  cent,  of  the  total  cost,  including  the  damages  awarded 
to  the  owners  of  adjacent  property ; 

Sixth:  That  the  Central  Railroad  Company  of  New  Jersey  pay 
8  per  cent  of  the  total  cost,  including  the  damages  awarded  to  the 
owners  of  adjacent  property ; 

Seventh:  That  the  Borough  of  Miners  Mills  pay  i  per  cent  of 
the  total  cost,  including  the  damages  awarded  to  the  owners  of  ad- 
jacent property. 

Eighth:  That  each  of  the  parties  interested,  assessed  witii  a 
portion  of  the  cost  of  said  improvement,  shall  pay  its  proportion 
of  the  amounts  ascertained  and  determined  by  the  Commission,  or 
by  the  proper  authorities  on  appeal,  as  damages  for  property 
taken,  injured  or  destroyed,  to  the  parties  entitled  thereto,  and 
the  balance  of  the  total  cost  to  the  Wilkes-Barre  Connecting  Rail- 
road Company,  in  conformity  with  any  contracts  of  the  said 
railroad  company  providing  for  said  construction  and  upon 
monthly  estimates  furnished  by  the  Engineer  of  the  Wilkes-Barre 
Connecting  Railroad  Company  and  approved  by  the  Chief  of  the 
Bureau  of  Engineerii^  of  The  Public  Service  Commission. 

Ninth:  That  the  existing  grade  crossings  of  the  Wilkes-Barre 
Railway  Company  and  of  Mill  street  over  the  tracks  and  facilities 
of  the  Central  Railroad  Company  of  New  Jersey  and  the  Wilkes- 
Barre  Connecting  Railroad  Company  shall  be  abolished  at  such 
time  during  the  construction  of  the  above  mentioned  improvement 
as  shall  seem  best  for  the  safety  of  the  public,  in  the  opinion  of 
The  Public  Service  Commission. 

By  the  Commission, 
Sam'i«  W.  Pennypacker,  Chairman. 
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Application  of  thb  Raystown  Water  Power  Co. 

Approval  of  contracts  Street  lighting — Ordinance  passed  prior 
to  July  26, 191  3— Competition. 

The  applicant,  the  Raystown  Water  Power  Company,  asks  approval  of  a 
contract  between  it  and  the  Borough  of  Mount  Union,  for  supplying  street 
lighting  in  the  said  borough.  By  virtue  of  an  ordinance  passed  by  council"* 
and  approved  July  16,  1913,  advertised  once  in  two  newspapers  on  July  22 
and  24,  and  recorded  m  the  ordinance  book  prior  to  July  26,  1913,  the  day 
when  the  Public  Service  Company  Law  went  into  effect,  the  applicant  en- 
tered the  borough  and  erected  poles  and  wires  for  the  supply  of  power. 
Said  ordinance,  however,  did  not  permit  it  to  furnish  electricity  for  light 
prior  to  April  i,  191 5.  Since  the  entry  of  the  applicant  the  borough  council 
advertised  for  bids  for  street  lighting  after  April  i,  191 5,  and  awarded  the 
contract  to  the  applicant,  and  it  is  this  contract  for  which  approval  is  asked. 

The  Penn  Central  Ujg^t  ft  Power  Company  protests,  alleging  that  it  has 
been  supplying  street  lighting  in  said  borough  since  igoSt  that  it  has  in- 
vested ^,900  in  the  necessary  facilities,  that  its  service  has  been  satisfactory, 
that  the  applicant  cannot  furnish  adequate  service  and  that  the  ordinance  of 
July  16,  1913,  is  invalid  because  its  advertisement  was  not  completed  until 
after  July  26^  1913,  and  it  has  not  been  approved  by  the  Commission. 

The  evidence  shows  that  the  applicant's  bid  for  the  contract  was  lower 
than  that  of  the  protestant,  that  it  can  furnish  adequate  service,  that  the 
facilities  used  by  the  protestant  in  the  said  borough  can  be  used  elsewhere 
and  hence  will  not  be  lost  to  the  protestant. 

Held:  i.  The  ordinance  of  July  16, 1913,  is  valid.  Substantially  all  things 
were  done  by  the  borough  prior  to  July  26,  191 3,  which  were  necessary  to 
make  the  ordinance  a  valid  one,  and  it  did  not  therefore  require  the  ap- 
proval of  the  Commission. 

2.  As  no  great  loss  will  be  suffered  by  the  protestant,  and  as  the  bor- 
ough authorities  in  the  reasonable  exercise  of  their  discretion  awarded  the 
contract  to  the  applicant,  the  application  should  be  approved. 

3.  Whether  or  not  the  bid  advertised  contained  a  specification  not  strictly 
in  accord  with  the  letter  of  the  law  in  asking  bidders  to  submit  rates  for 
domestic  consumption  is  a  jurididal  question  and  not  an  administrative 
one,  and  is  beyond  the  jurisdiction  of  the  Commission. 

MuNiciPAt  Contract  Docket  No.  388 — 1914. 

Filed  December  16,  1914.  Decided  March  19,  191 5. 

Report  and  Order  of  the  Commission. 

Commissioner  Brkcht: 

On  Ae  16th  of  December,  1914,  the  Raystown  Water  Power 
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Company  filed  an  application  for  the  approval  of  a  contract  entered 
into  with  the  Borough  of  Mount  Union  for  lighting  the  streets  of 
said  borough  with  nitrogen  filled  mazda  lamps  for  a  period  of  ten 
years  from  April  i,  191 5.  This  contract,  it  was  set  forth  in  the 
petition,  was  made  in  pursuance  to  an  ordinance  enacted  by  the 
Borough  of  Mount  Union  on  July  16,  1913.  It  is  alleged  that  the 
aforesaid  ordinance  was  duly  advertised  and  recorded  according 
to  law  before  the  act  creating  the  Public  Service  Commission  went 
into  effect  on  July  a6, 1913. 

A  protest  was  entered  against  the  approval  of  the  proposed 
contract  by  the  Penn  Central  Light  and  Power  Company,  alleging 
inter  alia  that  the  respondent  [protestant]  and  "its  predecessors 
have  been  furnishing  light''  for  the  purpose  of  lighting  the  streets 
of  Mount  Union  Borough  since  about  April,  1905,  that  its  service 
so  far  as  it  knows  "is  satisfactory  to  the  said  borough,"  that  it  has 
invested  in  special  facilities  in  the  borough  in  question  to  the 
amount  of  $2,900.00,  which  will  be  lost  if  the  proposed  ccmtract 
is  approved,  that  the  ordinance  of  July  16,  191 3,  was  not  properly 
advertised  until  after  July  26,  1913,  and  therefore  was  not  valid 
until  approved  by  the  Public  Service  Commission,  that  the  Rays- 
town  Water  Power  Company  cannot  without  "expending  a  ver>' 
large  sum  of  money  furnish  and  maintain  .  .  .  reasonably 
adequate"  service  for  the  accommodation  and  safety  of  its  patrons 
and  the  public,  and  that  "according  to  the  information  received 
by  the  respondent  [protestant],  the  acceptance  of  the  bid  of  the 
Raystown  Water  Power  Company  •  .  .  was  not  fair  and  just 
to  the  respondent  [protestant]/' 

On  July  24, 1914,  the  Borough  of  Mount  Union,  as  is  shown  by 
the  record  in  this  case,  advertised  that  the  borough  secretary  will 
receive  sealed  bids  until  August  3,  at  2 :  00  p.  m.,  for  all  sizes  and 
styles  of  arc  lights  and  incandescent  lights  to  light  the  streets  of 
Mount  Union  Borough,  "said  bids  to  include  a  maximum  price 
for  furnishing  lights  and  power  for  residences,  stores  and  all  com- 
mercial purposes  in  Mount  Union  Borough."  Two  bids  were  re- 
ceived by  the  secretary,  one  from  the  Raystown  Water  Power  Com- 
pany, the  other  from  the  Penn  Central  Light  and  Power  Company. 
On  November  5, 1914,  at  a  meeting  of  the  borough  council,  the  sec- 
retary opened  and  read  the  bids  before  that  body,  and  council  by 
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a  yea  and  nay  vote,  unanimously  carried,  awarded  the  contract 
to  the  Raystown  Water  Power  Company. 

It  appears  from  the  minutes  of  that  meeting  of  council  that  the 
bid  of  the  petitioner  was  accepted  because  the  respondent  [pro- 
testant]  company  did  not  comply  with  the  terms  of  the  published 
request  for  Irids  relating  to  price  or  rates  for  furnishing  light  and 
power  to  private  consumers,  and  further  because  "the  services  of 
the  Penn  Central  Light  and  Power  Company  for  street  lighting 
purposes  have  not  been  satisfactory  in  the  past/'  Testimony  was 
also  offered,  showing  that  the  rates  offered  by  the  Raystown 
Company  were  respectively  50  cents  and  35  cents  lower  per  year 
on  the  two  types  of  lamps  adopted.  Accordingly,  on  November 
20,  1914,  a  contract  for  lighting  the  streets  of  the  Borough  of 
Mount  Union  was  entered  into  by  and  between  the  petitioner  and 
the  said  borough,  which  was  properly  advertised  and  is  now  pend- 
mg  before  this  Commission  for  approval.  Whether,  as  respondent 
[protestant]  contends,  the  bid  advertised  contained  a  clause  or 
specification  not  strictly  in  accord  with  the  letter  of  the  law,  when 
it  asked  for  rates  for  domestic  consumption,  is  a  jurididal  rather 
than  an  administrative  question,  and  as  such  does  not  fall  within 
the  purview  of  this  Commission's  jurisdiction.  In  awarding  a 
municipal  contract,  it  may  however  be  said  that  the  authorities 
making  such  award  are  vested  with  certain  discretionary  powers 
which  they  are  expected  to  exercise  whenever  they  are  called  upon 
to  adopt  a  course  of  action  that  is  designed  to  promote  the  best 
interests  of  the  municipality. 

The  Penn  Central  Light  and  Power  Company  is  now  furnishing 
light  to  the  Borough  of  Mount  Union  under  a  five-year  contract 
which  will  expire  on  April  i,  191 5.  The  present  contract  was  ac- 
quired by  the  Penn  Central  Company  about  a  year  and  a  half  ago 
when  that  corporation  bought  the  Mount  Union  Light  and  Power 
Company,  which  had  been  furnishing  service  theretofore  in  the 
town  of  Mount  Union.  When  the  respondent  [protestant]  learned 
that  the  contract  for  lighting  the  Borough  of  Mount  Union  after 
April  I,  191 5,  had  been  given  to  the  petitioner,  it  notified  the  bor- 
ough authorities  that  it  was  willing  to  meet  the  rate  of  the  Rays- 
town Water  Power  Company,  and  accordingly,  in  its  communi- 
cation, offered  to  furnish  service  at  the  same  price  per  lamp. 
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The  original  f  ranchise-ordinaiice,  on  which  the  contract  pending 
in  this  proceeding  is  based,  was  passed  July  16, 191 3.  By  that  or- 
dinance, the  Raystown  Water  Power  Company  was  given  the  right 
to  erect  poles  and  wires  and  other  facilities  for  the  transmission 
of  power  in  the  Borough  of  Mount  Union,  but  was  not  permitted 
under  its  provisions  to  enter  into  competition  in  the  sale  of  dec- 
tricity  for  lighting  purposes,  public  or  private,  until  the  first  day 
of  April,  191 5. 

In  the  course  of  developing  its  business  to  supply  power  in  that 
immediate  territory,  tiie  Raystown  Company  found  it  necessary 
to  cross  the  transmission  lines  and  facilities  of  the  Penn  Central 
.Company.  Application  was  made  to  this  Commission  for  the 
privilege  to  cross  under  the  rights  conferred  upon  the  petitioner 
by  the  ordinance  of  July  16,  191 3.  After  a  hearing  hdd  on  the 
matter,  this  Commission  issued  on  March  5  and  September  3, 
1914,  two  Certificates  of  Public  Convenience  for  crossings  under 
the  said  ordinance,  restricting  the  privilege  however,  to  lines  fur- 
nishing power  cmly,  and  not  allowing  it  for  transmission  service 
suppliying  light  There  was  no  question  raised  at  the  time  the  ap- 
pUcation  was  heard  for  the  crossings,  as  to  the  l^;al  status  of  the 
ordinance  of  July  16,  1913,  and  as  the  right  to  furnish  power 
was  expressly  granted  and  the  right  to  furnish  light  before  April 
I9 19159  denied  by  the  language  of  the  franchise,  the  Commission, 
after  a  careful  consideration  of  the  merits  of  tiie  case,  issued  its 
decrees  in  conformity  with  the  provisions  of  the  ordinance  afore- 
said. 

It  is  now  averred  by  respondent  [prbtestant]  that  subsequent 
investigation  has  developed  the  fact  that  the  original  ordinance 
did  not  become  effective  until  after  July  a6,  1913,  the  day  the 
Public  Service  Onnpany  Law  went  into  effect.  From  the  evi- 
dence on  the  record  it  appears  that  the  ordinance  book  of  the 
borough  shows  some  discrq>ancy  in  the  date  of  entry  of  the  sec- 
retary's certificate,  giving  August  8  as  the  day  of  entry  instead 
of  the  day  and  date  in  July,  when  the  entry  was  actually  made. 
The  secretary  in  testifying,  explained  the  error  by  stating  that  all 
of  the  certificate  was  recorded  within  a  day  or  two  after  the 
ordinance  was  passed  excepting  the  blank  space  reserved  for  the 
date,  which  he  did  not  expect  to  enter  until  the  ordinance  had  been 
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advertised  weekly  for  the  third  time.  The  Commission  atl  the 
hearing  asked  for  copies  of  the  newsps^rs  in  which  the  ordinance 
was  published  first,  and  received  cc^es  of  one  newspaper,  and 
the  affidavit  of  the  editor  of  another  paper,  which  established  the 
fact  that  the  ordinance  was  first  advertised  in  tlie  one  paper  on 
July  22,  1913,  and  in  the  other  on  July  24,  1913. 

From  the  facts  ascertained  it  appears  that  the  franchise  in 
question  was  recorded  in  the  borough  ordinance  book  with  the 
certificate  of  the  secretary  within  a  week  after  its  enactment  and 
published  in  a  local  newspaper  on  July  22,  191 3.  But  we  think 
that  the  ordinance  of  July  16,  1913,  having  been  passed  by  the 
borough  council  on  July  11,  1913,  and  duly  iapproved  July  16, 
1913,  and  advertised  July  22,  1913,  and  recorded  prior  to  July  26, 
I9i3»  all  things  were  done  by  the  borough  which  substantially 
were  required  by  law  to  be  done  to  make  said  ordinance  a  valid 
one,  prior  to  July  26,  1913,  when  the  Public  Service  Company 
Law  became  effective.  Therefore,  it  is  our  opinion  that  it  cannot 
be  held  that  said  ordinance  is  within  the  terms  of  the  Public  Serv- 
ice Company  Law  requiring  the  approval  of  the  Commission. 
The  Raystown  Water  Power  Company,  therefore,  is  duly  em- 
powered upon  the  approval  of  this  appUcation  to  enter  upon  and 
occupy  the  streets  and  highways  of  the  Borough  of  Mount  Union 
for  the  purpose  of  furnishing  municipal  lighting  in  the  said  bor- 
ough, as  set  forth  specifically  in  the  ordinance  of  July  16, 191 3* 

As  it  appears  from  the  record  the  Raystown  Water  Power  Com- 
pany is  an  operating  company  actively  engaged  in  furnishing  light 
and  power  at  Huntingdon,  Williamsburg  and  other  municipalities 
in  the  Counties  of  Huntingdon,  Mifflin  and  Blair.  In  addition  to 
extensive  transmission  facilites,  it  has  constructed  a  large  dam 
upon  the  Raystown  Branch  of  the  Juniata  river  for  the  generation 
of  hydro-electric  power,  which  according  to  the  testimony  of  the 
secretary  of  the  company,  has  a  capacity  of  3,900-horse  power. 

The  water  plant  is  reinforced  by  an  auxiliary  steam  plant  four- 
teen miles  from  the  dam,  in  which  is  installed  a  vertical  5oa-kilo- 
watt  turbine.  The  maximum  peak  load  on  the  line  is  never  over 
800-kilowatts,  but  its  installation  capadty  is  sufficient  to  devetop 
a  much  greater  load.  Both  the  water  and  steam  plant  are  pro- 
tected by  the  best  type  of  dectric  lighting  arresters,  and  modem 
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switches  and  regulators.  The  company  has  fx>les  and  other  facili- 
ties erected  in  Mount  Union  Borough  to  distribute  power,  and  has 
transmission  lines  running  to  and  through  the  said  borough.  Re- 
cently it  erected  a  sub-station  at  Mapletown,  which  the  secretary 
contends  will  enable  the  company  ''to  give  perfectly  good  service 
in  Mount  Union." 

Some  testimony  was  offered  by  respondent  designed  to  show 
tliat  the  service  of  the  Raystown  Water  Power  Company  wherever 
it  furnished  light,  was  poor  and  inadequate.  Recording  volt- 
meter charts  taken  by  respondent  from  the  petitioner's  service  at 
Williamsburg,  Huntingdon  and  Mount  Union  were  submitted  to 
show  that  the  fluctuation  in  the  voltage  is  over  5%,  and  a  viola- 
tion of  the  rule  established  by  the  Commission  which  should  gov- 
ern or  define  the  limits  of  the  variation  in  the  flow  or  continuity 
of  current.  The  charts  submitted  show  at  Mount  Union  a  fluc- 
tuation ranging  from  9%  to  20%,  while  at  Huntii^on  and  Wil- 
liamsburg, the  ebb  and  flow  of  the  current  varied  from  18%  to 
40%  and  50%. 

It  appeared  however  that  these  records  were  taken  during  the 
three  or  four  months  of  extreme  low  water  occasioned  by  the  pro- 
longed drought  which  prevailed  during  the  late  summer  and  fall 
of  1914,  and  during  the  time  the  petitioner  was  installing  its 
steam  plant  to  relieve  such  an  exigency  as  then  existed.  A  record 
taken  at  the  request  of  the  Commission  on  a  recording  voltmeter 
during  the  three  days  in  January,  191 5,  by  the  petitioning  com- 
pany at  its  oflice,  which  is  said  to  be  a  considerable  distance  frmn 
the  2,200  volt  sub-station,  and  to  represent  the  average  service 
rendered,  shows  an  even  voltage,  and  only  a  short  interval  of  dis- 
turbance in  the  current  at  the  time  when  the  street  lighting  circuit 
is  thrown  off  and  on  the  lines.  • 

One  witness  was  produced  from  Mount  Union  who  testified 
that  the  service  furnished  by  petitioner  at  his  place  of  business 
was  wholly  unsatisfactory  during  the  late  summer  and  fall  of 
1914,  insomuch  that  he  was  obliged  to  change  service  and  get  his 
light  from  the  Penn  Central  Ccxnpany.  On  the  other  hand,  quite 
a  number  of  citizens  from  Mount  Union  and  Huntingdon  testi- 
fied that  the  service  of  the  Raystown  Water  Power  Company  has 
been  better  and  more  satisfactory  than  that  obtained  from  the 
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Penn  Central  Company.  In  the  municipalities  served  by  the  two 
conqNUiies,  the  number  of  outages  ^>pear  to  be  substantially  the 
same  for  each  company;  and  the  service,  so  far  as  could  be  de- 
termined from  the  testimony,  is  practically  of  the  same  general 
character  and  efficiency  in  tfie  two  companies  in  interest  in  this 
proceeding.  There  was  no  evidence  presented  to  indicate  that  the 
Raystown  Company  would  not  be  able  at  a  comparatively  small 
expense  to  furnish  adequate  service  at  Mount  Union  under  its 
present  equipment,  throt^out  the  year. 

The  respondent  has  physical  property  in  the  Borough  of  Mount 
Union  amounting  approximately  to  $2,9oaoo,  which  it  contends 
would  be  lost  or  rendered  valueless  if  this  contract  is  approved 
Under  cross  examination  of  the  operating  manager  of  ^  Penn 
Central  Company,  it  was  shown  that  this  estimate  is  made  up  of 
one-third  of  the  value  of  the  sub-station  building,  which  is  also 
used  in  the  business  of  serving  domestic  light  and  power,  the 
physical  equipment  consisting  of  poles,  wires,  cross-arms,  (used 
only  in  supplying  street  lighting),  current  transformer  and  switch- 
board (used  exclusively  for  the  arc  light  service),  Anderson  time 
dock,  2,3oa-volt  control  switch-board  panels,  other  auxiliary  ap- 
paratus, and  the  general  cost  of  installing  the  equipment. 

In  the  foregoing  valuation,  the  current  transformer  brou^t 
second-hand  from  the  respondent's  Huntingdon  plant,  was  esti- 
mated at  $527.00  and  can  very  likely  be  installed  again  elsewhere ; 
the  wires  and  poles,  which  were  reckoned  to  suffer  a  depreciation 
of  $843.00,  can  be  used  by  the  company  again  in  plant  extension 
or  replacement  somewhere  else ;  the  sub-station,  against  which  a 
loss  of  $170.00  was  charged,  will  remain  and  be  utilixed  in  fur- 
nishing service  for  domestic  lighting;  the  lamps,  against  which 
there  was  placed  a  depreciation  charge  of  $674.00,  can  be  installed 
and  used  in  the  service  again ;  and  in  a  similar  manner  the  balance 
of  the  property  loss  of  $2,900.00  is  made  up  of  items  that  can  be 
used  further  in  the  conduct  of  the  business.  The  property  enum- 
erated in  this  inventory  can  therefore  not  be  regarded  in  the  light 
of  a  total  k>ss  to  the  company  if  no  longer  used  in  the  business  of 
municipal  lighting  in  the  Borough  of  Mount  Union. 

Furthermore,  both  the  petitioning  and  respondent  companies 
are  operating  in  competition  in  supplying  commercial  and  domestic 
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Hgfatiiig  throt^oat  an  extent  of  territory  embracing  several  coun- 
ties,  and  have  been  doing  so  for  a  considerable  length  of  time. 
It  is  not  a  new  experience  for  either  of  these  omipanies  to  dis- 
place die  other  in  its  business  from  time  to  time,  as  the  contracts 
of  the  various  municipalities  expire.  About  a  year  and  a  half  ago 
the  Raystown  Company  secured  the  contract  at  Huntingdon, 
thereby  displacing  the  Penn  Central  Company,  which  had  been 
operating  in  that  particular  municipality  before. 

By  reason  of  the  extensive  territory  in  which  both  these  com- 
panies are  established  and  doing  business,  the  plant  ecluipment 
employed  in  a  smstll  community  like  Mount  Union  represents  only 
a  fractional  part  of  tiie  property  valuation  of  the  operating  com- 
pany, and  therefore  the  loss  of  die  business  at  such  a  point  cannot 
be  regarded  as  affecting  seriously  the  revenues  of  the  company, 
or  the  values  of  the  holdings  of  the  general  public  in  such  a  plant. 
Consequently,  whether  the  contract-franchise  now  pending  be  ap- 
proved or  not,  the  two  companies  concerned  in  this  proceeding 
will  continue  to  do  a  competitive  business  throughout  that  terri- 
tory in  substantially  the  same  manner  and  with  practically  the 
same  property  equipment  and  earning  capacity  as  heretofore. 
Under  the  specific  facts  that  obtain  in  this  case,  it  may  be  justly 
held  that  the  property  values  of  the  respondent  company  are  not 
materially  disturbed  or  injured,  that  the  investment  of  tfie  general 
public  in  the  bonds  and  stocks  of  the  said  company  is  properly 
protected  and  safeguarded,  and  that  the  character  and  efficiency 
of  the  service  rendered  will  not  be  impaired  if  the  contract  of  the 
petitioner  be  approved. 

An  order  will  be  made  that  the  contract  be  approved,  and  a  Cer- 
tificate of  Public  Convenience  issued. 

Obdsr. 

This  case  being  at  issue  upcm  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  finding  of  facts  and  conclusions 
Aereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 
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Now,  to  wit,  Mardi  19,  191 5,  it  is  ordered:  That  the  contract 
between  the  Raystown  Water  Power  Company  and  tiie  Borou^ 
of  Mount  Union,  dated  November  24, 1914,  for  lighting  the  streets 
of  said  boroogfa  be  and  the  same  is  hereby  approved  and  a  Cer- 
tificate of  Public  Convenience  be  issued  evidencing  the  Commis- 
sion's approval  thereof. 

By  the  Commission, 
Sam'i«  W.  PiorNYPACKEK,  Chairman, 


Application  ot  the  Potato  Cwek  Gas  Co. 
Approval  of  incorporation — Amendment  of  articles. 

Petitioner  proposes  to  supply  natural  gas  in  a  territory  composed  of  four 
counties  in  a  part  of  one  of  which  the  protestant  is  operating.  Protestant 
asks  that  the  articles  of  incorporation  of  the  proposed  company  be  so 
changed  as  to  prohibit  its  entering  into  the  territory  of  the  protestant 

Quere:  Whether  the  Commission  has  power  in  effect  to  amend  the  char- 
ter of  a  corporation  upon  proceedings  for  the  approval  of  its  incorporation. 

Hgld:   Under  the  circumstances  of  this  case  the  application  should  be 

Application  Docket  No.  10—1915. 

Decided  Mardi  19,  1915. 
Report  and  Order  of  the  Commission. 
CoMUissioNiSR  Gaither: 

The  Potato  Creek  Gas  Company  petitions  for  a  Certificate  of 
Public  Convenience,  evidencing  the  Commission's  approval  of  its 
incorporation.  To  this  the  Norwich  Oil  and  Gas  Company  files 
objections  and  asks  that  the  Commission  restrict  the  corporate 
rights  and  franchises  of  the  Potato  Creek  Gas  Company  which 
according  to  the  Certificate  of  Incorporation  cover  all  the  territory 
comprised  within  the  Counties  of  McKean,  Elk,  Potter  and  Cam- 
eron, so  as  to  exclude  from  such  chartered  territory,  Norwich 
Township,  in  McKean  County,  where  the  protestant  is  supplying 
natural  gas  to  the  public. 

Although  we  do  not  now  expressly  decide  the  point,  we  are 
much  uiclined  to  the  opinion  that  the  Public  Service  Company  Law 
does  not  confer  upon  the  Commission  the  power  thus  in  effect  to 
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amaid  the  charter  of  a  coqMiation  upon  piocecdii^  for  the  ap- 
proval of  its  incorporation. 

Assuming,  however,  our  power  to  be  as  claimed  by  the  Norwich 
Oil  and  Gas  Company,  protestant,  we  think  that,  under  all  the 
facts  and  circumstances  as  shown  by  the  record  and  developed  by 
the  evidence  at  the  hearing,  the  Certificate  of  Public  Convenience, 
approving  the  incorporation,  should  issue  as  prayed  for,  carrying 
with  such  incorporation  the  general  right  of  said  company  to  carry 
on  its  business  in  the  territory  specified  in  its  charter,  or  Certifi- 
cate of  Incorporation,  subject,  however,  to  the  several  provisions 
of  the  Public  Service  Company  Law. 

The  record  shows  that  the  purpose  of  the  petitioner  is  to  supply 
natural  gas  for  manufacturing  and  fuel  purposes.  Its  capital 
stock  is  $50,000,  of  which  $25,000  has  been  subscribed  and  $6,250 
paid  in.  The  protestant  company  is  organized  under  the  laws  of 
Delaware  and  has  since  July  14,  1908,  been  operating  in  Norwich 
Township,  McKean  County,  and  part  of  the  territory  in  which 
the  petitioner  asks  permission  to  transact  business.  The  protest- 
ant claims  to  have  invested  $46,000  in  its  business,  and  is  now  sup- 
plying about  1,560,000  feet  of  gas  per  month  to  140  consumers. 

As  to  whether  or  not  the  application  of  the  petitioning  company 
for  incorporation  be  approved  or  disapproved  in  its  entirety,  con- 
siderable testimony  was  taken,  and  the  matter  resolved  itself  into 
the  fundamental  question  as  to  whether  tfiis  Commission  should 
anticipate  the  sufficiency  or  insufficiency  of  gas  of  future  devek>p- 
ments,  drilling  now  being  carried  on  by  the  petitioner.  It  is  ap- 
parent that  the  protestant  company  does  not  object  to  the  Potato 
Creek  Gas  Company's  going  into  the  business  of  selling  gas  to  the 
wholesale  trade. 

The  protestant  corporation  offered  evidence,  gathered  from  ex- 
perience and  existing  geological  conditions  where  the  petitioner 
is  now  operating,  as  tending  to  show  that  a  supply  only  sufficient 
to  interfere  with  its  rights  may  be  found,  and  not  enough  to  war- 
rant the  Potato  Creek  Gas  Company  to  find  sale  for  its  gas  outside 
of  Norwich  Township.  There  is  no  denial  that  there  is  a  ready 
maricet,  in  the  vicinity  named,  for  gas,  aside  from  the  consumers 
the  Norwich  Gas  Company  is  now  supplying. 

The  finding  of  natural  j^s  either  within  or  outside  of  the  limits 
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of  a  so-called  belt  is  to  a  very  great  extent  problematical,  and  it 
would  also  be  unreasonable  to  assume  that  the  petitioner  would 
drill  ten  wdls,  as  it  was  contracted  to  do,  at  a  cost  of  $25,000, 
without  some  encouragement  as  to  a  prospective  devdopment 
larger  than  would  justify  it  in  even  attempting  to  interfere  with 
the  present  rights  of  the  Norwich  Gas  Company. 

Under  all  the  circumstances  as  diown  by  the  record,  we  think 
the  Certificate  of  Public  Convenience,  approving  the  incorporation 
of  the  Potato  Creek  Gas  Company,  should  issue. 

OfilMQL 

This  case  being  at  issue  on  petition  and  protest  on  file,  and  hav- 
ing been  duly  heard  and  submitted  by  the  parties,  and  full  inves- 
tigation of  the  matters  and  things  involved  having  been  had,  and 
the  Commission  having  on  the  date  hereof,  made  and  filed  of  rec- 
ord a  report  containing  its  findings  of  fact  and  condusions  there- 
on, whidi  said  report  is  herd>y  referred  to  and  made  a  part  hereof : 

Now,  to  wit,  March  19,  191 5,  it  is  ordered:  That  a  Certificate 
of  Public  Convenience  be  issued  evidencing  the  Commission's  ap- 
proval of  the  incorporation  of  the  said  Potato  Creek  Gas  Company. 

By  the  Commission, 
SauX  W.  RtNNYPACKta,  Chairman. 


C0MM0NWEAI.TH  V.  IicpttiAL  Window  GhASs  Company. 

Foreign  corporaHons—Bonns  on  capital  employed  in  this  state. 

A  fordgn  corporation  doing  bosmest  in  Pennsylvanta  is  lisbk  fcM* 
bonus  upon  the  amount  of  its  capiul  actually  employed  wfaoOy  within  this 
state.  This  does  not  include  proceeds  of  sales  on  deposit  m  banks  nor 
money  doe  from  sales  made. 

Appeal  from  settlement  of  bonus  on  capital  employed  in  the 
State.  C.  P.  Dauphin  County.  No.  27,  Commonwealth  Docket, 
1912. 

Wm.  if.  Hargest,  Asst.  Dqmty  Attorney  General  for  the  Com* 
monwealth« 

Geo.  M.  Hosack,  for  defendant. 

McCakeisu.,  J.,  March  12,  1915. 
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The  defendant  is  a  corporation  of  West  Virginia,  and  did  busi- 
ness in  this  State  from  January  i,  1910,  to  November  14,  1910. 
Its  liability  to  pay  a  bonus  is  admitted,  and  the  only  question  is  as 
to  the  amount  of  ci^Mtal  upon  which  the  bonus  is  to  be  computed. 
Trial  by  jury  has  been  duly  waived  in  pursuance  of  the  provisions 
of  the  Act  of  March  22, 1874.  From  the  testimony  submitted  we 
6nd  the  following; 

Statsment  op  Facts. 

The  defendant  is  a  corporation  chartered  by  the  State  of  West 
Viiginia  April  14,  1909,  for  the  purpose  of  buying  and  selling 
^ass  at  wholesale.  The  capital  paid  in  as  of  November  i,  1910, 
was  $170,300.  The  business  done  in  Pennsylvania  represents 
about  one*third  of  its  entire  business.  It  made  contracts  to  take 
the  entire  product  of  several  glass  manufactories.  It  paid  there- 
for partly  in  cash  and  partly  by  notes  at  three  months  without 
interest.    The  total  amount  of  Hut  purchases  from  January  i, 

1910,  to  November  14,  1910,  was  $294,976.25,  and  the  glass  pur- 
chased was  stored  at  various  places  in  Pennsylvania  until  sold, 
the  tnne  of  the  storage  being  from  four  to  six  weeks.  The  prop- 
erty so  purchased  and  stored  was  constantly  varying  in  quantity 
and  no  testimony  was  offered  to  show  the  average  monthly  value 
of  the  property  so  held  and  stored  for  the  purposes  of  its  business. 
The  value  of  the  furniture  and  office  equipment  in  Pittsburgh 
was  $3»ooo.  It  appears  that  four  different  settlements  were  made 
for  bonus  against  the  defendant  company.  The  first  was  Septem- 
ber 7, 191 1,  on  the  basis  of  the  empk>yment  of  capital  in  the  State 
to  the  ainount  of  $799,728,  for  a  bonus  of  $2,665.76.  A  second 
settlement  also  on  September  7,  191 1,  was  made  upon  $809,728, 
for  a  bonus  of  $3,373.86.    A  third  settlement  on  November  14, 

191 1,  was  made  upon  $86,303,  for  ten  months  of  1910,  and  one- 
half  month  of  the  tax  year  of  191 1  for  a  bonus  of  $377.57.  This 
settlement  in  express  terms  supersedes  the  settlement  of  Septem- 
ber 7,  1911,  for  $3t373-86.  A  fourth  settlement  was  made  No- 
vember 14, 191 1,  on  $427,174  for  bonus  of  $1423.91.  This  settle- 
ment expressly  supersedes  the  settlement  of  September  7,  191 1, 
for  $2,665.76.  The  settlement  of  November  14,  191 1,  for  $1,- 
423.91  is  the  one  filed  with  the  appeal  in  this  case.    The  settle- 
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ment  of  November  14,  191 1,  on  $86,303  for  $377-57»  <io^  ik^ 
appear  to  have  been  e3q>ressly  superseded,  although  the  settle- 
ment for  $1,423.91  of  the  same  date  has  apparently  been  substi- 
tuted for  it.  A  supplemental  report  was  filed  by  the  defendant 
company  on  November  8,  191 1,  in  which,  after  giving  certain 
figures  in  detail,  it  is  expressly  ^stated  that  the  actual  cash  value 
of  property  in  this  State  liable  for  taxation  is  $86,38345.  The 
same  statement  is  contained  in  the  affidavit  of  the  secretary  of- 
fered in  evidence  at  the  hearing,  in  which  affidavit  it  is  further 
stated  that  this  sum  is  ''the  actual  book  value  of  the  capital  stock 
of  the  company  applicable  to  its  Pennsylvania  business/^  This 
testimony  is  uncontradicted.  The  bonus  upon  this  value  is 
$287.94. 

Discussion. 
The  settlement  upon  the  value  of  $427,17442  for  bonus  of 
$1423.91  is  the  one  appealed  from  here.  This  value,  as  appears 
from  the  supplemental  report  of  November  8, 191 1,  and  the  testi- 
mcMiy  of  the  secretary,  is  the  total  amount  of  the  cash  and  current 
assets  for  the  year.  It  includes  the  total  value  of  the  glass  pur- 
chased, $294,976.25.  It  also  includes  money  received  from  sales 
made  and  deposited  in  Pennsylvania  banks  subject  to  chedc, 
$106,656.63,  as  also  money  due  from  sales  but  uncollected,  $22,- 
541.54.  The  bonus  is  imposed  by  our  statute  upon  the  C2^tal 
actually  employed  wholly  within  the  State.  This  settlement  in- 
cludes proceeds  of  sales  on  deposit  in  banks  and  money  due  from 
sales  made.  That  these  items,  amounting  in  this  instance  to 
$129,197.17,  cannot  properly  be  considered  as  capital  employed 
within  die  State  has  been  settled  by  the  case  of  Comm.  vs.  G.  W. 
Ellis  Pub.  Co.,  237  Pa.  328.  The  amount  upon  which  the  bonus 
is  computed  in  this  settlement  also  includes  the  value  of  all  the 
glass  purchased,  amounting  to  $294,976.25.  The  testimony  does 
not  indicate  the  dates  or  amounts  of  the  various  purdiases  and 
stored  within  the  State  until  sold.  It  appears,  however,  that  the 
storage  does  not  continui:  for  more  than  four  to  six  wedcs.  This 
amount  i4>pears  to  be  the  aggrq^ate  of  the  purchases  made  by 
the  defendant  company  during  the  year,  and  there  is  no  informa- 
tion as  to  the  value  of  the  property  purchased  at  any  particular 
date.    It  has  not  been  definitely  shown  what  amount  of  capital 
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was  actually  employed  wholly  within  the  State.  It  may  be  that 
the  amount  of  tfie  putxrhases  were  about  the  same  each  month, 
which  would  indicate  a  monthly  purchase  amounting  to  $24,581. 
In  the  absence  of  testimony  offered  by  the  Commonwealth  as  to 
the  amount  of  capital  actually  employed  by  the  defendant  com- 
pany whdly  within  the  State,  we  look  to  the  testimony  offered 
by  the  defendant.  This  consists  of  the  supplemental  report  to 
the  accounting  ofllicers,  made  November  8,  191 1,  and  the  lifidavit 
of  the  secretary.  In  this  supplemental  report  it  is  expressly  stated 
that  the  actual  cash  value  of  property  in  the  State  liable  for  taxa- 
tion is  $86,38345.  In  the  affidavit  of  the  secretary  it  is  expressly 
stated  that  ''the  actual  book  value  of  the  capital  stock  of  the  com- 
pany applicable  to  its  Pennsylvania  business"  is  $86,383.45.  These 
statements  are  uncontradicted  by  any  testimony  offered  in  behalf 
of  the  Commonwealth,  and  are  equivalent  to  an  admission  by  the 
defendant  company  that  this  is  the  amount  of  capital  employed  in 
Pennsylvania.  We  therefore  find  that  the  capital  actually  em- 
pk>yed  wholly  within  the  State  by  the  defendant  company  upon 
which  it  is  liable  for  bonus  is  ^,38345.  The  bonus  of  one- 
third  of  one  per  cent,  upon  this  sum  is  $287.94,  and  it  was  payable 
in  sixty  days  after  the  settlement  of  November  14,  191 1.  It 
therefore  bears  interest  from  January  14,  1912.  We  therefore 
have  reached  the  following: 

CONO^USIONS. 

1.  The  settlement  appealed  from  by  the  defendant  company  in 
this  case  is  erroneous,  and  the  defendant  company  is  not  liable 
for  payment  of  the  bonus  charged  against  it  therein. 

2.  The  defendatit  company  is  liable  for  bonus  upon  its  capital 
employed  wholly  within  die  State  to  the  amount  of,  $287.94 

Interest  Jan.  14,  1912,  to  March  12,  1915,  ...      54.62 


$342.56 
Attorney  Generars  commission  5  per  cent.,  ...      17. 13 


Total  due  the  Commonwealth, $359*69 
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For  this  sum  judpncnt  is  now  directed  to  be  entered  in  favor 
of  the  Commonwealth  and  against  the  defendant  unless  excep- 
tions be  filed  within  the  time  limited  by  law. 


Commonwealth  v.  Wiluamspokt  Rail  Company. 

Tax  on  ca^tal  stock — Manufacturing  corporations-^Bxemption. 

A  corporatioa  which  does  not  own  or  operate  a  nanufactoriiif  plant, 
but  merely  btqrs  raw  material  and  pays  anotber  company  for  maanlactnr- 
ing  it,  is  not  a  mannfactoring  company  and  is  not  entitled  to  the  exemption 
from  tax  on  its  capital  stock. 

Appeal  from  settlement  of  tax  on  capital  stock.  C.  P.  Dau- 
phui  County.    No.  24,  Commonwealth  Docket,  1913. 

Robert  Snodgrass,  for  defendant. 

McCakull,  J.»  March  15,  1915. 

The  defendant  company  is  a  corporation  chartered  by  the 
State  of  Delaware,  May  8,  1910,  for  the  purpose  of  manufactur- 
ing light  steel  rails  and  other  steel  products.  It  registered  and 
b^ian  doii^  business  in  Pennsylvania  November  13,  1910.  Its 
authorized  capital  is  $ioo/xx>,  and  $12,000  thereof  was  paid  in 
cash  prior  to  the  first  Monday  of  November,  191 1.  During  the 
year  ending  upon  that  day  it  had  no  plant  of  its  own.  It  pur- 
chased raw  material,  which  was  manufactured  into  steel  rails  and 
other  products  by  the  Sweets  Steel  Company  for  an  agreed  com- 
pensation, the  rails  and  other  products  belonging  exclusively  to 
the  defendant  company,  which  sold  the  same  and  received  the 
proceeds.  The  accounting  dlicers  have  appraised  the  capital 
stock  at  $13,749»  wd  on  January  10,  1913,  settled  a  tax  of  $65.87 
upon  this  value.  The  defendant  appealed,  claimii^  that  it  was  in- 
corporated as  a  manufacturing  company  and  that  its  capital  was 
actually  and  exclusively  employed  in  carrying  on  the  business  of 
manufacturing,  and  was  therefore  exempt  from  taxation.  This 
is  the  sole  question  to  be  determined  here.  Trial  by  jury  has 
been  duly  waived,  and  we  find  the  facts  to  be  as  above  stated. 

Discussion. 

The  purpose  of  our  statutes  relieving  manufacturing  corn- 
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panies  and  the  capital  onployed  by  them  in  manufacturiiv  was 
to  encourage  the  investment  of  capital  in  manufacturing  plants 
and  the  carrying  on  of  manufacturing  business  in  Pennsylvania. 
The  Act  of  June  30,  1885,  P.  L.  193,  in  express  terms  abolished 
the  tax  upon  corporations  organized  exclusively  for  manufactur- 
ing purposes,  but  the  courts  held  that  this  did  not  entirely  relieve 
the  corporaticMis  from  payment  of  tax  upon  all  capital  stock,  but 
only  90  much  thereof  as  was  exclusively  employed  in  manufactur- 
ing enterprises.  Fdlowing  the  decisions  of  our  courts  the  later 
statutes  have  carefully  restricted  the  exemption  to  so  much  of  the 
corporate  capital  as  is  actually  and  exclusively  employed  in  carry- 
ing on  the  business  of  manufacturing  within  the  State.  The  Act 
of  June  8y  1893,  P.  L.  355,  imposes  a  tax  upon  the  capital  stock  of 
all  corporations,  but  stipulates  that  the  provisions  thereof  ''shall 
not  apply  to  the  taxation  of  so  much  of  the  capital  stock  of  cor- 
porations, limited  partnerships  or  joint  stock  associations  oigan- 
ized  for  manufacturing  purposes  as  is  invested  in  and  actually 
and  exclusively  employed  in  carrying  on  manufacturing  within 
the  State  ♦  ♦  ♦  ♦  *  But  every  manufacturing  corpora- 
tion, limited  partnership  or  joint  stock  association  shall  pay  the 
State  tax  of  five  mills  herein  provided  upon  such  proportion 
of  its  capital  stock  as  may  be  invested  in  any  property  or  business 
not  strictly  incident  and  appurtenant  to  its  manufacturing  busi- 
ness. *****  It  being  the  object  of  this  proviso  to  re- 
lieve from  State  taxation  only  so  much  of  the  capital  stock  as 
is  invested  purely  in  the  manufacturing  plant  and  business." 
The  corporation  seeking  exemption  from  tax  upon  its  capital 
stock  must  bring  itself  clearly  within  the  exemptions  mentioned 
in  the  taxing  statute.  The  burden  is  upon  it  to  show  that  the 
necessary  conditions  exist  entitling  it  to  exenq>tion.  In  the  pres- 
ent case  it  is  clearly  shown  by  the  testimony  of  the  officers  of  the 
defendant  company  that  no  part  of  its  capital  stock  is  invested  in 
a  manufacturing  plant,  and  that  no  part  thereof  is  actually  em- 
ployed in  doing  the  business  of  *  manufacturing.  Buying  raw 
material  and  sending  the  same  to  a  company  owning  a  plant,  and 
paying  that  company  an  agreed  price  to  shape  the  raw  material 
mto  a  manufactured  product  is  not  carrying  on  the  business  of 
manufacturing  within  the  State  as  contemplated  by  our  laws. 


Digitized  by  CjOOQ  IC 


1915  CORPORATION  REPORTER.  499 

The  Sweets  Sted  Company,  which  turned  the  raw  material  pur- 
chased by  the  defendant  company  into  the  desired  manufactured 
product  doubtless  obtained  exemption  from  tax  upcm  so  much 
of  its  capital  stock  as  was  actually  invested  and  used  in  its  plant 
and  manufacturing  business,  and  to  allow  a  like  exemption  to  the 
defendant  conqMuiy  upon  the  theory  that  it  also  manufactured  the 
product  which  was  sold  by  it  would  be  granting  an  exemption  not 
contemplated  by  our  laws.  The  entire  capital  of  the  defendant 
company  was  empk>yed  in  the  purchasing  of  raw  material  and 
paying  another  corporatk>n  for  manufacturing  the  raw  material 
into  the  rails  and  other  product,  which  the  defendant  desired  to 
sell.  This  was  carrying  on  nothing  more  than  a  mercantile  busi- 
ness, although  the  defendant  company  was  incorporated  as  a  man- 
ufacturing corpcM-ation.  We  are  of  opinion  that  the  defendant 
company  has  not  brought  itself  within  any  of  the  exceptions  men- 
tioned in  the  taxing  statute  and  that  it  is  liable  to  the  payment 
of  the  capital  stock  tax  as  settled  by  the  accounting  officers  on 
June  lo,  1913.    We  have  herefore  reached  the  following: 

Conclusions. 

I.  The  Commonwealth  is  entitled  to  recover  the  capital  stock 
tax  settled  against  the  defendant  company  on  June  10,  191 3, 

amounting  to, 9^S',^7 

Interest  June  10, 1913,  to  March  12, 1915, 6.92 


$72.79 
Attorney  Generars  conmiission,  5  per  cent.,  .  •        3.64 


Total  due  the  Commonwealth, $7^.43 

For  which  sum  judgment  is  now  directed  to  be  entered  in 
favor  of  the  Commonwealth  and  against  the  defendant  company 
unless  exceptions  be  filed  within  the  time  limited  by  law. 
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CoilMONWEAtTH  V.  Th£  POTTSVaLE  WaTER  Co. 

Tax  on  capital  stock^-^pecial  charter— Construction  of-^Act  of 
Feb.  18,  1854,  P.  L.  79. 

The  defendant  oorpontkm  wm  dmtered  bj  the  Act  of  FdMimry  i9, 
1854*  P*  L.  79,  and,  by  the  terms  of  that  act,  was  exempted  from  payoMnt 
of  any  tax  upon  its  capital  stock  until  certain  sums  should  have  been  earned 
by  the  company,  after  which  time  a  tax  should  be  paid  on  the  excess  of 
the  net  annual  income  over  and  above  6  per  cent  on  the  amount  of  "capital 
paid  in.^  The  original  authorised  capital  was  $aooyooa  In  1910^  the 
capital  was  increased  to  1400^000.  In  1912  the  Commonwealth  settled 
a  tax  on  the  amount  of  net  mcome  in  excess  of  6  per  cent.  00  the  original 
capital  of  %xofifOO.  The  defendant  contends  that  tax  was  doe  on|y  on  the 
net  income  in  excess  of  6  per  cent  on  the  increased  capital  of  ^400,000. 

Held:  The  meaning  of  the  words  ''capital  paid  in"  is  to  be  ascertained 
by  reference  to  the  other  sections  of  the  said  act  These  sections  make 
it  clear  that  the  words  refer  to  the  origmal  authorised  capital  of  |20o,ooa 

Appeal  from  settlement  of  tax  on  net  annual  income.  C.  P. 
Dauphin  County.    No.  297,  Commonwealth  Docket,  1912. 

Wm.  M,  Hargest,  Asst.  Deputy  Attorney  General,  for  Com- 
monwealth. 

Homer  Shoemaker,  for  defendant. 

KuNutt,  P.  J.,  March  5,  1915. 

On  August  23,  1912,  the  accounting  officers  of  the  Common- 
wealth settled  an  account  against  the  defendant  company  for  tax 
on  its  net  annual  income  for  the  year  191 1,  in  whidh  it  was 
charged  with  a  tax  of  $ii»37975  on  an  excess  of  net  income  of 
$45*519*  On  October  4,  1912,  the  defendant  company  paid  on 
account  of  the  tax  $4,022.28^  leaving  a  balance  unpaid  of  $7,- 

35747- 

By  the  Act  of  February  18,  1854,  P.  L.  7ft  the  capital  stock  of 
the  defendant  was  exempted  from  all  taxation,  but  it  was  pro- 
vided in  Section  11  of  that  act:  *' Whenever  the  net  annual  in- 
come from  the  works  of  said  company,  after  having  repaid  the 
boroughs  of  Pottsville,  Port  Carbon  and  St  Clair,  whatever  sums 
they  may  have  respectively  advanced  to  the  said  company  to  pay 
dhridends  with,  as  aforesaid,  shall  exceed  six  per  cent,  on  the 
capital  paid  in,  the  said  excess  shall  be  taxable  for  State  pur- 
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poses  only,  at  the  same  rates  as  are  now  imposed  on  the  dividends 
of  banks  for  said  purposes,  and  the  remainder  of  such  excess  may 
either  be  divided  among  the  stockholders,  or  be  allowed  to  ac- 
cumulate as  a  reserved  or  contingent  fund  for  extraordinary  re- 
pairs, or  future  enlargement  of  their  works,  as  the  said  president 
and  managers  may  deem  best"  The  defendant's  net  income  for 
the  year  in  question  was  $57,519.  By  the  Act  of  1854  it  was  au- 
thorized to  receive  subscriptions  for  eight  thousand  shares  of 
stock  at  twenty-five  dollars  per  share,  and  its  paid  in  capital  stock 
under  that  act  was  $aoo,ooo.  It  repaud  the  boroughs  for  all  the 
moneys  advanced  by  them  to  pay  dividends.  After  deducting  a 
dividend  of  six  per  cent,  on  the  $aoo,ooo  capital  stock  from  the 
net  income  the  balance  was  treated  by  the  accounting  officers  as 
the  basis  for  the  computatkxi  of  the  tax.  The  defendant  com- 
pany appealed  from  the  settlement,  contending  that  the  dividend 
of  six  per  cent,  to  be  deducted  from  the  net  income  of  $57,519 
should  be  calculated  on  a  capital  stock  of  $400,000,  its  capital 
stock  having  been  increased  on  October  19,  1910,  to  that  amount. 
The  appeal  has  been  submitted  to  us  to  be  tried  without  a  jury 
under  an  agreement  as  to  the  facts  filed  in  the  case. 

The  question  presented  is,  whether  or  not  the  dividend  of  six 
per  cent,  which  under  the  eleventh  section  of  the  Act  of  1854  is 
to  be  deducted  from  the  net  annual  income  before  any  part  of  the 
income  becomes  taxaUe,  is  to  be  computed  on  the  capital  stock  of 
$200,000  or  the  increased  capital  stock  of  $400/xx>.  The  contro- 
versy turns  upon  the  meaning  to  be  given  to  the  words  ''capital 
paid  in,''  as  used  in  the  section.  The  defendant  contends  that 
it  should  be  interpreted  to  mean  the  capital  paid  in,  not  only  under 
the  Act  of  1854,  but  under  any  subsequent  legislative  authority. 
The  meaning  of  the  words  is  to  be  ascertained  by  reference  to 
the  other  sectkms  of  the  act  in  which  they  are  used.  By  the  act 
the  boroughs  of  Pottsville,  Port  Carbon  and  St.  Clair,  to  whose 
inhabitants  the  defendant  company  contemplated  the  sup|rfy  of 
water,  were  empowered  to  guarantee  the  payment  of  semi-annual 
dividends  of  three  per  cent  upon  the  amount  of  capital  paid  in, 
and  to  impose  a  tax  upon  the  taxable  property  in  the  respective 
boroughs  to  meet  any  deficiency  there  might  be  in  the  net  income 
of  die  company  to  pay  the  semi-annual  dividends.    In  Section  9, 
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where  pfx>visioa  is  made  to  meet  sudi  a  deficiency,  it  is  dedared: 
'If  it  shall  appear  ♦  ♦  ♦  ♦  ♦  that  there  will  not  be  sufficient 
net  income  from  the  works  of  the  said  company  to  pay  semi- 
annual dividends  of  three  per  cent,  on  the  amount  of  capital  paid 
in  on  the  subscriptions  of  stock  hereby  authorised''  Here  the 
capital  paid  in  is  expressly  stated  to  be  the  capital  paid  in  on 
the  subscriptions  of  stock  hereby  authorized,  that  is,  authorized 
by  the  act.  And  by  the  proviso  in  the  same  sectkm,  where  provi- 
sion is  made  for  payment  to  the  boroughs  of  the  excess  of  income 
over  the  dividend  of  six  per  cent,  on  the  capital  stock  paid  in,  it 
is  provided :  ''That  should  the  net  annual  income  of  the  said 
company  at  any  time  exceed  the  amount  of  six  per  cent,  on  the 
capital  stock  paid  in,  such  excess  shall  be  paid  over  to  the  said 
town  council,  until  the  whole  amount  advanced  by  the  said  coun- 
cil as  aforesaid  to  the  said  company  shall  have  been  repaid."  It 
is  clear  that  the  "capital  stock  paid  in,"  as  used  in  this  proviso, 
means  the  capital  stock  paid  in  under  the  subscriptions  autiiorized 
by  the  act.  If  it  were  otherwise,  the  defendant  company  would 
Ittve  had  it  in  its  power  to  increase  the  capital  stock  so  that  at 
no  time  would  there  be  any  excess  of  income  over  six  per  cent, 
on  its  capital  stock.  And  in  the  second  proviso,  the  precaution  is 
taken  to  prohibit  the  company  to  expend  any  money  for  the  en- 
largement of  its  works  or  for  any  other  purpose,  except  for  keep- 
ing them  in  repair  or  for  superintendence,  without  the  consent  of 
the  borough,  thus  putting  a  limitation  on  any  increase  of  the  cap- 
ital stock  whereby  the  net  annual  income  might  be  prevented 
from  ever  equalling  the  six  per  cent,  on  the  capital  paid  in.  We 
are  satisfied  that  the  words  "capital  paid  in"  used  in  Section  1 1 
mean  just  what  they  mean  in  the  other  sections  of  the  act,  capital 
paid  in  on  the  subscriptions  authorized  by  the  act.  This  interpre- 
tation is  in  accord  with  the  reasonable  presumption  that  the  Act 
of  1854,  in  the  absence  of  anything  therein  to  show  otherwise, 
was  enacted  with  reference  to  the  then  existing  conditions.  The 
parts  of  the  act  to  which  we  have  referred  plainly  indicate  the 
l^slattve  intention  that  the  term  "capital  paid  in"  was  not  to 
cover  future  capital,  but  was  to  be  restricted  to  the  capital  stock 
paid  in  under  the  subscriptions  which  that  act  authorized. 
In  accordance  with  the  stipulation  which  the  parties  have  filed 
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in  the  case,  judgment  is  directed  to  be  entered  against  the  de- 
fendant and  in  favor  of  the  Cooimonweahh  for  the  sum  of  $7,- 
35747,  unless  exceptions  be  filed  within  the  time  limited  by  law. 


C0MM0NWEAI«TH  V.  AMERICAN  LlM£  &  StONE  Co. 

Bonus  on  incrtase  of  capital  stock — Resettlemsni  of  tax  on  capital 
stock  and  loans—Set-ojf— Review  of  resettlement  of  Board 
of  Public  Accounts. 

The  defendant  corporation  increased  its  capital  stock  in  1902  but  settle- 
ment  for  bonus  upon  said  increase  was  not  made  until  May  7,  1913.  This 
settfemeat,  when  made,  Included  interest  from  1901  upon  the  amount  of 
bonus  due.  In  the  years  1903,  190S  and  1906  the  Commonwealth  over* 
charged,  and  the  defendant  overpaid,  large  anumnts  upon  its  capital  stock 
and  loan  taxes,  which  accounts  were  resettled  by  the  Board  of  Public 
Accounts  on  April  9,  1913.  Sakl  resettlements  did  not  allow  the  defendant 
interest  upon  the  amounts  overpaid.  The  Conrnionweahh  contends  that 
neither  the  accounting  officers  nor  the  court  have  power  to  review  die  re- 
settlements made  by  the  Board  so  as  to  allow  interest  tipon  the  overpay* 
ments  made  by  the  defendant. 

Held:  While  no  right  of  appeal  is  given  frcmi  resettlements  made  by 
the  Board  of  Public  Accounts,  the  facts  ascertained  by  the  Board  may 
be  considered.  These  resettlements  show  the  time  when  money  became 
equitabfy  due  from  the  CommoQweahh  to  the  defendant,  and  the  defend* 
ant  Is  equitably  entitled  to  set-off  against  the  Commonwealth's  claim  for 
bonus  the  several  overpayments  so  made,  as  of  the  dates  when  they  were 
respectively  tnade. 

Appeal  from  settlement  of  bonus  on  increase  of  capital  slock. 
C.  P.  Dauphin  County.    No.  95,  Commonwealth  Docket,  191 3. 

IVm.  M.  Hargest,  Asst.  Deputy  Attorney  General  for  the  Com- 
monwealth. 

John  W.  Jacobs,  for  defendant. 

McCarrei^l,  J.,  March  6,  1915. 

This  is  an  appeal  by  the  defendant  company  from  a  settlement 
for  bonus  on  an  increase  of  capital  stock.  The  cs^Htal  stock  was 
increased  August  i,  1902,  by  the  addition  thereto  of  $1,199,000, 
and  the  bonus  thereon  amounted  to  $3>996.67.  The  settlement 
therefor  was  not  made  until  May  7,  1913.    In  this  setdement  in- 
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terest  was  charged  on  the  bonus  from  September  i,  1902,  to  May 
6,  1913.  Credit  was  given  thereon  as  of  the  date  of  May  27, 
I9i3f  for  $5pi5.8a,  being  amount  of  over-payments  made  by  the 
defendant  company  on  its  capital  stock  and  its  loan  taxes,  and  the 
settlement  thus  made  shows  a  balance  due  the  Commonwealth  of 
$1,524.80.  The  defendant  company  in  its  appeal  contends  that 
instead  of  giving  credit  for  its  over-payments  on  capital  slock  and 
loan  taxes  as  of  the  date  of  May  27, 191 3,  credit  should  have  been 
given  as  of  the  date  when  the  several  over-payments  were  made, 
and  contends  that  if  credits  were  thus  given  it  would  appear  that 
all  the  bonus  and  interest  lq;ally  chargeable  thereon  was  more 
than  paid  by  November  2S,  1906.  Trial  by  jury  has  been  duly 
waived  in  accordance  with  the  provisions  of  tfie  Act  of  April  22, 
1874.    From  the  testimony  submitted  we  find  the  following: 

Statement  of  Facts. 

The  defendant  company  increased  its  capital  stock  on  August 
I,  1902,  by  adding  thereto  the  sum  of  $1,199,000.  The  bonus 
chargeable  on  this  increase  is  $3,996.67.  The  settlement,  how- 
ever, therefor  was  not  made  by  the  accounting  crfficers  of  the 
State  until  May  7,  1913,  In  this  settlement  interest  was  charged 
upon  the  amount  of  the  bonus  from  September  i,  1902,  to  May  6, 
1913.  The  over-payments  for  tax  on  capital  stock  and  loans 
credited  upon  this  settlement  as  of  the  date  of  May  27,  191 3,  was^ 
for  over-payments  made  at  various  earlier  dates  as  is  shown  by 
the  resettlements  made  by  the  Board  of  Publk  Accounts  under 
date  of  April  9,  1913.  These  resettlements  by  the  Board  of 
Public  Accounts  were  made  in  pursuance  of  the  Act  of  April  8, 
1869,  P-  L.  19,  which  empowers  the  attorney  general,  state  treas- 
urerand  auditor  general  ''to  revise  any  settlement  made  with  any 
person  or  body  politic  by  the  auditor  general,  when  it  may  ap- 
pear from  the  accounts  in  his  office,  or  from  other  information  in 
his  possession,  that  the  same  has  been  erroneously  or  illegally 
made,  and  to  resettle  the  same  accordii^  to  law,  and  to  credit  or 
charge,  as  the  case  may  be,  the  amount  resulting  from  such  re- 
settlement upon  the  current  accounts  of  such  person  or  body 
politic.'* 

The  first  settlement  is  for  tax  on  capital  stock  for  the  year 
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ended  the  first  Monday  of  November,  1902,  and  shows  that  the 
defendant  company  on  August  24,  1903,  paid  the  Commonwealth 
$1,86875,  which  was  in  excess  of  the  capital  stock  tax  due  by  the 
company  for  the  year  1902,  $1,225.25. 

The  next  resettlement  is  for  tax  on  loans  for  the  year  1902, 
and  shows  that  on  August  24,  1903,  the  defendant  company  paid 
the  Commonwealth  $1,256.90,  which  exceeded  the  tax  on  loans 
for  the  ytSLT  by  $257.40. 

The  next  resettlement  is  for  capital  stock  tax  for  the  year 
ended  the  first  Monday  of  November,  1903,  and  shows  that  on 
February  13,  1905,  the  defendant  company  paid  the  Common- 
wealth $1,850,  or  $1,173  more  than  was  due  for  tax  on  capital 
stock  for  said  year. 

The  next  resettlement  is  for  loan  tax  for  the  year  1903,  and 
shows  that  on  February  13, 1905,  the  defendant  company  paid  the 
Commonwealth  $1,603.40,  or  $158.40  in  excess  of  the  tax  upon 
loans  for  that  year. 

The  next  resettlement  is  for  tax  on  capital  stock  for  the  year 
ended  the  first  Monday  of  November,  1904,  and  shows  that  on 
January  29,  1906,  the  defendant  ccxnpany  paid  the  Common- 
wealth $1,600,  or  $948  in  excess  of  the  capital  stock  tax  for  the 
year  1904. 

The  next  resettlement  was  for  tax  on  loans  for  the  year  1904, 
and  shows  that  on  January  29,  1906,  the  defendant  company  paid 
the  Commonwealth  $1,583.60,  or  $138.60  more  than  the  tax  on 
loans  for  the  year  1904. 

The  next  resettlement  is  for  capital  stock  tax  for  the  year 
ended  the  first  Monday  of  November,  1905,  and  shows  that  on 
November  28,  1906,  the  defendant  company  paid  the  Common- 
wealth $1,650,  or  $1,010.50  more  than  was  then  due  the  Com- 
monwealth for  capital  stock  tax  for  the  year  1905. 

The  next  resettlement  is  for  tax  on  loans  for  the  year  1905, 
and  shows  that  on  November  28,  1908,  the  defendant  company 
paid  the  Commonwealth  $1,563.80,  or  $118.80  in  excess  of  the 
tax  on  loans  for  the  year  1905. 

While  these  resettlements  were  made  on  April  9,  1913,  they 
show,  as  above  stated,  the  various  dates  upon  which  the  over- 
payments were  made  and  the  dates  when  the  Commonwealth  be- 
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came  equitably  indebted  to  the  defendant  company.  The  de- 
fendant contends  that  credit  should  have  been  given  for  the  sev- 
eral amounts  of  these  overpayments  as  of  the  dates  when  the 
overpayments  were  made,  and  that  it  is  inequitable  and  unjust 
to  charge  interest  on  the  bonus  from  September  i,  1902,  to  May 
27,  1913,  without  giving  any  credit  for  the  money  equitably  due 
the  company  at  the  various  dates  when  the  several  overpayments 
were  made.  This  is  the  single  question  to  be  determined  on  this 
appeal. 

Discussion. 

The  capital  stock  of  the  defendant  company  was  increased,  as 
above  stated,  on  August  i,  1902,  and  by  reason  of  this  increase 
the  defendant  company  then  became  indebted  to  the  Common- 
wealth for  the  amount  of  the  bonus,  to  wit,  $3,996.67.  The 
formal  settlement  for  this  bonus  was  not  made  by  the  accounting 
oflicers  until  May  7,  1913,  and  on  April  9,  1913,  nearly  one 
month  prior  to  the  settlement  of  the  bonus  account,  the  several  re- 
settlements had  been  made  by  the  Board  of  Public  Accounts,  as 
hereinbefore  mentioned.  The  Commonwealth  earnestly  contends 
that  as  the  Board  of  Public  Accounts  made  no  mention  of  in- 
terest accumulated  upon  the  several  overpayments  made  by  the 
defendant  company  that  the  accounting  officers  were  right  in  al- 
lowing credit  only  for  the  aggr^ate  amount  of  the  several  over- 
payments, $5,015.82,  as  of  the  date  of  the  settlement  of  the  bonus 
account,  and  suggests  that  this  court  has  no  power  to  review  the 
several  settlements  made  by  the  Board  of  Public  Accounts,  and 
that  no  right  of  appeal  from  these  resettlements  is  given  by  law. 
We  are  unable  to  assent  to  this  contention.  While  no  right  of 
appeal  is  given  from  resettlements  made  by  the  Board  of  Public 
Accounts  the  facts  ascertained  by  this  board  in  its  several  re- 
settlements can  certainly  be  considered.  When  these  several  re- 
settlements are  examined  it  clearly  appears  when  the  several 
overpayments  were  made  and  when  by  reason  of  the  overpay- 
ments money  became  equitably  due  from  the  Commonwealth  to 
the  defendant  company.  From  these  several  resettlements  the 
fact  clearly  appears  that  by  reason  of  the  overpayments  there  was 
equitably  due  from  the  Commonwealth  to  the  defendant  corn- 
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pany  on  the  dates  now  mentioned  the  several  amounts  of  money 
here  stated,  to  wit : 

On  August  24,  1903, $1^2  65 

On  February  13,  1905, 1,331  40 

On  January  29,  1906, 1,086  60 

On  November  28,  1906, 1,129  30 

If  credit  is  given  for  these  several  amounts  at  the  respective 
dates  above  given,  as  the  defendant  company  claims  should  have 
been  done,  then  the  bonus  with  interest  thereon  from  September 
I,  1902,  was  more  than  paid  on  November  28,  1906,  as  will  ap- 
pear by  Exhibit  A  hereto  attached.  The  defendant  company  con- 
tends that  it  is  equitably  entitled  to  credit  and  set  off  against  the 
Commonwealth's  claim  for  bonus  the  several  overpayments  so 
made,  as  of  the  dates  when  they  were  respectively  made.  The  ac- 
counting officers  of  the  Commonwealth  and  the  officers  of  the  de- 
fendant company  seem  to  have  permitted  the  claim  for  bonus  to 
remain  unsettled  for  many  years.  The  testimony  of  Mr.  McLan- 
ahan,  secretary  and  treasurer  of  the  company,  allies  that,  'This 
bonus  was  not  paid  at  the  time  of  the  increase  wholly  inadvertent- 
ly. Subsequently  the  company  learned  that  its  capital  stock  and 
loan  tax  account  for  the  year  1902  and  several  years  subsequent 
were  greatly  overcharged  in  error  and  filed  petitions  for  resettle- 
ment." The  Act  of  March  30,  181 1,  under  which  the  settlement 
for  bonus  was  made  expressly  provides  that  all  "accounts  shall 
be  examined  and  adjusted  by  the  auditor  general  according  to  law 
and  equity."  At  the  dates  of  the  several  overpayments,  as  above 
given,  the  C(Mnmonwealth  received  into  its  possession  money  be- 
longing to  the  defendant  company  and  held  it  for  a  considerable 
time  prior  to  the  settlement  of  the  bonus  account.  An  equitable 
adjustment  and  settlement  of  this  bonus  account  certainly  re- 
quires that  the  money  so  received  and  held  by  the  Qmimon- 
wealth  from  the  defendant  company  should  be  credited  upon  the 
bonus  account  as  of  the  date  when  the  money  was  so  received  by 
the  State. 

In  Commonwealth  v.  American  Machine  Co.,  2  Dauphin  Co. 
Rps.  27,  Judge  Simonton  applied  this  equitable  principle  of  tax 
settlement  and  refused  to  permit  the  Commonwealth  to  recover 
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a  capital  stock  tax  upon  an  increase  of  capital  for  an  entire  year 
when  the  fact  was  that  the  increase  was  not  made  until  June  Sth 
of  that  year.  Special  reference  is  made  to  the  power  and  duty 
of  the  auditor  general  at  page  29  in  the  following  language : 

"But  the  Act  of  March  30,  181 1,  which  confers  upon 
the  auditor  general  and  state  treasurer  authority  to  set- 
tle accounts,  such  as  the  one  now  before  us,  requires 
them  to  adjust  these  according  to  law  and  equity;  Bank 
V.  Commonwealth,  10  Pa.  445-6.  Equitable  principles 
have  always  been  applied  in  settling  these  tax  accounts, 
and  if  they  have  been  overlooked  by  the  accounting  de- 
partment the  error  has  always  been  corrected  when  the 
courts  have  been  called  upon  to  do  so." 

This  same  equitable  principle  was  clearly  recognized  by  Justice 
Elkin  in  Commonwealth  v.  Independence  Trust  Co.,  233  Pa.  92, 
in  which  the  Supreme  Court  refused  to  permit  the  collection  a 
second  time  of  a  bonus  upon  capital  stock  which  had  been  con- 
tributed by  the  company.  The  same  principle  was  recognized  in 
the  case  of  Commonwealth  v.  Philadelphia  County,  157  Pa.  550, 
and  the  Supreme  Court  prevented  the  collection  of  interest  upon 
money  not  actually  belonging  to  the  city  and  county  of  Philadel- 
phia. To  compel  the  defendant  to  pay  interest  upon  the  bonus 
tax  during  the  time  when  the  Commonwealth  held  money  which 
legally  and  equitably  belonged  to  the  defendant  company  appears 
to  us  to  be  entirely  inequitable.  We  think  the  principles  referred 
to  and  recognized  in  the  cases  cited  should  have  been  observed  by 
the  accounting  officers  in  the  settlement  of  the  bonus  tax.  If 
these  principles  be  applied  to  the  taxes  in  this  case,  the  defendant 
company  is  justly  and  equitably  entitled  to  have  credit  upon  its 
bonus  account  for  the  overpayments  made  by  it  on  its  capital 
stock  and  loans  as  of  the  dates  when  the  overpayments  were 
respectively  made  and  the  State  had  in  its  possession  money 
equitably  due  the  company.  This  seems  to  be  required  by  the 
terms  of  the  Act  of  April  8,  1869,  P.  L.  19,  under  which  these  re- 
settlements have  been  made,  for  it  expressly  provides  that  the 
amount  of  the  ascertained  errors  shall  be  a  "credit  or  charge  as 
the  case  may  be    *    *    *    *    *    upon  the  current  accounts  of 
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such  person  or  body  politic/'  It  seems  to  us  only  just  and  right 
that  credit  should  be  so  given,  and  that  the  account  for  bonus 
should  have  been  stated  and  settlement  made  in  accordance  with 
Exhibit  A,  hereto  attached  and  made  part  hereof.  When  this  is 
done,  it  appears  that  on  November  28,  1906,  the  bonus  and  all  in- 
terest lawfully  accrued  thereon  had  been  more  than  paid  on  that 
date.    We  have  reached  the  following: 

Conclusions. 

1.  The  bonus  due  by  the  defendant  company  upon  the  increase 
of  its  capital  stock  made  August  i,  1902,  was  more  than  paid  by 
the  defendant  company  at  the  date  of  the  settlement  by  the  ac- 
counting officers  in  this  case. 

2.  At  the  date  of  said  settlement  by  the  accounting  officers 
tfiere  was  nothing  justly  and  equitably  due  the  Commonwealth 
for  bonus  upon  the  increase  of  the  defendant's  capital  stock. 

We  therefore  direct  that  judgment  be  now  entered  in  favor  of 
the  defendant  and  against  the  Commonwealth  unless  exceptions 
be  filed  within  the  time  limited  by  law. 

SCHEDUI^  A. 

American  Ume  and  Stone  Co.,  to  Commonwealth  of  Pennsylvania,  Dr.: 

To  bonus  on,  $3,996.57 

Interest,  Sept.  i,  1902,  to  Aug.  24,  1903 245.80 

$4,242.47 
By  overi>ayment,  Aug.  24,  1903,  capital  stock  tax,  . . .    $1,225.25 

By  overpayment,  Aug.  24,  1903,  loan  tax, 257.40 

i 1,482.65 

$2,759.82 
Interest,  Sept.  i,  1903,  to  Feb.  13,  1905,  240.10 

$2,999.92 

By  overpayment,  Feb.  13,  1905,  capital  stock  tax, $1,173.00 

By  overpayment,  Feb.  13,  1905,  loan  tax 158.40 

1,331.40 

$1,668.52 
Interest,  Feb.  13,  1905,  to  Jan.  29,  1906,  95.94 

$1,764.46 
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By  overpayment,  Jan.  29,  1906,  capital  stock  stock,  . .      $smB.oo 
By  overpayment,  Jan.  29,  1906,  loan  tax, i j8.6o 

1/186.60 

$677.86 
Interest,  Jan.  29,  1906,  to  Nov.  a6,  1906, 33-89 

$7"-75 
By  overpayment,  Nov.  28,  1905,  capital  stock  tax,  ..   $1,010.50 
By  overpayment,  Nov.  28,  1905.  loan  tax 118.80 

1,129.30 

Commonwealth   overpaid $417-45 


SuNNYsmE  Cemetery  Association's  Charter, 

Charter — Cemetery  corporations — Corporations  of  the  first  and 

second  class. 

Where  articles  of  incorporation  for  a  cemetery  company  presented  to  a 
Court  of  Common  Pleas  do  not  clearly  show  that  the  company  is  not  to 
be  operated  for  profit,  but  do,  on  the  contrary,  provide  for  a  capital  stock 
and  contain  an  affidavit  that  ten  per  cent,  of  the  capital  has  been  paid  in, 
the  court  will  refuse  a  charter.  Such  a  corporation  is  one  of  the  second 
class  and  should  be  chartered  by  the  Governor. 

Petition  for  charter.    C.  P.  Clinton  County.    Oct.  Term,  1914. 

Per  Curiam  : 

This  petition  is  presented  to  us  as  one  coming  within  the 
purposes  of  a  corporation  of  the  first  class  under  the  provisions 
of  the  Act  of  Assembly,  approved  July  15,  1897,  §  i,  P.  L.  283. 
That  Act  prescribes  as  one  of  the  purposes  for  which  corporations 
of  the  first  class  may  be  incorporated,  "the  maintenance  of  a  pub- 
lic or  private  cemetery."  The  petition  in  the  present  case  and 
now  under  consideration  states  the  purpose  of  the  proposed 
corporation  to  be  "to  own  and  control  a  place  and  sell  lots  for  the 
burial  of  the  dead/'  and  the  notice  of  the  application  for  charter 
ptiblished  merely  states  it  to  be  "to  own  and  control  a  place  for 
the  burial  of  the  dead/'  being  silent  as  to  the  intention  to  sell  lots. 
There  is  nothing  in  the  articles  of  incorporation  to  show  whether 
the  mcmeys  received  from  the  sale  of  lots  are  to  be  expended  ex- 
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dusivdy  in  the  maintenance  of  a  cemetery,  or  whether  they  are 
to  go  to  the  benefit  of  the  stockholders,  and  in  this  the  articles  are 
fatally  defective.  If  this  association  is  designed  to  make  a  profit 
out  of  the  sale  of  burial  lots  for  the  benefit  of  the  stockholders  it 
is  a  corporation  of  the  second  class  for  the  purchase  and  sale  of 
real  estate  and  the  application  for  incorporation  should  be  made 
to  the  governor  and  not  to  the  court.  Prospect  Hill  Cemetery 
Co.,  I  Dd.  County  430;  West  Hill  Land  Co.,  i  Del.  County  431. 
If,  on  the  contrary,  it  is  to  be  merely  a  corporation  for  the  pur- 
pose of  maintaining  a  public  or  private  cemetery  and  all  moneys 
received  are  to  be  devoted  exclusively  to  that  purpose,  it  is  one 
which  may  properly  be  incorporated  by  the  court,  but  these  facts 
must  appear  clearly  in  the  artides  of  incorporation  and  in  the 
published  notice  of  the  intended  application.  That  the  proposed 
corporation  is  really  intended  to  be  a  corporation  for  profit  and  of 
the  second  class  is  indicated  by  the  fact  that  the  articles  of  incor- 
poration presented  to  us  provide  for  a  capital  stock  and  an  affi- 
davit is  made  that  ten  per  cent,  thereof  has  actually  been  paid 
into  the  treasury,  which  follows  a  requirement  of  the  act  of  as- 
sembly that  applies  exdusively  to  corporations  of  the  second  dass, 
and  has  no  reference  to  those  of  the  first  dass. 
A  decree  of  incorporation  is,  therefore,  refused. 


Geosge  B.  Jervmn,  £T  al.,  v.  Barium  Product  Co. 

Insolvent  corporaHon — Wage  claim — Pending  suit-^rder  on  re- 
ceiver to  pay  claim — Discretion  of  court. 

Where'  a  claim  of  $83  against  an  insolvent  corporation  for  wages  of 
manual  labor,  pending  in  court  on  appeal,  is  such  that  any  judgment  re- 
covered thereon  would  be  entitled  to  preference  on  distribution,  and  the 
receiver  answers  that  he  knows  of  no  defense,  the  court  may  order  pay- 
ment of  the  claim  as  the  measure  which  would  best  conserve  the  interests 
of  the  parties 

Petition  of  wage  claimant.  In  the  Court  of  Common  Pleas  of 
Lackawanna  County.    No.  12,  October  Term,  1914.    In  Equity. 

R.  W.  Archbald,  for  Claimant. 

Newcomb,  J.— On  the  face  of  the  record  this  claim  is  for  the 
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wages  of  manual  labor  which  was  put  in  judgment  shortly  before 
the  decree  of  insolvency.  An  appeal  was  taken  and  that  is  still 
pending.  Yet  the  receiver  answers  that  he  has  no  knowledge  of 
any  defense  and  in  effect  submits  to  the  action  of  the  court. 
What  is  asked  for  is  an  order  directing  that  the  claim  be  paid  out 
of  the  funds  now  in  hands  of  the  receiver.  Either  one  of  two 
things  may  be  done.  An  order  can  be  made  as  prayed  for,  or  the 
cause  advanced  for  trial  and  the  payment  allowed  to  take  its 
course  an  final  accounting.  Considering  the  nature  of  the  case, 
any  judgment  ultimately  recovered  would  have  to  be  given  pref- 
erence on  distribution.  In  the  meantime  both  parties  would  be  at 
the  expense  of  litigation ;  the  amount  to  be  realized  by  the  claim- 
ant if  successful  would  be  only  what  was  left  after  deducting  costs 
incurred;  and  these  might  exhaust  the  whole  thing.  On  the 
other  hand,  the  corresponding  expenses  to  the  estate  would 
amount  to  something.  On  the  whole,  therefore,  it  seems  ap- 
parent that  the  ultimate  value  of  the  assets  will  be  best  conserved 
in  the  interest  of  all  concerned  by  granting  the  relief  asked  for. 

It  is  therefore  ordered  that  out  of  the  funds  in  his  hands  the 
receiver  pay  to  the  petitioner,  Walter  D.  Rowland,  the  sum  of 
eighty-three  and  sixty  one-hundredths  dollars  ($83.60)  in  full 
satisfaction  of  his  claim,  with  leave  to  take  credit  for  the  same 
upon  filing  his  account. 
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PUBUC  SERVICE  COMMISSION. 


Pennsylvania  PAaAFj?iNE  Works,  et  ai..  v.  Pennsylvania 
Railroad  Co.,  and  Pennsylvania  Company. 

Reparation — Jurisdiction  of  the  Commission  in  cases  unfinished  by 
the  Railroad  Commission — Act  of  July  26, 1913,  Art.  V,  Sec. 
5,  Art.  VI,  Sees.  51,  54. 

Complaint  was  made  to  the  Railroad  Commission  concerning  the  rates 
of  the  respondents  on  crude  oil  from  Walford  to  Titusville,  and  an  order 
or  reparation  was  asked  for.  The  Commission,  on  May  31,  I9i3>  held  the 
existing  rate  unreasonable  and  recommended  a  rate  of  7^  cents  per  hun- 
dred pounds,  but  refused  reparation.  The  new  rate  was  not  put  into  ef- 
fect until  Oct  20,  1913.  On  motion  before  the  Public  Service  Commission 
to  reopen  the  case  and  award  reparation  it  was 

Held:  (i)  The  powers  of  the  Railroad  Commission  ceased  July  i,  1913, 
the  unfinished  business  of  the  Commission  being  transferred  to  the  Public 
Service  Commission  (Act  July  26,  1913,  P.  L.  1374,  Art  VI,  Sees.  51,  54). 

(2)  In  disposing  of  this  business  the  Public  Service  Commission  is  au- 
thorized to  use  not  the  powers  formerly  exercised  by  the  Railroad  Com- 
mission, but  the  powers  conferred  upon  it  by  the  Act  of  July  26, 1913,  one 
of  which  is  to  make  orders  of  reparation. 

(3)  For  the  purpose  of  disposing  of  the  unfinished  business  of  the 
former  Commission  the  Public  Service  Commission  enjoyed  its  full  powers 
from  July  26,  1913. 

(4)  Until  the  respondents  changed  their  rates  as  recommended  the  pres- 
ent case  was  "unfinished  business." 

(5)  Reparation  should  be  made  on  shipments  which  moved  between  July 
26,  and  Oct  20,  1913. 

Filed  October  21, 1912.         No.  952.         Decided  April  12, 1915. 

Report  and  Order  of  the  Commission. 

Commissioner  Fennyfacker: 

On  the  30th  of  October,  191 3,  the  attorney  for  the  complainants 
in  the  above  matter,  made  a  motu)n  to  have  the  case  reopened,  for 
the  purpose  of  taking  further  testimony  therein  on  the  question 
of  reparation,  "for  the  reason  that  many  additional  shipments  have 
been  made  by  complainants  since  the  case  was  submitted  and  de- 
cided by  the  Pennsylvania  State  Railroad  Commission,  on  May 
31,  1913,''  and  for  the  further  reason  that  their  claim  for  repara- 
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tion  for  prior  payments  is  based  on  the  fact  that  notice  had  been 
given  that  the  rates  charged  were  excessive,  and  that  payment  had 
been  made  under  protest.  The  complaint  had  been  filed  before 
the  Pennsylvania  State  Railroad  Commission,  and  that  Commis- 
sion made  an  order  May  31,  1913,  recommending  a  rate  of  seven 
and  a  half  cents  per  hundred  pounds  upon  crude  oil  between  Wal- 
ford  and  Titusville,  but  denying  reparation  for  past  shipments. 
The  motion  to  reopen  the  case  was  made  before  the  Public  Service 
Commission. 

A  hearing  was  held  and  testimony  was  taken  March  18,  1914. 
From  this  testimony  it  appears  that  the  rate  of  seven  and  a  half 
cents  per  hundred  pounds,  recommended  by  the  Pennsylvania 
State  Railroad  Commission  was  put  into  effect  by  the  respondent 
October  20,  1913,  that  upon  shipments  made  by  the  complainant 
between  May  31,  1913,  and  October  20,  1913,  the  respondent  had 
charged  and  been  paid  at  the  rate  of  eight  and  a  half  cents  per 
hundred  pounds  or  in  excess  of  the  rate  recommended  amounting 
to  $691.28,  and  between  July  26,  1913,  and  October  20,  1913,  had 
charged  and  been  paid  the  rate  of  eight  and  a  half  cents  per  hun- 
dred pounds,  or  in  excess  of  the  rate  recommended,  amounting  to 
the  sum  of  $461.61. 

Counsel  for  the  defendants  filed  an  objection  to  the  reopening 
of  the  case,  and  asked  that  the  application  be  denied  and  the  mo- 
tion to  reopen  be  overruled,  upon  the  ground  that  the  case  had 
been  fully  heard  and  was  res  adjudicata,  that  the  Railroad  Com- 
mission had  exhausted  its  authority,  and  that  the  Public  Service 
Commission  was  without  authority  and  without  jurisdiction  over 
the  parties  or  the  subject  matter.  This  application  raises  squarely 
the  rather  important  question  as  to  the  powers  and  duties  of  the 
Public  Service  Commission  with  respect  to  the  cases  transferred 
to  it  by  the  Railroad  Commission,  and  the  unfinished  business  left 
undisposed  of  by  that  Commission. 

With  respect  to  the  matter  of  reparation  for  shipments  made 
prior  to  the  order  of  the  Railroad  Commission,  in  which  order 
such  reparation  was  refused,  it  may  be  contended  with  propriety 
that  the  matter  is  res  adjudicata,  but  with  respect  to  shipments 
subsequent  to  that  order,  for  whkh  the  higher  rate  was  charged, 
different  questions  arise. 
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The  Act  of  July  26,  1913,  in  Section  51  of  Article  VI,  provides 
that  the  Act  of  May  31,  1907,  creating  the  Railroad  Commission, 
and  'defining  their  powers  and  duties/'  be  repealed  ''to  take  effect 
the  first  day  of  July,  nineteen  hundred  and  thirteen."  With  the 
repeal  of  this  act,  all  the  powers  created  by  it  ceased,  and  the  Rail- 
road Commission  came  to  an  end.  It  would  have  been  entirely 
within  the  power  of  the  legislature  to  have  vested  the  authority 
which  had  been  given  to  the  Railroad  Commission  in  some  other 
body,  but  that  body,  indicated  nowhere  any  such  intention.  It  is 
plam  that  the  purpose  of  the  Act  of  July  26,  1913,  was  to  create 
another  commission  with  different,  enlarged  and  more  diversified 
powers.  That  act  provides  for  the  appointment  of  commissioners 
to  hold  office  from  July  i,  1913,  and  then  provides  that  ''this  act 
shall  take  effect  the  first  day  of  January,  Anno  Domini,  1914,  and 
not  before  except  diat  (inter  alia) the  said  Com- 
mission, when  appointed  as  aforesaid,  shall  have  power  to  hear 
and  determine  any  pending  cases  transferred  to  it  by  the  Pennsyl- 
vania State  Railroad  Commission,  and  to  dispose  of  any  unfinished 
business  of  said  State  Railroad  Commission.''  As  to  the  matters 
contained  within  the  exception,  the  act  took  effect  upon  its  ap- 
proval, July  26,  1913.  With  respect  to  these  matters,  the  powers 
vested  in  the  Commissioners  were  to  be  exercised  from  the  time 
of  their  appointment.  There  was  no  power  which  could  be  ex- 
ercised by  them  save  that  created  by  the  act  under  which  they  were 
appointed,  and  nowhere  does  that  act  say  or  intimate  that  they 
were  to  exercise  the  lesser  and  different  power  which  had  been 
given  to  the  previous  Gnnmission  and  withdrawn.  They  are  to 
complete  the  unfinished  business  of  the  Railroad  Commission,  but 
to  perform  this  duty  with  the  power  and  authority  vested  in  them- 
selves. 

In  the  case  before  us,  the  Railroad  Commission  made  a  recom- 
mendation of  a  lower  rate.  Until  the  rate  was  put  into  effect,  the 
case  cannot,  in  any  proper  sense,  be  said  to  have  ended.  Up  to 
that  time  all  that  had  been  done  was  but  preliminary  to  the  result 
At  any  time  prior  to  October  20,  1913,  the  Railroad  Commission, 
had  it  remained  in  existence,  could  have  called  upon  the  attorney 
general  to  enforce  its  recommendation,  and  had  the  defendants 
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persisted  in  non-compliaiice,  would,  in  all  probability  in  the  per- 
formance of  its  duty,  have  taken  this  course.  The  case  was, 
therefore,  ''unfinished  business''  within  the  meaning  of  Section  54, 
Article  VI  of  the  Act  of  July  26, 1913. 

The  Public  Service  Commission  does  not,  however,  make  recom- 
mendations and  call  on  the  attorney  general  to  enforce  them.  It 
enforces  reparation  where  found  to  be  due,  by  another  method. 
Secticm  5  of  Article  V  provides  that  ''if  after  hearing  upon  com- 
plaint, or  upon  its  own  motion,  the  Commission  shall  determine 

that  any  rates  which  have  been  collected after  this  act 

becomes  effective  by  any  Public  Service  Company  complained  of, 
were  in  violation  of  any  order  of  the  Commission,  or  were  unjust 
or  unreasonable  or  unjustly  discriminatory  or  unduly  or  unrea- 
sonably preferential the  Commission  shall,  upon  pe- 
tition, have  the  power  and  authority  to  make  an  order  for  repara- 
tion." 

As  to  the  matter  in  question,  the  act  became  effective  July  26, 
1913.  The  Commission,  therefore,  has  the  power  to  give  a  hear- 
ing and  direct  reparation,  if  found  to  be  due.  The  objection  of 
the  respondent  to  the  complainant's  motion  to  reopen  the  case  is 
therefore  overruled. 

Upon  the  conclusion  and  recommendation  of  the  Pennsylvania 
State  Railroad  Commission,  a  body  vested  with  authority  to  de- 
cide upon  the  reasonableness  of  rates,  this  Commission  finds  that 
the  rate  of  eight  and  a  half  cents  per  hundred  pounds  upon  crude 
oil,  between  Walford  and  Titusville  is  an  unreasonable  rate,  and 
that  a  reasonable  rate  is  seven  and  a  half  cents  per  hundred 
pounds.  With  respect  to  the  excess  of  charges  between  July  26, 
1913,  and  October  20, 1913,  amounting  to  $461.61,  it  is  the  opinion 
of  the  Commission  that  an  order  of  reparation  ought  to  be  made. 
With  respect  to  the  excess  of  rates  between  May  31,  1913,  and 
July  26,  1913,  it  is  the  opinion  of  the  Commission  that  the  com- 
plainant must  be  left  to  his  remedy  in  the  Courts  of  Law,  since  the 
power  of  the  Commission  to  give  reparation  only  extends  to  rates 
collected  "after  this  act  becomes  effective."  It  became  effective 
for  the  unfinished  business  of  the  Pennsylvania  State  Railroad 
Commission  on  July  26,  1913,  the  date  of  the  approval  of  the  act. 
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OsDCs  POR  Reparation. 

This  matter  having  been  heard  by  the  Commission  upon  petition 
and  answer  filed,  and  the  Commission  having  made  a  report 
thereon;. 

Now  April  12, 1915,  in  conformity  with  said  report,  The  Public 
Service  C(»nmission  of  the  Commonwealth  of  Pennsylvania  here* 
by  finds  and  detetmines: 

First:  That  the  rate  of  eight  and  one-half  cents  (8>^  cents) 
per  one  hundred  pounds  upon  crude  oil  shipped  over  the  lines  of 
the  respondents  between  Walford  and  Titusville,  Pennsylvania, 
between  July  26,  1913,  and  October  20,  1913,  was  found  by  the 
Pennsylvania  State  Railroad  Commission  to  be  an  unreasonable 
rate,  and  that  the  rate  of  seven  and  one-half  cents  (yyi  cents)  per 
one  hundred  was  the  reasonable  rate  for  said  transportation. 

Second:  That  between  July  26,  1913,  and  October  20,  191 3, 
the  complainants,  the  Pennsylvania  Parafiine  Works  and  the  Bes- 
semer Refining  Company,  shipped  over  the  lines  of  the  respond- 
ents between  Walford  and  Titusville  four  million,  six  hundred 
and  sixteen  thousand  one  hundred  and  twenty-one  (4,616,121) 
pounds  of  crude  oil,  and  that  notwithstanding  the  finding  afore- 
said, the  said  Pennsylvania  Parafiine  Works  and  Bessemer  Re- 
fining Company  were  charged  by  and  paid  to  the  respondents  for 
said  shipments  at  the  rate  of  eight  and  one-half  cents  (8^  cents) 
per  one  htmdred  pounds,  whereas  the  rate  charged  and  paid  should 
have  been  seven  and  (me-half  cents  (75^  cents)  per  one  hundred 
pounds,  in  accordance  with  said  finding. 

Third:  That  the  comjdainants,  the  Pennsylvania  Parafiine 
Works  and  the  Bessemer  Refining  Company  are  therefore  entitled 
to  reparation  from  the  respondents  on  shipments  made  between 
July  26,  1913,  and  October  20,  1913,  at  the  rate  of  one  cent  (i 
cent.)  per  one  hundred  pounds  on  four  million  six  hundred  six- 
teen thousand  one  hundred  twenty-one  (4,616,121)  pounds  of 
crude  oil  shipped. 

Therefore  The  Public  Service  Commission  of  the  Common- 
wealth of  Pennsylvania  directs  the  Pennsylvania  Railroad  Com- 
pany and  the  Pennsylvania  Company  on  or  before  May  6,  191 5, 
to  pay  to  the  Pennsylvania  Parafiine  Works  and  the  Bessemer  Re- 


Digitized  by  CjOOQ  IC 


Si8  THE  PENNSYLVANIA  2  P.  C  R. 

fining  Company  the  amottnt  of  four  hundred  sixty-one  dollars  and 
sixty-one  cents  ($461.61),  the  reparation  found  to  be  due. 

In  witness  whereof  the  said  Conunission  has  caused  these  pres- 
ents to  be  signed  by  its  chairman,  and  its  seal  to  be  hereunto 
affixed,  duly  attested  by  its  secretary  the  day  and  year  above  writ- 
ten. 

Samuei*  W.  Pennypacker,  chairman. 


Bondholders  o?  the  Alwgheny  Valley  Water  Co.  v,  Boro- 
ouGH  01?  Tarentum. 

Erection  of  municipal  water  plant — Construction  begun  prior  to 
July  26,  1913 — Competition — Injunction— Powers  of  the 
Commission. 

The  respondent,  the  Borough  of  Tarentum,  by  ordinance  of  April  27, 
1908,  ordered  an  election  upon  an  increase  of  indebtedness  for  the  purpose 
of  constructing  a  muntdpsd  water  plant.  The  complainants  filed  a  bill  in 
equity  to  restrain  the  borough,  which  bill  was  dismissed  by  the  court,  the 
decree  affirmed  by  the  Supreme  Court,  and  appeal  therefrom  refused  by 
the  Supreme  Court  of  the  United  States.  Respondent,  after  approval 
of  the  said  loan,  sold  its  bonds,  secured  a  permit  from  the  Board  of 
Health,  and  proceeded  to  construct  its  plant,  which  plant  was  "by  authority 
of  law  in  process  of  construction"  prior  to  the  approval  of  the  Public 
Service  Company  Law.  The  plaintiffs  now  ask  the  Commission  to  enjoin 
the  operation  of  the  respondent's  plant. 

Held:  The  Commission  has  no  power  under  the  Act  of  July  26^  1913,  to 
enjoin  the  respondent,  and  any  proceeding  brought  by  the  Commission  or 
the  attorney  general  in  the  Court  of  Common  Pleas  Under  Art  VI,  Sees. 
33  and  34,  would  be  fruitless  in  view  of  the  prior  hearing  and  disposal  of 
the  matter  by  the  courts.    The  complaint  should  be  dismissed. 

CoMPi^AiNT  Docket  No.  191. 

Filed  April  23,  1914.  Submitted  Sept.  i,  1914.  Decided  April 
9.  1915. 

Report  and  Order  of  the  Conunission. 
Commissioner  Pennypacker: 

The  petition  sets  forth  in  substance  that  the  petitioners  are 
bondholders  and  representatives  of  other  bondholders  of  the  Al- 
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leghetiy  Valley  Water  Company;  that  the  bonded  debt  of  this 
company  is  five  hundred  thousand  dollars  ($500,000.00) ;  that 
the  All^fheny  Valley  Water  Company  is  the  successor  by  pur- 
chase of  the  property  and  franchise  of  the  Tarentum  Water  Com* 
pany  which  has  for  years  past  been  supplying  water  to  the  in- 
habitants of  the  Borough  of  Tarentum ; 

"that  the  officials  of  the  Borough  of  Tarentum  are  now  and 
have  been  for  some  time  past  engaged  in  the  construction  of 
a  water  plant  and  are  threatening  to  furnish  water  at  un- 
reasonably and  ruinously  low  rates  for  the  purpose  of  injur- 
ing, destroying  and  bankrupting  the  said  All^heny  Valley 
Water  Company  *  *  *  that  your  petitioners  are  informed 
and  believe  that  said  officials  have  not  complied  with  the 
Public  Service  Law  in  that  they  have  not  obtained  the  re- 
quisite consent,  nor  filed  the  required  schedule  of  rates ;  that 
they  are  also  informed  and  believe  that  the  water  the  said 
officials  of  Tarentum  propose  to  furnish  to  its  inhabitants  is 
neither  pure  nor  healthful/' 

The  prayer  of  the  petition  is  that  the  Commission 

"restrain  and  enjoin  said  Tarentum  Borough  and  its  officials 
from  further  continuing  to  construct  said  plant''  and  that 
"they  may  be  restrained  and  enjoined  from  so  using  said 
proposed  plant  as  to  unreasonably  and  unfairly  depress  rates, 
thereby  injuring  and  destroying  the  security  of  the  bond- 
holders." 

The  answer  of  the  Borough  of  Tarentum  sets  up  that  for  a  long 
time  prior  to  September  13,  1907,  the  Tarentum  Water  Company 

"furnished  at  excessive  rates  an  insufficient  supplv  of  water, 
which  water  was  impure  and  for  long  periods  of  time  unfit 
to  use,  whereby  much  sickness  was  caused ;" 

that  September  13, 1907,  the  borough  filed  a  bill  in  equity  to  com- 
pel the  company  to  furnish  an  adequate  supply  of  pure  water; 
that  an  ordinance  of  the  borough,  April  2,T^  1908,  signified  its  desire 
to  increase  the  indebtedness  of  the  borough  in  the  sum  of  one 
hundred  thousand  dollars  ($100,000.00)  for  the  purpose  of  con- 
structing municipal  water  works  and  ordered  an  election  at  which 
the  electors  gave  their  assent ;  that  the  Tarentum  Water  Company 
and  the  Allegheny  Valley  Water  Company,  June  17,  1908,  filed  a 
bill  in  equity  to  restrain  the  borough  from  constructing  the  plant, 
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which  bill  the  court  dismissed ;  that  the  Supreme  Court  affirmed 
the  decree  of  the  court  below,  and  the  Supreme  Court  of  the 
United  States  refused  an  appeal ;  that  the  borough  by  ordinance, 
August  5,  191 1,  authorized  an  increase  of  the  indebtedess  in  the 
sum  of  one  hundred  thousand  dollars  ($100,000.00)  for  the  pur- 
pose of  constructing  municipal  water  works,  and  sold  bonds  to 
that  amount;  and 

"under  authority  of  a  permit  secured  from  the  Board  of 
Health  of  the  Commonwealth  of  Pennsylvania  has  completed 
its  municipal  plant  and  is  now  prepared  to  furnish  a  suffi- 
cient suf^y  of  pure  water ;" 

that  the  AU^heny  Valley  Water  Company 

"has  never  furnished  an  adequate  supply  of  pure  water" ; 
and  that  the  borough 

"by  authority  of  Law  had  in  process  of  construction  its  said 
municipal  water  plant  for  the  rendering  and  furnishing  of 
water  to  its  citizens  prior  to  the  passage  and  approval  of  the 
Public  Service  Company  Law  of  July  26,  1913,  P.  L.  I374-" 

The  answer  denies  that  the  borough  threatens  to  furnish  water 
at  unreasonably  and  ruinously  low  rates,  and  that  it  is  attempting 
to  destroy  the  security  of  the  petitioning  bondholders. 

Whatever  may  be  the  conclusion  reached  in  this  case  the  de- 
termination of  the  questions  raised  involves  great  hardship. 

The  Allegheny  Valley  Water  Company  has  an  established 
plant  and  has  with  its  predecessor,  the  Tarentum  Water  Company, 
for  many  years  been  supplying  the  Borough  of  Tarentum  with 
water.  It  has  issued  bonds  secured  upon  its  plant  to  the  amount 
of  five  hundred  thousand  dollars  ($500,000.00).  No  matter  what 
may  have  been  the  purpose  of  the  borough  the  effect  of  the  erec- 
tion of  a  water  plant  by  it  will  be  to  lessen  the  value  of  these  se- 
curities. It  appears  from  the  evidence  taken  that  much  the  larger 
number  of  the  persons  suj^lied  with  water  by  the  Allegheny  Val- 
ley Water  Company  are  inhabitants  of  Tarentum.  On  the  other 
hand  the  borough  has  completed  a  water  jdant  and  has  issued 
bonds  for  the  purpose  to  the  amount  of  one  hundred  thousand 
dcdlars  ($100,000.00).  To  prevent  the  operation  of  this  plant 
would  also  have  the  effect  of  destroying  property  and  lessenii^ 


Digitized  by  CjOOQ  IC 


I9I5  CORPORATION  REPORTER.  521 

the  value  of  securities.  The  Conunission  is  unable  to  see  any  way 
by  which  the  relief  prayed  for  in  the  petition  can  be  granted.  The 
evidence  fails  to  show  that  the  water  supplied  and  to  be  supplied 
by  the  respondent  is  impure  as  allied.  Both  plants  draw  their 
water  from  the  Allegheny  river.  In  that  river  above  both  of  them 
there  are  discharges  of  sewerages.  Both  depend  for  purification 
upon  filter  plants.  The  system  adopted  by  the  borough  has  had 
the  approval  of  the  State  Board  of  Health, 

The  evidence  also  fails  to  present  anything  which  would  enable 
the  Commission  to  find  that  the  rates  established,  or  to  be  estab- 
lished by  the  respondent  are  ''unreasonably  and  ruinously  low." 

It  appears  from  the  testimony  of  Leo  Hudson,  the  Borough  En* 
gineer,  which  was  not  contradicted,  that  the  filter  plant  of  the  bor- 
ough was  completed  and  the  water  turned  into  the  system  April 
19, 1914.  The  petition  in  this  case  was  filed  April  23,  1914,  four 
days  afterwards.  The  proceedings  were  therefore  begun  too  late 
to  enable  the  Commission  to  enjoin  the  construction  of  the  plant 
as  prayed  for  even  if  it  should  have  the  power. 

Should  the  Commission  undertake  to  enjoin  the  operation  of 
the  plant  it  would  again  meet  with  insuperable  difficulties.  The 
Act  of  July  26,  1913,  gives  the  Commission  no  power  to  issue  in- 
junctions. Sections  33  and  34  [Art.  VI]  provide  that  the  attor- 
ney general  shall  on  request  of  the  Commission  proceed  by  injunc- 
tion or  that  the  Counsel  of  the  Commission  may  institute  proceed- 
ings in  the  Court  of  Common  Pleas  of  Dauphin  County,  to  re- 
strain violations  of  the  orders  of  the  Commission.  It  is  assumed 
that  this  is  the  authority  which  the  petitioners  intended  to  invoke. 
If  steps  were  taken  under  this  section  it  would  be  a  proceeding  in 
a  court  of  equity.  That  court  would  probably  at  once  decline  to 
destroy  the  property  of  the  borough  in  its  plant,  would  declare 
that  the  petitioners  had  been  guilty  of  laches  in  permitting  the 
borough  to  expend  its  moneys  without  interference  until  after  the 
completion  of  the  plant,  and  would  leave  the  petitioners  to  their 
action  for  damages  at  law.  The  petitioners  would  also  be  con- 
fronted with  the  fact  that  the  Allegheny  Valley  Water  Company 
had  already  endeavored  to  have  the  construction  of  the  plant  re- 
strained by  a  court  of  equity ;  had  carried  the  matter  to  the  highest 
court  and  that  the  case  had  been  decided  adversely  to  its  interest. 
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It  is  the  opinion  of  the  Commission  that  the  petition  will  have  to 
be  dismissed. 

Order. 

This  case  being  at  issue  on  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  involved  having  been  had,  and  the  Com- 
mission having  on  the  date  hereof  made  and  filed  of  record  its  re- 
port, which  report  is  henby  referred  to  and  made  a  part  hereof. 

Now,  to  wit,  April  9,  1915,  It  is  ordered:  That  the  prayer  of 
the  complaint  in  this  case  be  and  the  same  hereby  is  refused  and 
the  petition  dismissed. 

By  the  Commission, 
Samuei«  W.  Fennypacker,  Chatrtnan. 


Mansfieu)  State  Normai,  Schooi*  v.  Mansfield  Water  Co. 
Water  rates— Flat  rate — Reasonableness  of. 

Complainant  alleges  that  the  increase  of  the  flat  rate  paid  by  it  to  the 
respondent  from  $800  to  $1,200  per  year  is  unreasonable.  The  evidence 
showed  that  the  water  company  did  not  furnish  a  meter  for  measurement 
of  the  water  consumed  and  that  the  estimates  of  the  complainant  and  re- 
spondent differed. 

Held:  The  respondent  should  install  a  meter  and  charge  complainant  ac- 
cording to  its  rates  duly  filed  and  posted  according  to  law. 

Complaint  Docket  No.  332. 

Filed  December  15, 1914,  Decided  April  9,  191 5. 

Report  and  Order  of  the  Commission. 

Commissioner  Wright  : 

The  Mansfield  State  Normal  School  of  Mansfield^  Tioga  Coun- 
ty, Pa.,  allies  that  the  rates  charged  said  complainant  by  the 
Mansfield  Water  Company  are  excessive,  unjust  and  unreasona- 
ble. The  complainant  in  this  case  is  one  of  the  Normal  Schools 
of  the  Commonwealth  of  Pennsylvania. 

Mansfield  contains  a  population  of  about  1,700,  and  its  water 
for  dcmiestic  and  other  purposes  is  supplied  by  respondent  com- 
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pany,  incorporated  in  September,  1891,  since  which  time  it  has 
furnished  not  only  the  town  bnt  the  school,  the  complainant  in 
this  case.  Hie  complainant  paid  a  ''flat  rate''  of  $800.00  per  an- 
num for  water  used  until  January  i,  191 5,  when  the  rate  was  in- 
creased to  $i;2oo.oo  per  annum,  and  it  is  on  account  of  this  in- 
crease that  the  complaint  was  brought  against  respondent  com- 
pany, no  change  having  been  made  in  water  rates  to  other  patrons 
of  the  town  of  Mansfield. 

The  Mansfield  Water  C<mipany  has  a  combined  system  of 
pumping  and  gravity ;  it  being  necessary  to  pump  part  of  the  sup- 
ply of  water  for  about  one-half  of  each  year. 

A  hearing  was  held  upon  the  above  complaint  before  the  Public 
Service  Commission  at  Harrisburg,  Tuesday,  February  16,  191 5. 
The  record  of  the  evidence  at  said  hearing  showing  that  tfie  Water 
Company  rates,  as  posted  and  filed,  make  a  rate  to  ccmiplainant  of 
$100.00  per  month,  entitling  the  school  to  use  400,000  gallons  and 
excess  at  20  cents  per  1,000  gallons,  but  the  Water  Company  fur- 
nishes no  means  whereby  the  consumption  can.be  measured  and 
testimony  was  presented  alleging  that  the  school  was  paying  for 
more  water  than  it  consumed. 

The  respondent  company  presented  estimates  showing  that 
based  on  rates  charged  residents  of  Mansfield  the  school  would  be 
compelled  to  pay  considerably  more  than  $1,200.00  per  year.  It 
was  shown  by  testimony  that  the  Water  Company  has  never  paid 
a  dividend,  and  total  revenues  for  past  five  years  amounted  to 
$31,601.73.  During  the  same  period  the  disbursements  for  inter- 
est on  bonds  and  notes,  operating  expenses  and  taxes  amounted  to 
$31434.50  leaving  a  net  revenue  of  only  $117.25  for  five  years 
period,  1910,  to  1914  inclusive,  not  allowing  for  depreciation. 
The  salaries  of  officers  were  shown  to  be  nominal  except  the  stqper- 
intendent,  who  received  a  salary  of  $500.00  per  annum. 

It  was  further  shown  that  one  of  the  main  contentions  in  this 
case  arises  from  the  absence  of  any  proper  means  of  measuring 
the  amount  of  water  used  by  the  school.  It  appears  to  the  Com- 
mission that  by  the  installation  of  a  meter  to  properly  register  the 
consumption,  the  matters  in  dispute  will  be  adjusted  upon  a  satis- 
factory and  equitable  basis  and  the  rate  charged  the  sdiool  by  the 
Water  Company  should  be  based  upon  the  consumption  of  water 
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as  shown  by  the  reading  of  the  meter,  which,  when  so  installed, 
will  automatically  determine  whether  the  charge  of  $i,2oaoo  per 
anntmi  is  excessive,  based  on  the  rate  as  published  and  posted. 
An  order  will  issue. 

This  case  bei^g  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commis^on  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to-wit,  April  9,  1915,  It  is  orderd:  That  the  Mansfield 
Water  Company  forthwith  install  a  meter  to  measure  all  water 
supplied  to  the  i^remises  of  the  Mansfield  State  Normal  School, 
and  that  the  complaint  be  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
Samubl  W.  Pennypacker,  Chairman. 


Business  Men's  Ass'n  of  Hatboro  v.  The  Phii,a.  &  Reading 

Ry.  Co. 

Train  service — Agreement  to  operate  a  train  ^'permanently," 

Complainant  alleged  (z)  that  the  withdrawal  of  a  certain  train  between 
Glenside  and  New  Hope,  Pa.,  by  the  respondent,  was  in  violation  of  an 
agreement  between  complainant  and  respondent  made  at  the  time  when  a 
similar  complaint  was  withdrawn  from  the  State  Railroad  Commission, 
and  (2)  that  the  accommodation  of  the  public  demanded  the  operation  of 
such  a  train. 

Hfld:  (i)  The  meaning  of  the  word  "permanent"  in  the  agreement  be* 
tween  the  parties,  is  "not  temporary."  It  does  not  mean  "lasting  or  exist- 
ing forever/'  The  withdrawal  of  the  train  after  four  years  of  trial  is  not 
a  violation  of  the  agreement 

(2)  As  the  train  was  operated  at  a  loss  and  as  its  patrons  have  other 
means  of  transportation  at  the  hour  at  which  it  was  operated,  the  train  may 
be  discontinued. 
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Complaint  Docket  No.  329. 
Filed  December  12, 1914.  Decided  March  17,  191 5. 

Commissioner  Wallace: 

The  Borough  of  Hatboro  is  located  on  the  line  of  the  North- 
eastern Pennsylvania  Railroad,  a  distance  of  6.7  miles  north  of 
Glenside  and  18.6  miles  from  the  Reading  Terminal  in  the  City 
of  Philadelphia.  This  railroad  runs  from  Glenside  to  New  Hope, 
a  distance  of  25.7  miles,  connecting  at  Glenside  with  the  main  lines 
of  the  Philadelphia  and  Reading  Railway,  and  is  under  the  sole 
and  exclusive  control  and  management  of  the  Philadelfrfiia  and 
Reading  Railway  Company,  the  reqx>ndent  in  tiiis  case. 

For  ten  years,  from  May,  1894,  to  November,  1904,  the  re- 
spondent operated  a  passenger  train  from  Philadelphia  to  New 
Hope,  leaving  Philadelphia  at  about  eleven  o'clock  at  night.  This 
train  was  for  the  accommodation  of  the  people  residing  along  the 
line  of  the  Railway  Company  who  desired  to  attend  the  theatre 
and  other  places  of  amusement  in  the  City  of  Philadelphia,  and 
was  withdrawn  from  the  schedule  on  November  26,  1904.  In 
April,  1912,  eight  years  after  the  withdrawal  of  the  so-called 
"theatre"  train,  a  petition  was  filed  with  the  Pennsylvania  State 
Railroad  Commission  praying  that  the  respondent  be  recommend- 
ed to  operate  daily  a  passenger  train  from  Philadelphia  to  points 
on  the  Northeastern  Pennsylvania  Railroad,  leaving  the  Philadel- 
phia Terminal  at  about  11  P.  M.  The  hearing  on  this  petition 
was  held  and  testimony  taken  before  the  Railroad  Conmiission  on 
May  I,  1912,  but,  before  any  determinatixm  or  finding  was  made 
by  that  Commission,  the  complaint  was  withdrawn  under  an  agree- 
ment between  the  parties  with  respect  to  the  restoration  of  this 
midnight  train  and  certain  other  service  on  the  line.  From  May 
^6, 1912,  to  November  21,  1914,  the  respondent  railway  company 
operated  a  passenger  train  daily,  except  Sunday,  leaving  the 
Terminal  in  Philadelphia  at  11 :  25  p.  m.  and  running  to  Ivyland, 
a  station  about  2.9  miles  north  of  Hatboro. 

The  complainant  now  asks  that  this  midnight  train  be  restored 
to  the  schedule  of  the  Railway  Company,  alleging— 

(i)  That  its  withdrawal  by  the  respondent  company  is  in  vio- 
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lation  of  the  agreement  made  at  the  time  the  complaint  before  the 
Railroad  Commission  was  withdrawn ; 

(2)  That  said  train  was  well  patronized  and  is  necessary  for 
the  accommodation  and  convenience  of  the  people  of  Hatboro. 

In  answer  the  respondent  denies  that  the  discontinuance  of  the 
said  train  is  a  violation  of  said  agreement  and  that  the  said  train 
was  well  patronized,  and  also  alleges  that  the  train  was  with- 
drawn solely  because  the  revenue  received  was  not  sufficient  to 
justify  its  operation. 

The  questions  at  issue  in  this  case  are : 

First — ^Was  the  withdrawal  of  thb  "'theatre'^  train  a  violation 
of  the  aforesaid  agreement  ? 

Second — ^Is  the  public  demand  for  this  train  sufficient  to  re- 
quire the  company  to  incur  the  expense  of  its  operation  ? 

With  regard  to  the  first  question,  the  testimony  shows  that  the 
agreement  is  in  the  nature  of  correspondence  between  Mr.  Kinter, 
counsel  for  the  railway  company,  and  Mr.  Gamer,  counsel  for 
the  complainants.  This  corre^Kmdence  we  have  carefully  con- 
sidered and  are  of  the  opinion  that  these  letters  cannot  be  in- 
terpreted as  binding  the  railway  company  to  run  this  train  as 
long  as  the  road  is  in  operation  and  passenger  service  of  any  kind 
furnished  by  it  To  hold  differently  would  require  us  to  give  the 
word  ''permanent''  a  meaning  at  variance  with  its  accepted  l^;al 
definition,  to-wit,  "not  temporary.**  It  was  decided  in  Texas,  etc.. 
Railroad  Company  v.  Marshall,  136  U.  S.  393, 34  L.  Ed.  385,  that 
"permanent"  does  not  mean  forever,  or  lasting  forever,  or  exists 
ing  forever ;  and  in  Soule  v.  Soule,  87  Pac.  205,  that  "permanent** 
is  not  the  equivalent  of  perpetual,  or  unending,  or  life-long,  or  un- 
changeable. In  fact,  we  are  unable  to  find  any  decision,  nor  has 
any  been  called  to  our  attention,  which  gives  to  the  word  "perma- 
nent*' a  meaning  such  as  is  claimed  by  the  comfdainant  in  this 
case,  namely,  to  continue  forever.  The  correspondence  which 
forms  the  basis  of  the  agreement  is  between  attorneys  well  versed 
in  the  law  and  it  is  proper  to  assume  that  they  were  well  ac- 
quainted with  the  accepted  l^;al  definition  of  "permanent,"  and 
die  complainant  cannot  now  daim  that  a  different  meaning  should 
be  applied. 

As  to  the  second  question,  the  testimony  of  the  complainant  was 
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to  the  effect  that  the  average  number  of  inhabitants  of  the  Bor- 
ough of  Hatboro  who  used  this  train  was  from  eight  to  twelve 
daily,  the  witnesses  testifying  that  they  personally  used  it  on  the 
average  of  once  a  week.  No  testimony  was  offered  to  show  that 
any  additional  number  of  persons  would  take  advantage  of  this 
train  if  it  were  restored  to  the  schedule. 

On  behalf  of  the  respondent  it  was  testified  that  in  the  fall  of 
191 2,  just  before  the  train  was  withdrawn,  count  was  kq>t  for 
five  days  of  the  number  of  persons  using  this  train,  which  count 
showed  an  average  of  14  persons  daily  between  Glenside  and  Ivy- 
land.  It  was  further  testified  that  the  <^rating  expense  of  this 
train  is  $11.05  daily,  including  only  wages  and  fuel,  or  a  cost  of 
51  cents  per  mile  for  operation.  The  respondent  also  offered  in 
evidence  a  statement  showing  the  income  for  the  years  1910  to 
1914,  inclusive,  on  the  Northeastern  Pennsylvania  Railroad  Une, 
which  statement  shows  a  loss  of  about  $6,000  in  1910,  increasing 
to  almost  $60,000  in  1914 ;  also  a  statement  showing  the  operating 
expenses.  The  evidence  shows  that  the  average  income  received 
daily  on  this  so-called  "theatre"  train  was  20  cents  per  mile,  as 
over  against  an  operating  expense  of  51  cents  per  mile.  It  was 
also  established  by  competent  testimony  that  this  midnight  train 
must  return  to  the  Reading  Terminal  deadhead,  and  the  cost  of  the 
operation  of  the  train  both  to  and  from  Hatboro  must,  therefore, 
be  considered.  It  was  further  shown  that  it  would  be  impossible 
to  so  operate  the  train  that  the  return  trip  would  be  rendered  un- 
necessary. 

The  testimony  also  shows  that  the  peofde  of  Hatboro  have  two 
ways  of  returning  from  Philadelphia  other  than  by  train:  first, 
by  train  to  a  station  at  Noble  on  the  main  line  of  the  Philadelphia 
and  Reading  Railway,  and  thence  by  trolley  to  Hatboro;  and 
second,  directly  by  trolley  from  Philadelphia,  through  Willow 
Grove,  to  Hatboro.  The  schedule  of  the  trolley  Ime  affords  ample 
opportunity  for  the  people  of  Hatboro  to  return  from  Philadel- 
phia at  any  hour  up  to  midnight 

Under  all  the  testimony  in  the  case,  the  Commission  is  of  the 
opinion  that  tfie  complainant  has  not  shown  sufficient  public  de- 
mand for  this  midnight  train  to  warrant  this  Commission's  re- 
quiring the  Railway  Company  to  restore  said  train  and  operate 
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same  at  a  loss,  and,  therefore,  an  order  will  be  entered  diamissing 
the  complaint. 

Ord£r. 

This  case  being  at  issue,  on  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to-wit,  March  17,  191 5,  It  is  ordered:  That  the  complaint 
in  this  proceeding  be  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman. 


W.  H.  Enck  v.  The  Reading  and  Columbia  R.  R.  Co.,  and 
The  Philadelphia  and  Reading  Ry.  Co. 

Complaint  Docket  No.  324. 

Submitted  December  7,  1914.  Decided  February  16,  1915. 

Station  facilities. 

Report  and  Order  of  the  Commission. 

And  now,  February  16, 191 5,  it  appearing  that  the  station  com- 
plained of  has  been  in  existence  for  upwards  of  twenty-two  years ; 
that  the  objections  are  due,  to  some  extent,  to  pipes  emitting  steam, 
obstructions,  and  to  building  operations  interfering  with  access, 
which  are  temporary  and  which  the  respondent  undertakes  to  hav^ 
corrected ;  that  the  respondent  has  prepared  plans  for  a  new  sta- 
tion which  may  be  erected  in  the  future,  and  that  financial  condi- 
tions are  at  the  present  time  unfavorable ; 

It  is  ordered.  That  the  prayer  of  the  petition  be  not  granted  and 
the  petition  be  dismissed  without  prejudice  to  the  right  of  the 
complainant  to  renew  the  apfdication  at  some  future  time. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman. 
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Alexander  Guy  v.  The  New  York  Central  Railroad  Co. 

Complaint  Docket  No.  343. 

Filed  February  i,  1915.  Decided  March  17, 1915. 

Train  service  between  Blossburg  and  Morris  Run. 

Report  and  Order  op  the  Commission. 

Commissioner  Gaither: 

In  this  case  Alexander  Guy  complains  against  the  respondent 
company  that  two  coaches  as  part  of  a  funeral  train  operated  be- 
tween Blossburg  and  Morris  Run,  Tioga  County,  on  November 
12,  1914,  were  not  properly  heated,  and  that  the  passenger  service 
given  by  the  company  between  these  points  is  inadequate.  It  was 
also  brought  out  at  the  hearing  that  the  railroad  company  had 
upon  one  occasion  backed  a  "funeral  train"  down  the  steep  grade 
from  Morris  Run  to  Blossburg,  making  travel  dangerous,  and 
while  this  was  not  contained  in  the  ccmiplainant's  original  charge 
against  the  company  the  Commission  took  this  subject  into  con- 
sideration, it  being  a  matter  concerning  the  safety  of  the  public. 
It  was  satisfactorily  explained  that  this  was  not  a  practice,  but 
upon  the  one  occasion  mentioned  a  conductor  not  familiar  with  the 
rules,  this  having  been  his  first  trip,  was  in  charge  of  the  train. 

The  records  of  the  Public  Service  Commission  show  that  upon 
December  15, 1913,  the  complainant  with  others,  filed  almost  simi- 
lar charges  against  the  railroad  company;  also  under  date  of 
February  5, 1914,  the  company  filed  with  this  Commission  a  writ- 
ten communication  agreeing  to  install  proper  heating  apparatus 
and  properly  maintain  the  same. 

It  was  not  contended  in  this  respect  that  there  was  a  general 
vidation  of  this  agreement,  but  only  in  the  instance  of  a  certain 
train  operated  on  the  date  specified  above. 

Morris  Run  is  a  village  3.6  miles  northeast  of  Blossburg.  Its 
existence  depends  entirely  upon  coal  mining  interests  and  the 
small  passenger  traffic  is  contingent  upon  the  operation  of  the  coal 
trains ;  especially  so  as  one  train  crew  is  employed  for  both.  As 
a  result  there  is  but  one  passenger  train  each  way  daily  with  a 
schedule  that  does  not  conflict  with  the  freight  service. 
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Were  it  not  for  the  fact  that  respondent  company  has  an  agree- 
ment with  the  Erie  Railroad  to  carry  this  coal  output  to  Lawrence- 
villt,  approximately  29  miles,  the  same  train  crew  could  easily  be 
utilized  for  additional  passenger  service  between  Morris  Run  and 
Blossburg,  but  under  present  conditions  the  installation  of  an- 
other train  would  also  require  the  employment  of  a  second  crew, 
and  taking  everything  into  consideration  this  would  seem  unjust 
to  the  company. 

The  fluctuating  demand  for  coal  and  the  resultant  irregular 
operation  of  the  coal  trains  would  make  it  impossible  for  the  com- 
pany to  carry  coaches  on  these  trains,  and  the  complainants  claim 
for  more  efikrient  train  facilities  cannot  be  sustained. 

OrdEk. 

This  matter  being  before  The  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania,  upon  complaint  and  answer 
on  file,  and  it  apearing  to  the  Commission  that  no  reasonable 
ground  exists  for  investigating  said  complaint : 

Now,  to-wit,  March  17,  191 5,  //  is  ordered:  That  the  complaint 
in  this  matter  be  and  the  same  hereby  is  dismissed. 

By  the  Commission, 
Samuec  W.  Pennypacker,  Chairman, 


PirrsBURGH  P1.ATE  Glass  Co.  v.  Penna.  R.  R.  Co. 

Demurrage — Private  cars  standing  on  private  sidings — Scope  of 
general  demurrage  rules. 

Where  private  cars  are  exclusively  used  for  hauling  the  owner's  coal 
from  its  own  mine  to  its  own  plant  demurrage  may  not»  in  the  absence  of 
any  agreement  which  expressly  or  impliedly  puts  the  cars  in  the  service  of 
the  carrier,  be  charged  while  the  said  cars  stand  loaded  upon  the  owner's 
own  tracks.  Such  a  case  is  not  within  the  scope  of  the  language  of  the  ex- 
isting general  demurrage  rules. 

Demurrage  is  a  charge  in  the  nature  of  a  penalty  for  the  unreasonable 
detention  of  cars  which  belong  to  the  carrier  or  are  in  the  service  of  the 
carrier  under  the  terms  of  an  agreement  with  the  owner,  either  express  or 
implied,  and  its  purpose  is  to  secure  the  prompt  return  of  the  cars. 
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Complaint  Docket  No.  227. 

Rq>ort  and  Order  of  the  Commission. 

Filed  June  10, 1914*  Decided  April  6, 1915. 

Commissioner  Tone  : 

The  complainant  is  the  owner  of  a  plate  glass  factory  at  Taren- 
turn  in  AU^heny  County,  Pennsylvania.  It  owns  also  a  coal  mine 
three-quarters  of  a  mile  away,  from  which  it  ships  the  coal  needed 
in  the  factory,  on  the  line  of  the  respondent  railroad.  It  owns 
also  a  number  of  steel  hopper  cars  in  which  the  coal  is  shipped  and 
which  are  used  exclusively  for  this  purpose.  The  respondent 
charges  the  regular  tariff  rates  for  the  transportation,  making  al- 
lowance to  the  complainant  of  six-tenths  of  a  cent  per  mile  for 
each  car.  The  respondent  seeks  to  charge  demurrage  for  these 
cars  at  the  rate  of  one  dollar  per  car  per  day  while  they,  after  de- 
livery, stand  loaded  upon  the  tracks  of  the  complainant  constructed 
by  it  upon  its  own  property.  It  is  this  charge  of  demurrage  to 
which  the  complainant  objects.  The  general  railroad  rules  re- 
specting demurrage,  which  have  met  the  approval  of  the  Interstate 
Commerce  Commissimi  provide  as  follows : 

''Private  cars  while  in  railroad  service,  whether  on  rail- 
road company  or  private  tracks,  are  subject  to  these  demur- 
rage rules,  to  the  same  extent  as  cars  of  railroad  ownership. 
Empty  private  cars  are  in  railroad  service  from  the  time  they 
are  placed  by  the  railroad  company  for  loading  or  tendered 
for  loading  on  the  orders  of  the  shipper.  Private  cars  under 
lading  are  in  railroad  service  until  tfie  lading  is  removed  and 
cars  are  regularly  released." 

This  is  a  case  which  ought  to  be  decided  upon  its  own  facts,  and 
these  facts  distinguish  it  from  most,  if  not  all  others  which  have 
been  heretofore  determined.  It  is  contended  for  the  respondent 
first,  that  the  case  of  the  complainant  is  within  the  language  of 
the  above  cited  rules ;  and  second,  that  certain  authorities  which 
were  cited  have  determined  the  question  here  raised  upon  princi- 
ple in  favor  of  the  respondent.  A  brief  review  of  these  authori- 
ties, therefore,  becomes  necessary. 

After  the  adoption  of  the  demurrage  rules,  Thomas  Carlin's 
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Sons  Compa'ny  filed  a  complaint  against  the  Baltimore  &  Ohio 
Railroad  Company  before  the  Pennsylvania  State  Railroad  Com- 
mission and  that  Conmiission  decided,  April  13,  191 1,  that — 

"The  Commission  is  of  the  opinion  that  when  the  private 
car  has  been  returned  to  your  plant  and  placed  upon  your 
exclusively  owned  track  it  is  not  subject  to  demurrage 
charge."     [1911  Pa.  R.  R.  Com.  Rep.  37.] 

In  a  case  of  13  I.  C.  C.  Rep.  378  In  Re  Demurrage  Charges  on 
Privately  Owned  Tank  Cars,  it  was  held — 

"That  private  cars  owned  by  shippers  and  hired  to  car- 
riers upon  a  mileage  basis  are  subject  to  demurrage  when 
such  cars  stand  on  the  tracks  of  the  carrier  either  at  point  of 
origin  or  destination  of  the  shipment,  and  are  not  so  subject 
when  either  upon  the  private  track  of  the  owner  of  the  car 
or  the  private  track  of  the  ccmsignee." 

In  a  later  case,  that  of  Proctor  &  Gamble  Company  v.  Railway 
Company,  19  I.  C.  C.  Rep.  556,  the  complainant  owned,  main- 
tained and  operated  private  tracks  located  on  its  own  land  for  use 
in  and  for  the  purpose  of  switching  cars  between  interchange 
tracks  connected  with  lines  of  the  defendant  and  the  various  k)ad- 
ing  and  unloading  places  within  the  plant. 

The  complainant  owned  tank  cars  which  the  Commission  found 
were — 

"used  by  defendants  under  a  tariff  which  provides  among 
other  things  that  when  tank  cars  are  furnished  by  shippers 
or  owners,  mileage  at  the  rate  of  three*fourths  of  a  cent  per 
mile  will  be  allowed  by  the  defendant  for  the  use  of  such 
tank  cars  loaded  or  empty." 

The  Commission  sustained  the  demurrage  rule  and  held  that 
the  defendants  were  entitled  to  demurrage  while  the  privately 
owned  cars  stood  on  the  privatdy  owned  tracks.  The  complain- 
ant filed  a  petition  with  the  Commerce  Court  asking  that  the  order 
of  the  Interstate  Commerce  Commission  be  annulled,  which  peti* 
tion  was  dismissed,  and  on  appeal  to  the  Supreme  Court  of  the 
United  States  it  was  held  that  the  Commerce  Court  had  no  juris- 
diction in  the  matter.  The  order  of  the  Interstate  Commerce 
Commission,  therefore,  remained  in  effect.  The  principles  upon 
which  the  Commission  based  its  order  were  in  brief,  that  under 
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the  law  the  defendants  were  under  no  obligation  to  haul  com- 
plainant's private  cars,  and  that  their  use  by  the  defendants,  un- 
der the  terms  of  the  tariff,  constituted  an  arrangement  to  which 
both  parties  assented,  and  one  of  the  terms  of  which  provided  for 
demurrage  in  the  situation  stated. 

It  will  be  observed  that  these  principles  cannot  apply  to  the  case 
now  to  be  decided  for  the  reason  that  under  its  charter  the  Penn- 
sylvania Railroad  Company  is  under  obligations  to  transport  pri- 
vate cars,  and  further  that  it  could  not  possibly  be  here  found  that 
the  cars  were  in  the  service  of  the  railroad  company  impliedly  or 
otherwise  since  they  were  exclusively  used  by  the  complainants 
for  hauling  its  own  coal  from  its  own  mine  to  its  own  plant  and 
that  all  the  railroad  furnished  was  this  transportation. 

The  contention  of  the  complainant  which  the  Commission  re- 
jected in  the  Proctor  &  Gamble  Company  case  was : 

"That  a  privately  owned  car  while  standing  upon  a  pri- 
vately owned  track  should  be  free  from  demurrage  even 
though  the  car  was  owned  by  one  private  interest  and  the 
track  by  another  private  interest." 

In  the  case  of  the  General  Elec.  Co.  v.  N.  Y.  Central  Ry.  Co. 
decided  by  the  Public  Service  Commission  of  New  York  in  1910, 
it  was  held  that : 

"The  part  of  the  demurrage  code  here  objected  to  by  com- 
plainant, so  far  as  it  relates  to  private  cars  iid)ound  under 
load  to  the  industrial  company  owning  the  cars  after  removal 
of  the  cars  from  the  interchange  or  delivery  track,  must  be 
held  unreasonable  and  without  warrant  of  law." 

To  some  extent,  however,  the  defendant  relied  upon  the  case  of 
Penna.  R.  R.  Co.  v.  Waverly  Oil  Works  Co.  recently  decided  by 
the  Superior  Court  of  Pennsylvania  [58  Super.  154}.  The  rail- 
road sued  for  demurrage  on  ten  loaded  cars  delivered  on  the  sid- 
ing of  the  defendant.  The  affidavit  of  defense  set  up  that  the 
cars  were  not  the  pnq>erty  of  the  plaintiff  or  any  other  common 
carrier  but  were  the  cars  of  private  companies  engaged  in  private 
enterprises  and  that  they  were  detained  by  the  defendant  on  its 
own  private  siding.  Judgment  was  entered  for  the  plaintiff  and  it 
is  entirely  dear  that  the  affidavit  set  up  no  defense  and  that  no 
other  conclusion  was  possible.    The  sole  and  complete  all^fation 
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of  the  defendant  was  that  the  plaintiff  did  not  own  the  cars.  It 
was  in  no  way  required  to  own  them.  It  might  have  leased  or 
borrowed  or  in  some  other  way  arranged  with  the  owner  for  their 
use.  It  was  no  concern  of  the  defendant  whether  or  not  the 
plaintiff  owned  the  cars  and  the  court  points  out : 

"The  cars  did  not  belong  to  the  defendant  and  it  has  no 
standing  to  inquire  what  were  the  circumstances  under  which 
the  plaintiff  obtained  possession  of  them  from  the  owner." 

This  decision  has  little  or  no  bearing  upon  the  case  before  us  in 
which  the  complainant  owns  the  cars  and  the  existence  of  any  such 
possible  agreement  is  denied. 

Demurrage  is  a  charge  in  the  nature  of  a  penalty  for  the  un- 
reascMiable  detention  of  cars  which  belong  to  the  carrier  or  are  in 
the  service  of  the  carrier  under  the  terms  of  an  agreement  with 
the  owner,  either  expressed  or  implied,  and  its  purpose  is  to  se- 
cure the  prompt  return  of  the  cars.  Under  the  facts  of  the  pres- 
ent case  the  cars  were  not  in  the  service  of  the  carrier.  They 
could  not  be  used  by  the  carrier  for  any  other  purpose  than  the 
service  of  the  complainant.  At  the  time  the  demurrage  was  at- 
tempted to  be  imposed  these  cars  had  been  delivered  to  the  com- 
plainant and  its  own  cars  fiOed  with  its  own  commodities  stood 
upon  its  own  tracks.  The  railroad  denies  any  liability  for  the 
cars  or  lading  after  delivery  upon  the  owner's  siding.  Under 
these  circumstances  the  reason  for  the  enforcement  of  demurrage 
seems  entirely  to  fail.  Its  enforcement  could  not  compel  the 
prompt  return  of  the  cars.  The  defendant  had  no  right  of  any 
kind  to  the  cars  or  their  use  or  possession.  The  complainant 
after  unloading,  might  retain  the  cars  and  never  return  them.  No 
right  to  possession  upon  the  part  of  the  railroad  could  be  in  any 
way  maintained.  If  the  complainant  should  choose  to  keep  his 
goods  in  his  cars  awaiting  a  rise  in  the  market  or  for  some  other 
reason,  what  ground  could  there  be  for  the  contention  that  they 
were  in  the  service  of  the  carrier?  The  argument  that  the  car- 
rier ought  to  be  enabled  to  know  upon  how  many  private  cars  it 
may  depend  in  order  that  it  may  secure  sufficient  other  cars  for 
its  service,  fails  in  this  situation  because  these  cars  could  never 
have  been  depended  upon  for  such  service  and  the  carrier  could 
not  have  been  misled.    The  contention  that  an  advantage  is  given 
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to  the  owners  of  private  cars  if  demurrage  be  not  charged,  and 
that  the  result  therefore  is  discrimination,  also  fails.  There  are 
certain  advantages  which  follow  from  the  ownership  of  capital, 
which  cannot  be  counteracted.  The  man  who  lays  a  switch  has 
an  advantage  over  one  who  dq)ends  upon  carts.  The  man  who 
buys  a  car  pays  less  freight  than  others.  This  argument,  if  sound, 
could  properly  be  extended  to  the  ownership  of  the  cars,  to  which 
the  avoidance  of  demurrage  is  only  an  incident 

The  language  of  the  general  demurrage  rules  does  not  specifi- 
cally refer  to  the  case  of  the  delivery  of  cars  to  their  owner  upon 
his  own  tracks.    The  language  is : 

''Empty  private  cars  are  in  railroad  service  from  the  time 
they  are  placed  by  tiie  railroad  company  for  loading  or  ten- 
dered for  loading  on  the  orders  of  the  shipper.  Private  cars 
under  loading  are  in  railroad  service  until  the  lading  is  re- 
moved and  cars  are  rq[ularly  released." 

It  gives  sufficient  scope  to  this  language  to  hold  that  it  applies 
to  the  usual  case  of  private  cars  in  the  service  of  the  carrier  and 
delivered  to  consignor  or  consignee  but  that  it  does  not  go  so  far 
as  to  cover  the  case  of  delivery  to  the  owner  upon  his  own  tracks 
in  the  absence  of  any  agreement  which  expressly  or  impliedly  puts 
the  cars  in  the  service  of  the  carrier.  We  express  no  opinion  as 
to  the  reasonableness  of  the  existing  general  demurrage  rules,  but 
consider  that  the  present  case  is  not  within  them,  and  is  to  be  de- 
termined on  its  own  merits.  If  these  rules  had  provided  that 
private  cars,  not  only  when  on  private  tracks  but  when  on  private 
tracks  belonging  to  the  owner,  should  be  subject  to  demurrage, 
the  question  of  the  reasonableness  of  the  rules  would  have  arisen. 

For  the  reasons  given,  the  prayer  of  the  petition  of  the  com- 
plainant is  granted,  and  his  application  is  sustained. 

Osmtt. 

This  matter  being  at  issue  upon  complaint  and  answer  on  file 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
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thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  April  6, 1915,  It  is  ordered.  That  the  Pennsylvania 
Railroad  Company  cease  and  desist  fr<Mn  chaiiging  and  collecting 
from  the  Pittsburgh  Plate  Glass  Company  demurrage  upon  the 
loaded  coal  cars  of  said  glass  company  transported  by  said  rail- 
road company  from  the  mines  of  the  glass  company  at  Creighton 
and  placed  upon  the  private  siding  of  said  glass  company  at  its 
factory  at  West  Tarentum,  Pa. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman. 


APP1.1CAT10N  OF  Reading,  Birpsboro  &  Pottstown  R.  R.  Co. 

TroUfy  companies— ExiensiofU^^Approvai  of — Lack  of  evidence 
to  show  public  necessity — Discretion  of  the  Commission. 

The  extension  of  a  trolley  line  will  not  be  approved  in  the  absence  of 
sufficient  data  showing  the  population  to  be  served  and  the  traffic  to  be  se- 
cured. In  the  exercise  of  its  discretion  the  Conunission  will  consider  the 
population  and  the  industries  to  be  served,  and  the  likelihood  of  a  rea- 
sonable return  upon  the  investment  to  be  made.  The  fact  that  individuals 
are  willing  to  risk  their  money  in  the  enterprise  is  not  sufficient  to  justify 
approval  of  it. 

Appucatwn  Docket  No.  338,  1914. 

Report  and  Order  of  the  Commission. 
Filed  December  14,  1914.  Decided  April  10,  191 5. 

Commissioner  Wright: 

The  Reading,  Birdsboro  and  Pottstown  Railroad  Company  was 
incorporated  in  the  year  1901  under  the  Acts  of  1868  and  1875. 
Since  its  incorporation  it  has  done  little  except  pay  its  taxes  to  the 
Commonwealth  and  make  repeated  and  unsuccessful  attempts  to 
obtain  from  the  City  of  Reading  a  franchise  granting  permission 
to  enter  that  city. 

This  corporation  filed  its  supplementary  articles  of  association 
with  the  Secretary  of  the  Commonwealth  after  having  passed  a 
resolution  for  the  purpose  of  extending  its  lines  from  the  village 
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of  Gibralter  via  Birdsboro  and  AnutyviUe  to  the  village  of  Stowe, 
a  distance  of  about  14  miles.  The  original  charter  covered  a  dis- 
tance of  about  five  miles  from  the  Qty  of  Reading  to  the  village 
of  Gibralter.  The  company  then  applied  to  the  PubUc  Service 
Commission  for  a  Certificate  of  Public  Convenience,  and  a  bear- 
ing was  held  on  Dec.  16,  1914,  but  as  no  financial  statement  was 
filed,  as  required  by  the  Rules  of  the  Commission*  the  applicant 
was,  at  its  own  request,  granted  time  to  file  a  supplemental  peti- 
tion, on  which  a  hearing  was  held  on  Jan.  ao,  191 5,  and  omtinued 
on  Feb.  3, 191 5,  the  Reading  Transit  and  Light  Company  appear- 
ing as  protestant.  Several  witnesses  were  sworn.  The  testimony 
at  this  hearing  was  not  definite,  either  as  to  the  density  of  the 
population  of  the  district  through  which  the  extension  was  to  be 
made,  or  as  to  the  needs  of  the  territory,  neither  was  there  any 
definite  evidence  {H-oduced  showing  that  there  was  any  prospective 
traflfic  which  would  warrant  the  investment  oi  building  the  road, 
the  reason 

The  evidence  was  so  conflicting  that  It  is  hard  to  form  any 
definite  opinion  as  to  the  population  to  be  served,  but  it  appears  to 
be  clear,  that  aside  from  the  towns  of  Gibralter,  Birdsboro  and 
Stowe  and  the  continguous  territory,  which  are  now  wdl  supplied 
with  railroad  facilities,  there  would  be  only  Amityville  and  a  few 
small  villages,  which  collectively  would  not  exceed  from  i^ooo  to 
2,000  inhabitants,  and  these  towns  would  not  in  our  opinion  f  ur« 
nish  sufficient  traffic  to  warrant  the  building  of  the  road  nor  would 
the  revenue  of  said  road,  if  built,  be  sufficient  to  warrant  the  in- 
vestment in  its  building. 

One  witness  testified  that  he  could  not  give  an  estimate  as  to 
business  on  the  road  if  built ;  that  he  estimated  about  io/xx>  popu- 
lation between  Birdsboro  and  Stowe.  Another  witness  testified 
the  population  was  about  i,6oa 

There  are  three  lines  of  railroad  and  one  trolley  road  now  serv- 
if%  the  towns  of  Birdsboro  and  Gibralter.  Stowe,  which  is  one 
terminus  of  the  proposed  extension,  has  two  lines  of  railroad. 
The  applicant  did  not  show  by  my  witness  the  vdume  of  ship- 
ments in  or  out  on  either  of  the  lines  of  the  railroads  now  servii^ 
these  towns,  nbr  was  any  evidence  produced  to  show  accurately 
the  prospective  amount  of  farm  products  or  other  freights  shown 
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by  an  actual  canvass  of  the  territory  which  said  extension  would 
serv|^  nor  any  accurate  data  showing  the  population  of  said  com- 
munities and  whether  suflBdent  to  warrant  the  building  of  the  road. 
On  the  other  hand,  the  larger  towns  and  considerable  of  the  sur- 
rounding territory  are  now  being  well  served  by  three  railroads 
and  one  trolley. 

The  fact  that  individuals  are  willing  to  put  in  their  money  and 
solicit  the  money  of  others  to  construct  the  extension  is  not  enough 
to  justify  a  finding  that  the  proposed  construction  is  necessary  or 
proper  for  the  safety,  accommodation,  convenience  or  service  of 
the  public.  Nor  is  the  approval  to  be  granted  because  certain  per- 
sons in  the  localities  to  be  served  desire  the  construction. 

The  question  of  public  requirements  should  be  determined  by 
taking  into  consideration  the  population  and  industries  to  be 
served,  the  adequacy  of  existing  facilities,  the  likelihood  that  the 
proposed  construction  will  be  able  to  earn  a  reasonable  return  on 
the  investment  required  to  build  it,  and  the  desirability  of  permit- 
ting an  investment  in  a  public  servke  enterprise  which  is  not 
shown  to  be  necessary.  The  Commission  must  consider  all  these 
matters  in  exercising  the  discretion  vested  in  it. 

The  Commis»on  is  of  the  opinion  that  the  applicant  failed  to 
show  public  necessity  for  the  approval  of  the  amendment  to  its 
charter  authorizing  the  building  of  the  proposed  extension  and 
that  the  apfdication  should  be  refused. 

An  order  will  be  so  drawn. 

Obdek. 

This  case  being  at  issue,  upon  petition  and  protests  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  report  is  hereby  referred  to  and  made  a  part  here- 
of: 

Now,  to  wit,  April  ID,  1915,  It  is  ordered.  That  the  petition  be 
and  the  same  herdt>y  is  dismissed  and  the  application  refused. 

By  the  Commission, 
Samuei«  W.  Pennvpacker,  Chairman. 
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Chasi^ks  S.  Keefer  v.  The  PENNSvtvANiA  Raiukoad  Company. 
Comprint  Docket  No.  316. 

Petition  for  rehearing— 

OSDEK. 

^  This  matter  being  before  the  Commission  on  petition  of  the 
Pennsylvania  Railroad  Company  for  a  re-hearing: 

Now,  to-wit,  March  17,  1915,  It  is  ordered:  That  the  said  peti- 
tion for  re-hearing  be  and  the  same  is  hereby  refused,  and  the  re- 
port and  order  of  the  Public  Service  Ccmmission  of  the  Common- 
wealth of  Pennsylvania  made  and  entered  on  February  17,  191 5, 
in  this  complaint  be  and  the  same  is  hereby  affirmed. 


Borough  of  Exeter's  Petition. 

Municipai,  Contract  Docket  No.  34, 1914. 

Modification  of  finding,  determination  and  order  refused. 

Order. 

This  matter  being  before  The  Public  Service  Commission  of  the 
Commonwealth  of  Pennsylvania  on  petitions  of  the  Consumers 
Electric  Company  of  the  Borough  of  Exeter  and  of  the  Borough 
of  Exeter  for  a  re-hearing  and  for  a  modification  or  rescission  of 
the  finding,  determination  and  order  of  the  Commission  made  on 
July  21, 1914,  [see  ante  p.  52]  and  for  leave  to  withdraw  the  orig- 
inal petition  for  a  Certificate  of  Public  Convenience,  evidencing 
the  Commission's  approval  of  the  ordinance  contract  between  the 
Consumers  Electric  C<Hnpany  of  the  Borough  of  Exeter  and  the 
Borough  of  Exeter,  as  evidenced  by  an  ordinance  of  the  Borough 
of  Exeter  approved  the  23d  day  of  November,  1913,  and  accept- 
ance thereof  by  the  said  company  dated  the  25th  day  of  Novem- 
htr,  1913,  and  an  amendatory  ordinance  approved  the  iGth  day  of 
December,  1913,  and  acceptance  therof  by  said  company  dated  the 
23d  day  of  December,  1913,  which  said  amendatory  ordinance  was 
erroneously  referred  to  in  the  report,  finding  and  determination 
of  the  Commission  as  of  February  16,  1913,  and  said  petitions 
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having  been  duly  heard  and  The  Public  Service  Commission  hav- 
ing fully  considered  the  same : 

Now,  to-wit,  March  5,  191 5,  It  is  ordered:  That  the  said  peti- 
tions for  a  re-hearing  and  for  a  modification  or  rescission  of  said 
finding,  determination  and  order,  and  for  leave  to  withdraw  the 
above  recited  original  petition,  be  and  the  same  hereby  are  refused, 
and  the  finding,  determination  and  order  of  The  Public  Service 
Commission  made  and  entered  on  July  21,  1914,  in  this  matter  be 
and  the  same  hereby  are  affirmed. 

By  the  Commission, 
Samuki,  W.  Pennypacker,  Chairman, 


ATTORNEY  GENERAL. 


In  u  Appucation  op  York  Railways  Company. 

Street  railway  companies — Engaging  in  another  business — Hotd- 
ing  stock  of  another  company — Constitutional  prohibitions. 

A  street  railway  company  has  the  right  to  acquire,  hold,  etc.,  the  stock 
of  a  light,  heat  and  power  company,  and  by  such  acquisition,  heading,  etc ; 

1.  It  is  not  engaging  in  a  business  other  than  that  expressly  authorized 
by  its  charter  forbidden  by  Art  XVI,  Sec.  6  of  the  Constitution. 

2.  It  is  not  directly  or  indirectly  engaging  in  any  other  business  than 
that  of  common  carriers,  forbidden  by  Art.  XVII,  Se&  5  of  the  Constitu- 
tioa 

To  a.  B.  Miuar,  5*^^^.,  Public  Service  Commission. 

S»: 

In  the  matter  of  the  application  of  the  Yoric  Railways  Company 
et  at.  to  the  Public  Service  Commission,  No.  209  Application 
Docket,  1914,  for  certificates  of  public  convenience,  in  which  you 
desire  an  official  c^inion  whether  the  said  a{^lication  can  properly 
be  granted  by  the  Ccxxmiission  under  the  provisions  of  the  Con- 
stitution of  the  State  (see  letter  of  William  N.  Trinkle,  Esq.,  to 
Hon.  John  C.  Bell,  Attorney  General,  January  7, 1915),  I  assume 
your  inquiry  to  be,  whether  in  view  of  Article  16,  Section  6,  of  the 
Constitution,  which  is: 

"No  corporation  shall  engage  in  any  business  other  than  that 
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expressly  authorized  in  its  charter,  nor  shall  it  take  or  hold  any 
real  estate  except  such  as  may  be  necessary  and  proper  for  its 
Iq^timate  business/' 
and  of  Article  17,  Section  5,  which  is: 

"No  incorporated  company  doing  the  business  of  a  common 
carrier  shall,  directly  or  indirectly  prosecute  or  engage  in  mining 
or  manufacturing  articles  for  transportation  over  its  works,  nor 
shall  such  company  directly  or  indirectly  engage  in  any  other  busi- 
ness than  that  of  common  carriers,  or  hold  or  acquire  lands,  free- 
hold or  leasehold,  directly  or  indirectly,  except  such  as  shall  be 
necessary  for  carrying  on  its  business ;  but  any  mining  or  manu- 
facturing company  may  carry  the  products  of  its  mines  and  manu- 
factories on  its  railroad  or  canal  not  exceeding  fifty  miles  in 
length." 

the  Yoric  Railways  CcMnpany,  a  street  railway  company,  a  Penn- 
sylvania corporation,  has  the  l^al  right  to  '"purchase,  acquire, 
take  and  hold  the  absolute  ownership  or  controlling  right,  title 
and  interest"  in  a  Light,  Heat  and  Power  Company  of  this  or  of 
any  other  State. 

The  Act  of  July  2, 1901,  P.  Lw  603,  provides : 

"Section  i.  Be  it  enacted,  etc.,  That  hereafter  any  corporation, 
oiganized  for  profit,  created  by  general  or  qwdal  laws,  may  pur- 
chase, hold,  sell,  assign,  transfer,  mor^[age,  pledge,  or  otherwise 
dispose  of,  the  shares  of  the  o^tal  stock  of,  or  any  bonds,  securi- 
ties or  evidences  of  indebtedness  created  by,  any  other  corporation 
or  corporations  of  this  or  any  other  State,  and  while  the  owner  of 
said  stock  may  exercise  all  the  rights,  powers  and  privilq^es  of 
ownership,  including  the  right  to  vote  thereon. 

"Section  2.  All  acts  or  parts  of  acts,  general  or  ^lecial,  incon- 
sistent herewith,  be  and  the  same  are  hereby  repealed." 

Street  railway  companies  and  electric  light  companies  are  cor* 
porations  engaged  for  profit  and  hence  are  included  in  said  act, 
and  the  railway  company  is  therd>y  empowered  to  purchase  and 
hold  the  stock  of  the  Light,  Heat  and  Power  Company,  ''and  while 
owners  of  the  stock  may  exercise  all  the  rights,  powers  and  privi- 
l^es  of  ownership  including  the  right  to  vote  thereon,"  unless  it 
is  prohibited  by  the  constitutional  provisions  above  cited. 
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It  is  held  by  the  Supreme  Court  in  Commonwealth  v.  New 
York,  etc.,  R.  Co.,  132  Pa.  607,  and  139  Pa.  457: 

"It  toust  not  be  forgotten,  however,  that  controlling  real  estate, 
by  means  of  the  ownership  of  a  majority  of  the  stock  of  such  cor- 
poration, is  a  very  different  matter  from  holdii^  the  title  to  such 
real  estate.  The  one  is  l^ized  by  the  Act  of  1869 ;  the  other  is 
forbidden  by  the  Act  of  1855.'* 

Article  17,  Section  5,  of  the  Constitution,  which  prohibits  an  in- 
corporated company  dcnng  the  business  of  a  common  carrier  from 
engaging  in  any  other  business  than  that  of  a  ccHnmon  carrier,  and 
Article  16,  Section  6,  which  prohibits  a  corporation  from  engag- 
ing in  any  business  other  than  that  expressly  authorized  by  its 
charter,  do  not  prevent  such  an  incorporated  company  from  ac- 
quiring and  holding  a  controlling  interest  in  the  stock,  etc.,  of  an- 
other company  engaged  in  another  business. 

The  Supreme  Court  in  that  case  makes  a  clear  distmction  be- 
tween control  of  another  company  by  the  holding  of  a  majority 
of  its  stock,  and  the  direct  holding  of  title,  etc.,  of  the  prcq>erty 
itself,  and  thereby  engaging  in  its  business. 

The  Supreme  Court  of  the  United  States  in  Pullman  Car  Co.  v. 
Missouri  Pacific  Co.,  115  U.  S.,  597,  hdd: 

''The  Missouri  Pacific  Company  has  bought  the  stock  of  the  St. 
Louis,  Iron  Mountain  and  Southern  Company,  and  has  effected  a 
satisfactory  election  of  directors,  but  this  is  all.  It  has  all  the  ad- 
vantages of  a  control  of  the  road,  but  that  is  not  in  law  the  control 
itself.  Practically  it  may  control  the  company,  but  the  company 
alone  controls  its  road.  In  a  sense,  the  stockholders  of  a  corpora- 
tion own  its  property,  but  they  are  not  the  managers  of  its  busi- 
ness or  in  the  immediate  control  of  its  affairs.  Ordinarily  they 
elect  the  governing  body  of  the  corporation,  and  that  body  con- 
trols its  i^-operty.  Such  is  the  case  here.  The  Missouri  Pacific 
Company  owns  enough  of  the  stock  of  the  St.  Louis,  Iron  Moun- 
tain and  Southern  to  contnri  the  election  of  directors,  and  this  it 
has  done.  The  directors  now  control  the  road  through  their  own 
agents  and  executive  ofiicers,  and  these  agents  and  ofiicers  are  in 
no  way  under  the  direction  of  the  Missouri  Pacific  Company.  If 
they  or  the  directors  act  contrary  to  the  wishes  of  the  Missouri 
Pacific  Company,  that  company  has  no  power  to  prevent  it,  except 
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by  the  election,  at  the  proper  time  and  in  the  proper  way,  of  other 
directors,  or  by  some  judicial  proceeding  for  the  protection  of  its 
interest  as  a  stockholder.  Its  rights  and  its  powers  are  those  of  a 
stockholder  only.  It  is  not  the  corporation,  in  the  sense  of  that 
term  as  apfdied  to  the  management  of  the  corporate  business  or 
the  control  of  the  corporate  property." 

The  distinction  drawn  in  the  cases  cited  appears  to  be  narrow 
if  the  prohibitive  acts  (in  Commonwealth  v.  New  York,  etc.,  R. 
Co.,  and  the  Pullman  Company  v.  Missouri  Pacific  Co.  cases)  had 
been  construed  as  to  the  intention  of  its  f  ramers  instead  of  by  the 
letter,  but  they  control  the  question  you  have  submitted  to  me, 
and  I  therefore  advise  you  that  the  Yoiic  Railways  Company  has 
the  right  to  acquire,  hold,  etc.,  the  stock,  bonds,  etc.,  of  a  Light, 
Heat  and  Power  Company,  and  that  by  such  acquisition,  holding, 
etc.: 

(i)  It  is  not  engaging  in  a  business  other  than  that  expressly 
authorized  by  its  charter  forbidden  by  Article  XVI,  Section  6, 
of  the  Constitution,  and, 

(2)  It  is  not  directly  or  indirectly  engaging  in  any  other  btisi- 
ness  than  that  of  ccMnmon  carriers,  forbidden  by  Article  XVII, 
Section  5,  of  the  Constitution. 

Respectfully  submitted, 

Francis  Shunk  Brown,  Attorney  General. 

March  12, 1915, 


COUNTY  COURT  OPINIONS. 


Commonwealth  v.  The  Wii,kes-Barre  &  Hazuton  R.  R.  Co. 

Tax  an  corporate  loans-^H aiding  companies — ''Doing  business" 
Act  of  June  30, 1883,  P.  L.  193. 

The  defendant,  a  New  Jersey  corporation,  is  a  holding  company  owning 
practically  all  of  the  capital  stock  of  three  corporations  doing  tmsiness  in 
this  state.  It  has  no  office  and  no  agent  here  and  has  used  none  of  its 
property  nor  invested  any  of  its  capital  here.  Upon  appeal  from  a  settle- 
ment by  the  Commonwealth  for  tax  on  its  bonds  held  by  residents  of 
Pennsylvania  it  was 

Held:  i.  Owning  and  holding  the  stocks  and  bonds  of  the  three  cor- 
porations and  receiving  dividends  and  interest  thereon,  is  not  "doing  busi- 
ness,'' within  the  meaning  of  the  Act  of  June  ^o,  i%5,  P.  L.  19$. 
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2.  If  the  owning  and  Holding  of  stocks  and  bonds  be  "doing  basinesa'' 
then  aucfa  bnsiness  was  done  outside  of  this  Sute^  for  the  situs  of  the  stocks 
and  bonds  is  in  New  Jersey,  the  domicil  of  the  defendant 

Appeal  from  settlement  of  tax  on  corporate  loans.  C.  R 
Dauphin  Co.  Nos.  97,  98,  99,  100,  and  loi,  Commonwealth 
Docket,  1913. 

IVm.  M .  Hargest,  Asst.  Deputy  Atty.  Gen.  for  Commonwealth. 

Frank  M.  Eastman,  for  defendant 

KuNKEL,  P.  J.,  March  31, 1915 : 

These  are  appeals  by  the  defendant  from  settlements  against 
it  for  loan  tax  for  the  years  1901,  1902,  1903,  1904  and  1905. 
By  agreement  of  the  parties  they  have  been  consolidated  to  No.  97 
CtHnmonwealth  I>ocket,  191 3,  and  submitted  to  us  for  trial  witfi- 
out  a  jury.    The  facts  are  as  follows : 

Facts. 

The  defendant  company  was  incorporated  under  the  laws  of 
the  State  of  New  Jersey  and  has  its  principal  and  only  office  in 
Jersey  City,  in  that  state.  It  was  formed  for  the  object  of  carry- 
ing on  the  business  of  an  electric  light  company,  of  a  gas  com- 
pany, of  a  compressed  air  company,  of  a  transportation  company 
outside  of  the  State  of  New  Jersey,  of  a  water  company,  to  pur- 
chase and  sell  patent  rights,  and  (7)  ''To  hold  and  own  bonds, 
mortgages,  debentures,  notes,  shares  of  capital  stock,  securities, 
obligations  and  other  evidences  of  indebtedness,  of  any  public  or 
municipal  corporation  or  of  the  government  of  the  United  States 
or  any  state  thereof,  and  any  corporation,  association  or  company 
engaged  in  the  manufacture  of  light,  heat  and  power,  by  elec- 
tricity, water,  gas,  gasoline,  fuel,  air,  or  by  any  and  every  medium 
or  means  for  said  purpose,  and  of  any  corporation,  association  or 
company  engaged  in  supplying  water  for  any  and  for  every  pur- 
pose, and  of  any  corporation,  association  or  company  engaged  in 
transporting  passengers  or  freight  or  both,  on  land  or  water,  by 
means  of  any  kind  of  power,  and  to  receive,  collect  and  dispose  of 
interest,  dividends  and  income  derived  from  the  assets  so  acquired, 
held  and  owned  by  this  corporation,  and  to  sell,  acquire,  transfer. 
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mortgage,  pledge  pr  otherwise  dispose  of  shares  of  capital  stock 
or  other  evidences  of  indebtedness  of  any  corporation,  public  or 
private,  and  while  the  holder  of  said  stock  to  exercise  all  rights 
and  privileges  of  ownership,  including  the  right  to  vote  thereon, 
to  the  same  extent  as  a  natural  person  might  or  could  do/'  Dur- 
ing the  years  1901  to  1905,  inclusive,  it  owned  practically  all  the 
c£^ital  stock  and  all  of  the  bonds  of  the  Wilkes-Barre  and.Hazle- 
ton  Railway  Company  and  of  the  Lehigh  Traction  Company,  and, 
from  October  i,  1903,  the  stock  and  bonds  of  the  Wilkes-Barre 
Terminal  Railroad  Company,  corporations  formed  and  existing 
under  the  laws  of  thi$  State,  which  paid  during  each  of  the  years 
mentioned  taxes  on  their  capital  stock,  loans  and  gross  receipts. 
On  May  15, 1901,  it  assigned  the  bonds  and  shares  of  stock  of  the 
Wilkes-Barre  and  Hazleton  Railway  Company  and  of  the  Lehigh 
Traction  Company  to  the  Guarantee  Trust  Company  of  New 
York,  in  trust  to  secure  the  holders  of  $2,500,000  of  bonds  issued 
by  it,  and  on  October  i,  1903,  it  assigned  also  the  stock  and  bonds 
of  the  Wilkes-Barre  Terminal  Railroad  Company  to  the  same 
trust  ccNnpany,  to  secure  the  holders  of  additional  bonds  issued 
by  it.  These  are  the  bonds  or  indebtedness  on  account  of  which 
the  tax  is  here  sought  to  be  recovered.  .  By  the  terms  of  the  trans- 
action the  interest  upon  the  bonds  was  made  payable  by  the  de- 
fendant at  the  office  of  the  trust  company  in  the  City  of  New 
Yoiic,  and  during  the  years  in  question  the  interest  was  so  paid, 
without  deducting  the  tax  on  that  part  of  the  indebtedness  held  by 
residents  of  this  State.  The  bonds  or  indebtedness  outstanding 
during  the  years  1901  to  1905,  inclusive,  were  as  follows :  in  the 
year  1901,  $642,000;  in  the  year  1902,  $1,400,000;  in  each  of  the 
years  1903,  1904  and  1905,  $i,900/xx>.  One  and  eight-tenths  per 
cent,  of  these  bonds  were  held  by  residents  of  this  State  and  were 
subject  to  taxation. 

The  defendant's  operations  in  New  Jersey  were  confined  during 
the  period  covered  by  these  settlements  to  the  keeping  of  an  office 
in  that  state,  as  required  by  law,  where  its  stock  transfer  books 
were  kept  and  the  annual  stockholders'  meetings  were  held.  Its 
only  property  physically  present  in  that  state  during  that  time 
were  its  transfer  books.  During  the  same  period  its  directors' 
meetings  were  held  in  this  State  and  its  bank  account  was  kept 
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here,  the  amount  of  which  did  not  at  any  one  time  exceed  two  or 
three  hundred  dollars.  When  the  interest  became  due  upon  its 
bonds  the  moneys  to  pay  the  same  were  received  from  its  under- 
lying companies  by  its  treasurer,  who  resided  in  tfiis  State,  and 
were  immediately  forwarded  by  him  to  the  trust  company  in 
New  York,  where  they  were  paid  to  the  holders  of  the  bonds. 
Many  of  the  stockholders  and  some  of  tfie  directors  of  die  defend- 
ant company  are  non-residents  of  Pennsylvania.  The  defendant 
owns  no.  stock  or  bonds  of  any  other  corporation.  It  operates  in 
no  other  capacity  than  as  the  holder  and  owner  of  the  stocks  and 
bonds  of  the  I^high  Traction  Company,  the  Wilkes-Barre  and 
Hazleton  Railway  Company  and  the  Wilkes-Barre  Terminal  Rail- 
road Company.  It  has  no  agent  or  office  for  the  transaction  of 
business  in  this  State. 

On  May  19, 1913,  the  accounting  officers  of  the  Commonwealth 
settled  accounts  against  it  for  tax  on  an  indebtedness  of  $1,900,- 
000  for  the  years  1901, 1902  and  1903,  charging  it  in  each  account 
with  the  sum  of  $7,512;  on  the  same  day  diey  settled  accounts 
against  it  for  tax  on  an  indebtedness  of  $3,127,000,  for  the  years 
1904  and  1905,  charging  it  in  each  account  with  the  sum  of  $12,- 
39546.    Prom  these  settlements  the  defendant  duly  appealed. 

Discussion. 

By  the  Act  of  June  8,  1891,  P.  h.  229,  a  tax  of  four  mills  is 
imposed  upon  all  corporate  indebtedness  owned  or  held  in  this 
State.  By  Section  4  of  the  Act  of  June  30,  1885,  P.  L.  193,  the 
treasurer  of  every  foreign  corporation  doing  business  in  the  G»n- 
monwealth,  as  well  as  of  every  domestic  corporation,  is  required  to 
assess  and  collect  the  tax  by  deducting  the  same  from  the  interest 
paid  upon  its  corporate  indebtedness  held  by  residents  of  this  Com- 
monwealth. Com.  V.  ^Ikes-Barre  and  Scranton  Ry.  Co.,  162 
Pa.  614.  Wilful  failure  or  neglect  to  perform  this  duty  renders 
the  corporation  itself  liable  for  the  tax.  CcMn.  v.  Del.  Div.  Canal 
Co.,  123  Pa.  594;  Com.  v.  L.  V.  R.  R.  Co.,  129  Pa.  429;  Com.  v. 
Phila.  and  Read.  R.  R.  Co.,  150  Pa.  312;  Com.  v.  L.  V.  R.  R.  Co., 
186  Pa.  235.  The  defendant  company  having  failed  to  collect 
the  tax  during  the  years  covered  by  tihe  settlements  appealed  from, 
the  Commonwealth  calls  upon  it  for  payment.    It  will  be  ob- 
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served  that  the  act  applies  only  to  such  foreign  corporations  as 
are  &cmg  business  in  this  State.  The  question  presented  is 
whether  under  all  the  facts  of  this  case  the  defendant  company 
was  doing  business  in  this  State  within  the  meaning  of  the  Act  ci 
1885.  It  denies  that  it  was  doing  business  in  the  State  and  con- 
tends therefore  that  it  was  not  required  to  collect  the  tax  upon  its 
loans. 

The  defendant  is  what  is  known  as  a  holding  company.  It 
owns  and  holds  the  stock  and  bonds  of  the  Lehigh  Traction  Com- 
pany, the  Wilkes^Barre  and  Hazleton  Railway  Company  and  the 
>^lkes-Barre  Terminal  Railroad  Company.  These  several  com- 
panies are  operating  in  the  State  of  Pennsylvania  and  are  subject 
to  and  have  complied  with  the  tax  laws  of  the  state.  Holding 
the  stock  and  bonds  of  these  companies,  the  defendant  company 
received  the  dividends  on  the  stock  and  the  interest  on  the  bonds. 
It  did  nothing  more.  It  may  be  said  that  one  of  the  objects  for 
which  it  was  formed  was  to  do  this  very  thing,  but  we  do  not  think 
that  this  alone  amounted  to  doing  business  in  the  state;  nor  did 
the  action  of  its  treasurer  in  sending  to  New  York  its  money  to 
pay  the  interest  on  its  own  indebtedness  amount  to  doing  business. 
The  phrase  "doing  business,^'  as  used  in  the  revenue  legislation  of 
the  State  respecting  a  corporation,  has  been  held  to  be  equivalent 
to  the  term  investing  its  capital  or  property  in  this  State  or  using 
its  imjperty  in  the  state  in  furtherance  of  its  corporate  purposes. 
Com.  V.  Standard  Oil  Co.,  loi  Pa.  132;  Com.  v.  Tel^one  Co., 
129  Pa.  217.  And  on  the  meaning  of  the  term  "'doing  business'' 
in  the  Act  of  April  22,  1874,  P.  L.  108,  whidi  provides,  "No  for- 
eign corporation  shall  do  any  business  in  this  Commonwealth''  un- 
til it  shall  have  established  an  office  and  appointed  an  agent  for  the 
transaction  of  its  busmess  here,  it  was  said  in  Pavilion  Co.  v. 
Hamilton,  15  Pa.  Super.  Ct.  389,  "The  tests  of  the  application  of 
the  Act  of  1874,  as  shown  by  previous  adjudications  in  Pennsyl- 
vania, are  whether  the  fordgn  corporation  shall  have  an  agent  in 
the  State  of  Pennsylvama;  or  shall  have  offices  for  the  general 
conduct  of  its  business  in  the  State;  or  shall  conduct  its  corporate 
business  in  the  State ;  or  shall  have  a  part  of  its  capital  invested  in 
the  State."  It  does  not  appear  that  the  defendant  used  any  of  its 
property  in  the  State  or  invested  any  of  its  capital  here,  nor  did  it 
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have  an  agent  or  an  office  for  the  transaction  of  its  business  in 
this  State.  Owning  and  holding  the  stock  and  bonds  of  the  three 
corporations,  and  receiving  the  dividends  on  the  stock  and  interest 
on  the  bonds,  cannot  be  viewed  as  doing  business  within  the  mean- 
ing of  the  term  as  used  in  the  Act  of  1885.  But  if  it  should  be  held 
that  this  was  doing  business,  then,  as  the  stock  and  bonds  were  of 
that  kind  of  personal  property  whose  location  or  situs  was  the 
domicile  of  the  defendant  and  the  defendant's  domicile  was  the 
State  of  New  Jersey,  that  which  is  claimed  to  have  amounted  to 
doing  business  was  not  done  in  this  State  but  in  the  latter  state. 
Com.  V.  Curtis  Pub.  Co.,  237  Pa.  333.  Nor  did  the  fact  that  the 
treasurer  resided  in  this  State  and  acted  as  such  here,  or  that  the 
directors  held  their  meetings  here,  constitute,  without  more,  the 
doing  of  business  by  the  defendant  in  this  State,  so  as  to  subject 
it  to  the  duty  of  assessing  and  collecting  the  tax  on  its  loans. 

Conclusions. 

We  therefore  conclude: 

1.  That  the  defendant  company  was  not  doing  business  in  this 
State  within  the  meaning  of  Section  4  of  the  Act  of  June  30, 1885. 

2.  That  Section  4  of  the  Act  of  June  30,  1885,  did  not  apply 
to  the  treasurer  of  the  defendant  company. 

3.  That  the  defendant  company  is  not  liable  for  the  tax  on  its 
bonded  indebtedness  charged  in  the  settlements  appealed  from. 

4.  That  the  defendant  is  entitled  to  judgment. 

Wheref  ore»  judgment  is  directed  to  be  entered  against  the  Com- 
monwealth and  in  favor  of  the  defendant,  unless  exceptions  be 
filed  within  the  time  limited  by  law. 


Commonwealth  r.  The  Westinghouse  Air-Brake  Co. 

Tax  on  capital  stock — Investments  in  securities  of  other  corpora- 
tions— Manufacturing  corporations — Exemption, 

1.  A  corporation  is  not  liable  for  tax  on  that  part  of  its  capital  stock 
represented  by  shares  of  stock  held  by  it  in  other  corporations  doing  busi- 
ness in  Pennsylvania  and  liable  to  the  capital  stock  tax  or  relieved  there- 
from. 

2.  A  corporation  is  liable  to  taxation  on  that  part  of  ite  capital  stock 
represented  by  shares  of  stock  held  by  it  in  corporations  which  are  not 
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doing  bitsineM  in  this  State  and  whose  capital  stock  is  not  liable  to  taxation 
here. 

3.  Where  a  corporation  owns  tangible  property  permanently  located  out- 
side of  this  State  but  does  so  by  means  of  the  ownership  of  all  the  capital 
stock  of  a  corporation  organized  in  a  foreign  state  to  hold  and  operate  the 
property,  the  court  will  look  at  the  substence  of  the  transaction.  That 
part  of  the  capital  stock  represented  by  such  ownership  is  not  taxable  here. 
The  case  is  the  same  as  if  such  ownership  were  evidenced  by  a  deed  or  bill 
of  salew 

4.  A  manufacturing  corporation  is  taxable  on  all  of  its  capital  stock  not 
actually  and  exclusively  employed  in  manufacturing  in  this  State,  and  the 
fact  that  it  invested  certain  capital  in  securities  of  foreign  corporations  for 
the  purpose  of  securing  business  for  its  manufacturing  (^nt  here  does  not 
exempt  that  part  of  its  capital  stock  from  taxation. 

Appeal  from  settlement  for  tax  on  capital  stock.  C.  P.  Dauphin 
County.    No.  561,  Commonwealth  I>ocket,  1909. 

Wm.  M.  Hargest,  Asst.  Deputy  Atty.  Gen.  for  Commonwealth. 

Olmsted  and  Stamm,  for  defendant. 

KuNKEi*,  P.  J.,  April  7, 191 5  : 

This  is  an  appeal  by  the  defendant  company  from  the  settle- 
ment of  an  account  against  it  for  tax  on  its  capital  stock  for  the 
year  1908.  It  has  been  submitted  to  us  for  trial  without  jury. 
We  find  the  facts  to  be  as  follows : 

Facts. 

1.  The  defendant  company  is  a  corporation  of  this  State  in- 
corporated for  the  purpose  of  taking  and  holding  patents  granted 
by  the  United  States  covering  what  is  known  as  the  Westinghouse 
air-brake  and  the  manufacture  and  sale  of  the  brakes  as  covered 
by  the  patents.  It  has  never  engaged  in  any  business  other  than 
the  manufacture  of  the  brakes  and  was  engaged  in  that  business 
during  the  tax  year  1908.  Its  general  c^ce  and  place  of  business 
is  in  the  City  of  Pittsburgh,  this  State,  and  the  manufacturing  was 
carried  on  in  its  plant  in  Allegheny  County  near  that  city. 

2.  On  June  18,  1909,  the  accounting  officers  of  the  Common- 
wealth settled  an  account  against  it  for  tax  on  its  capital  stock  for 
the  year  ending  the  first  Monday  of  November,  1908,  charging  it 
with  a  tax  of  $29,353.08  on  $5,870,617  of  its  capital  stock.    Prom 
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this  settlement  the  defendant,  having  paid  9&fiOO  on  acooont,  duly 
appealed 

3.  The  capital  stock  on  which  the  tax  was  charged  was  made  up 
of  the  f oOowiiy  items : 

Interests  in  Westinghouse  Brake  Company, 
Limited,  of  London,  England, $983,484.10 

Interests  in  the  Canadian  Westinghouse  Com- 
pany, limited,  of  Canada, 1,065,500.00 

Balance  due  company  on  houses  sold  to  em- 
ployees,          34^449  56 

Dwelling  houses  owned  by  company, 57i>948-8o 

Other  real  estate  not  covered  by  manufactur- 
ing plant, IQ3P5I.20 

Stocks  and  bonds  of  railroad  and  other  com- 
panies,        3,112,184.89 

Total,  $5,870,617.64 

The  stocks  and  bonds  of  railroad  and  other  companies  and  their 
values  referred  to  were  as  follows : 

Westii^ouse  Machine  Co., Stock,  $30,000.00 

Westinghouse  Air-Brake  Co., Stock,  272,550.00 

Westinghouse  Elec.  &  Mfg.  Co., Stock,  20,000.00 

British  Westinghouse  Elect.  &  Mfg.  Co.,  Stock,  165,082.26 

Unk>n  Switch  &  Signal  Co., Stock,  6^935.00 

Heintz  Heatii^  System, Stock,  38,800.03 

International  Construction  Co., Stock,  220,000.00 

Nemst  Lamp  Co., Bonds,  351,975.00 

Mexican  Car  &  Foundry  Co., Bonds^  25,ooojoo 

Allegheny  Coimty  Light  Co., Bonds,  1,000.00 

Lackawanna  &  Wyoming  Val.  R.  T.  Co.,  Bonds,  7,200.00 

National  Brake  &  Electric  Co., Bonds,  480,000.00 

National  Brake  &  Electric  Co., Stock,  500,000.00 

Sodete  Anonyme  Westinghouse,  Paris,  Stock,  555,010.00 
Westinghouse  Company,  Ltd.,  Russia, . .  Stock,  370,030.00 
Westinghouse  Traction  Brake  Co.,  . . .  .Stock,  100,000.00 
Westinghouse  Auto.  Air  &  Steam  Coup- 
ler Co., Stock,  65,000.00 

Sundry  items, 3,601.00 

Total, $3,112,185.89 

The  values  of  these  stocks  and  bonds  were  at  first  returned  by 
the  defendant  to  the  auditor  general  as  above  stated,  but  different 
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values  have  since  been  shown  by  the  affidavit  of  the  defendant's 
vice-president  with  respect  to  some,  as  follows : 

British  Westinghottse  Electric  &  Mfg. 

Co., Stock,      $10^000.00 

Nemst  Lamp  Company, Bonds,     288^00.00 

Mexican  Car  &  Foundry  Company,  . .  .Bonds,       10,000.00 

Allegheny  County  Light  Company, Bonds, 

Lackawanna  &  Wyoming  Val.  R.  T.  Ca,  Bonds, 

4/xx>.oo 
Societe  Anonyme  Westinghouse,  Paris,  Stock,      250,000.00 
Westinghouse  Company,  Ltd,  Russia, . .  Stock,        70,000.00 
Westinghouse  Auto.  Air  &  Steam  Coup- 
ler Co., Stock,         5,ooo.oa 

These  latter  values  we  have  adopted  for  the  purposes  of  this 
case. 

4.  The  defendant's  investment  of  the  value  of  $1,065,500  in 
the  Canadian  Westinghouse  Company,  Limited,  of  Canada,  was 
made  under  the  following  circumstances:  The  defendant  for 
many  years  sold  in  the  Dominion  of  Canada  brakes  manufactured 
at  its  factory  in  Pittsburgh,  but  owing  to  the  tariff  policy  adopted 
by  the  Canadian  government  it  became  necessary  to  transfer  the 
manufacture  of  a  part  of  the  brake  equipment  to  Canada  in  order 
to  avoid  the  loss  of  the  business.  It,  therefore,  established  a  plant 
at  Hamilton,  Ontario,  and  in  compliance  with  the  laws  of  Canada 
formed  an  organization  known  as  the  Canadian  Westinghouse 
CompsLoy,  Limited.  It  owns  the  entire  capital  stock  of  that  com- 
pany. By  this  expedient  it  has  been  possible  to  maintain  its  busi- 
ness b  Canada  and  secure  the  sale  and  use  of  a  very  considerable 
quantity  of  the  brake  apparatus  manufactured  in  Pennsylvania 
that  would  otherwise  have  been  manufactured  elsewhere. 

5.  The  Westinghouse  Machine  Company,  in  which  the  defend- 
ant holds  stock  to  the  value  of  $30,000,  the  Westinghouse  Air- 
Brake  Company,  in  which  the  defendant  holds  stock  to  die  value 
of  $272,550,  the  Westii^ouse  Electric  and  Manufacturing  Com- 
pany, in  which  the  defendant  holds  stock  to  the  value  of  $20,000, 
the  Westinghouse  Traction  Brake  Company,  in  which  the  defend- 
ant holds  stock  to  the  vahie  of  $ioo/xx>,  and  the  Union  Switch  and 
Signal  Company,  in  which  the  defendant  holds  stock  to  the  value 
o^  9^f935»  stre  corporations  doing  business  in  this  State  and  are 
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liable  to  the  capital  stock  tax  or  have  been  relieved  therefrom. 
It  is  not  claimed  that  the  other  companies  whose  stocks  the  de- 
fendant holds  are  liable  to  or  relieved  from  the  capital  stock  tax 
under  the  statute. 

6.  The  shares  of  stock  of  the  International  Construction  Com- 
pany owned  and  hekl  by  the  defendant  were  acquired  by  it  in  order 
to  enable  it  to  secure  from  that  company  the  contract  for  brakes 
and  draft  gear  material  for  use  on  the  railroads  which  it  was 
building. 

The  bonds  of  the  value  of  $25,000  of  the  Mexican  Car  and 
Foundry  Company  owned  and  held  by  the  defendant  company 
were  taken  by  it  for  the  purpose  of  securing  contracts  for  the 
sale  of  its  manufactured  products  in  Mexico. 

8.  The  stock. of  the  National  Brake  and  Electric  Company  of 
the  value  of  $500,000  and  the  bonds  of  that  company  of  the  vahie 
of  $480,000  were  acquired  by  the  defendant  company  under  the 
following  circumstances :  The  National  Brake  and  Electric  Com- 
pany was  a  corporation  organized  under  the  laws  of  Wisconsin 
and  owning  a  plant  in  Milwaukee.  About  the  year  1905  its  prop- 
erty was  sold  at  receiver's  sale  and  purchased  by  or  on  account  of 
the  defendant,  which  caused  a  new  company  to  be  organized  un- 
der the  laws  of  Wisconsin  to  hold  the  property.  The  defendant 
owns  all  the  stock  and  all  the  bonds,  and  the  plant  is  used  for  the 
manufacture  of  &ir-brakes  for  street  cars.  The  $980,000  repre- 
sents the  purchase  by  the  defendant  of  the  manufacturing  plant. 
This  property  is  taxed  and  all  taxes  paid  thereon  in  the  State  of 
Wisconsin  and  the  burden  falls,  directly  or  indirectly,  upon  the 
defendant  company. 

9.  The  defendant  concedes  its  liability  on  so  much  of  its  capital 
stock  represented  by 

Balance  due  company  on  houses  sold  to  em- 
ployees,    $34,449.56 

Dwelling  houses  owned  by  company, 571,948.80 

Other  real  estate  not  covered  by  manufactur- 
ing plant, 103,051.20 

Nemst  Lamp  Company,  Bonds, 288,800.00 

Allegheny  Light  Company  afid  Lackftwanna  & 

Wyoming  Val.  R.  T.  Co.,  Bonds, 4,000.00 

Sundry  items, 3,601.00 
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Discussion. 

1.  It  is  manifest  that  the  defendant  company  is  not  liable  for 
tax  on  that  part  of  its  C24>ital  stock  represented  by  the  shares  of 
stock  held  by  it  in  other  corporations  doing  business  in  Pennsyl- 
vania and  liable  to  the  capital  stock  tax  or  relieved  therefrom. 
These  aggregate  $429485,  which  amount  must  be  deducted  from 
the  total  capital  stock  upon  which  the  tax  has  been  computed  and 
charged  in  the  settlement.  Act  of  June  8,  1891,  P.  L.  229 ;  Com. 
V.  Fall  Brook  Coal  Co.,  156  Pa.  488;  Com.  v.  Lehigh  C.  &  N.  Co., 
162  Pa.  603;  Ccwn.  V.  U.  G.  I.  Co.,  162  Pa.  602. 

2.  We  are  not  prepared  to  adopt  the  contention  of  the  defend- 
ant that  that  part  of  its  capital  stock  represented  by  shares  of 
stock  in  the  several  corporations,  whose  property  is  not  in  the 
State  or  which  are  not  doing  business  here,  is  not  taxable.  It  is 
quite  true  in  Com.  v.  Fall  Brook  Coal  Co.,  156  Pa.  488;  Com.  v. 
Lehigh  C.  &  N.  Co.,  162  Pa.  603,  and  in  Com.  v.  U.  G.  I.  Co.,  162 
Pa.  602,  it  was  said  that  there  was  no  distinction  to  be  made  be- 
tween capital  stock  and  shares  of  capital  stock,  and  that  the  taxa- 
tion of  the  one  was  the  taxation  of  the  other.  That,  however, 
was  only  one  of  the  reasons  on  which  the  decisions  in  those  cases 
rested.  They  were  placed  also  upon  the  provision  of  the  taxing 
statutes  which  expressly  excepted  from  taxation  the  shares  of 
stock  of  corporations  liable  to  the  capital  stock  tax  or  exempted 
therefrom.  Act  of  June  i,  1889;  Act  of  June  8, 1891,  P.  L.  229. 
It  was  clear  from  the  provision  in  the  statutes  that  there  was  no 
intention  to  impose  a  tax  on  both  the  capital  stock  and  the  shares 
of  which  it  was  composed,  but  the  exact  contrary  appeared.  We 
would  be  carrying  the  conclusion  there  reached  far  beyond  what 
we  think  the  court  ever  intended  it  should  be  carried,  if  we  were 
to  hold  the  shares  of  capital  stock  owned  by  a  Pennsylvania  cor- 
poration in  other  corporations  not  doing  business  in  the  State,  and 
whose  capital  stock  is  not  taxable  in  this  State,  to  be  exempt  from 
taxation.  In  speaking  of  the  scheme  under  the  statute  for  the 
taxation  of  stocks,  Williams,  J.,  in  Com.  v.  Fall  Brook  Coal  Co., 
supra,  said:  ''This  scheme  includes  every  share  of  the  stock  in 
corporations  created  by,  or  doing  business  in,  this  State,  wherever 
It  may  be  owned,  by  imposing  the  tax  on  the  corporation.    It  in- 
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eludes  every  share  of  stock  in  corporations  which  the  State  can- 
not reach  (hat  may  be  held  by  any  taxpayer  by  requiring  him  to 
disclose  his  ownership,  and  then  assessing  die  shares  he  holds  di- 
rectly to  him."  Thus  the  shares  of  stock  arc  only  rdicved  from 
taxation  when  the  capital  stock  itself  is  taxed.  The  double  taxa- 
tion referred  to  in  the  Fall  Brook  and  other  cases  was  that  which 
would  have  resulted  from  the  taxation  twice  by  the  same  taxing 
power  of  what  was  regarded  as  the  same  subject.  The  case  pre- 
sented by  this  appeal  is  quite  different.  The  subject  of  the  tax 
here  is  the  capital  stock  of  the  defendant  company.  Its  capital 
stock  is  represented  by  the  shares  of  stock  which  it  holds  in  other 
corporations  outside  of  this  State.  Those  shares  are  taxable  in 
this  State,  but  the  capital  stock  which  they  compose  is  not  in  this 
State  and  not  subject  to  the  taxing  jurisdiction  of  this  State. 
The  statutory  exception,  therefore,  does  not  apply.  We  are  of 
opinion  that  the  capital  stock  which  is  represented  by  shares  of 
stock  in  the  corporations  which  were  not  doing  business  in  this 
State,  and  whose  caiHtal  stock  was  not  liable  to  taxation  here,  is 
taxable.  The  conclusion  reached  in  Com.  v.  American  Water 
Works  and  Guarantee  Co.,  2  Dau.  Co.  Rep.  212,  although  sup- 
porting the  defendant's  contention,  could  just  as  well  have  rested 
on  the  well  recognized  doctrine  declared  in  Com.  v.  Curtis  Pub. 
Co.,  237  Pi.  333. 

3.  The  defendant  contends  that  it  is  the  real  owner  of  the  Wis- 
consin and  Canadian  companies ;  that  having  purchased  the  manu- 
facturing plant  in  Wisconsin  at  a  receiver's  sale  it  became  the 
owner,  and  that  it  was  not  any  the  less  the  owner  because  it  erected 
a  corporation  under  the  name  of  the  National  Brake  and  Electric 
Company  and  holds  the  property  by  means  of  the  stock  in  that 
company.  It  argues  that  having  thus  become  the  owner  of  prop- 
erty located  permanently  out  of  the  State,  such  property  is  not 
subject  to  taxation  here,  and,  if  not,  its  value  must  be  deducted 
from  the  aggregate  caintal  stock  upon  which  the  tax  has  been 
charged  in  this  settlement.  The  same  contention  is  made  with 
respect  to  the  Canadian  Westinghouse  Company,  Limited.  The 
defendant  established  a  plant  at  Hamilton,  Ontario,  and  formed 
an  oiganization  known  as  the  Canadian  Westinghouse  Company, 
Limited,  for  the  purpose  of  maintaining  its  business  in  Canada. 
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It  holds  the  plant  tfaroagh  the  medium  of  the  stock  in  that  com- 
pany. It  thereby  became  none  the  less  the  real  owner  of  the  plant. 
It  owns  the  plant  and  the  evidence  of  its  ownership  is  the  shares 
of  stock  which  it  hcdds  in  that  corporation. 

It  must  be  conceded  that  the  capital  stock  tax  is  a  property  tax 
and  that  the  capital  stock  represented  by  t&ngible  property  perma^ 
nently  located  outside  the  State  cannot  be  taxed  here.  Com.  v. 
American  Dredging  Co.,  122  Pa.  386;  Com.  v.  Penna.  Coal  Co., 
41  heg.  Int.  ia5 ;  Com.  v.  Westinghouse  Mfg.  Co.,  151  Pa.  265. 
If  the  title  to  the  plant  and  property  in  Wisconsin  and  in  Ontario 
were  evidenced  by  a  deed  or  a  bill  of  sale  they  would  not  be  taxa- 
ble in  this  State  and  the  capital  stock  rquresented  by  them  would 
not  be  taxable  here.  Does  the  fact  that  the  title  and  ownership 
of  the  i^operties  thus  evidenced  by  the  c^^ital  stock  in  the  cor- 
porations erected  as  a  means  by  which  to  hold  and  operate  the 
prcqwrties  constitute  the  defendant  any  the  less  the  owner  of 
property  outside  of  the  State?  The  lUce  question  arose  before 
this  court  in  Com.  v.  Lehigh  Valley  Railroad  Company,  3  Dau. 
Co.  Rep.  309.  There  the  Lehigh  Valley  Railroad  Company,  a 
Pennsylvania  corporation,  constructed  and  equipped  a  railroad  in 
New  Jersey  with  its  own  money  and  for  its  own  business  purposes 
in  the  name  of  a  corporation  chartered  under  the  laws  of  that 
state.  It  thus  acquired  all  the  capital  stock  of  the  New  Jersey 
con^[»ny.  Judge  Simonton  held  in  that  case  that  the  Lehigh  VaU 
ley  Railroad  Company's  ownership  of  the  stock  of  the  New  Jersey 
company  was  the  ownership  of  property  in  New  Jersey,  and  that 
it  could  not  be  taxed  in  this  State  with  respect  to  that  portion  of 
its  property.  In  the  course  of  his  c^nnion  he  said:  ''The  natural 
legal  inference  from  these  facts  woukl  undoubtedly  be  that  de- 
fendant was  the  real  owner  of  the  road,  notwithstanding  the  use 
of  the  name  of  the  Easton  and  Amboy  Company  in  constructing 
it,  and  if  this  company  and  defendant  were  contending  for  the 
ownership,  we  should  have  no  difficulty  in  looking  beneath  the 
form  of  the  transaction  to  ttie  substance  and  determining  in  favor 
of  the  lattei?.  If  this,  be  so,  then,  unless  there  be  something  in  the 
nature  of  the  case  now  before  us  which  f orUds  us  to  look  at  the 
substance  and  requires  us  to  judge  from  the  form  alone,  we  must 
come  to  the  same  conclusion.    But  there  is  manifestly  nothing 
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which  thus  restricts  our  view.  The  courts  have  always,  to  con- 
struing and  applying  these  taxing  acts,  looked  at  the  real  nature 
of  the  transaction  and  applied  them  to  tfie  real  substance  and  facts 
of  each  case.  This  has  been  so  often  said  and  illustrated,  that  we 
now  content  ourselves  with  referring  to  Com.  v.  Pittsburgh,  Port 
Wayne  and  Chicago  Railway  Co.,  74  Pa.  83,  and  Com.  v.  Erie  and 
Pittsbui^h  Railroad  Co.,  74  Psl.  94,  and  the  cases  there  cited,  as 
examples  of  the  manner  in  which  it  has  been  done.''  Applying 
what  was  said  in  that  case  to  the  present  one  and  tookii^  through 
the  form  to  the  substance,  we  conchide  that  the  capital  stock  of 
the  defendant  company  represented  by  its  ownership  of  the  plants 
and  properties  in  Wisconsin  and  Canada  is  not  taxable  in  this 
State. 

4.  The  investment  of  the  defendant  company  in  the  stock  of 
the  International  Construction  Company  and  m  the  bonds  of  the 
Mexican  Car  and  Foundry  Company  it  is  contended  is  not  taxable, 
because  both  of  these  investments  were  made  with  a  view  of  aid- 
ing and  enhancing  the  defendant's  manufacturing  business ;  in  the 
one  case  to  secure  contracts  for  brakes  and  draft  gear  material  for 
use  on  a  railroad  whkh  the  C<mstruction  Company  was  construct- 
ing, and  in  the  other  case  for  the  purpose  of  securing  contracts  f 01 
the  sale  of  defendant's  manufactured  products  in  Mexico.  We 
do  not  thmk  these  are  sufficient  reasons  for  hokling  that  the  de- 
fendant's capital  stock  represented  by  those  securities  is  not  taxa- 
ble. The  exemption  allowed  to  manufacturing  corporations  is 
to  so  much  of  their  capital  stock  as  is  actually  and  exclusively 
employed  in  manufacturing  in  this  State.  It  is  sufficient  to  say 
of  these  investments  that  they  do  not  represent  capital  stock  em- 
ployed in  carrying  on  manufacturing  m  this  State. 

Conclusions. 

We  therefore  conclude :  That  the  Commonwealth  is  entitled  to 
recover  as  f  oUows : 

[Here  follows  an  itemized  account  showing  ckaiges  and  deduc-* 
tions  according  to  the  above  optoion  and  deductmg  amount  of  tax 
already  paid.]  Total  $6,856.34  for  which  amount  judgment  is 
directed  to  be  entered  in  favor  of  the  Commonweakh  and  against 
the  defendant  unless  exceptions  be  filed  according  to  law. 
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Commonwealth  v.  West  Penn  Steel  Company. 

Bonus-^Foreign  corporaHonr-^What  is  capital  employed  in  this 
State. 

A  foreign  corporation  doing  business  in  this  State  is  liable  for  payment 
of  bonvs  on  the  value  of  its  property  as  shown  by  the  value  of  buildings, 
machinery,  etc.,  at  its  plant  in  this  State  and  the  value  of  raw  material  on 
band;  but  not  on  the  value  of  "Cash  and  Current  Assets''  and  "Bills  and 
Accounts  Receivable,"  nor  on  the  value  of  finished  products  at  the  plant 
when  such  value  is  included  in  the  value  of  raw  material  on  which  bonus 
has  been  paid. 

Appeal  from  settlement  for  bonus.  C.  P.  Dauphin  Co.  No. 
542,  Commonwealth  Docket,  191 1. 

Wm,  M.  Hargest,  Asst.  Deputy  Atty.  Gen.  for  Commonwealth. 

George  M.  Hosack,  for  defendant 

McCarrell,  J.,  April  12, 191 5. 

The  defendant  is  a  New  Jersey  corporation,  organized  Novem- 
ber 25,  1908,  "for  the  manufacture  of  iron  and  steel  sheets,  bars, 
etc."  It  bc^an  business  in  Pennsylvania  December  17,  1908,  lo- 
cating its  plant  and  office  at  Brackenridge,  Pa.  It  admits  its 
liability  for  bonus  upon  so  mudi  of  its  capital  stock  as  is  actually 
employed  wholly  in  Pennsylvania.  The  only  dispute  is  as  to  the 
amount  of  capital  so  employed.  Trial  by  jury  has  been  duly 
waived,  and  from  the  testimony  submitted  we  find  the  folk>wing : 

STATitMENT  o^  Facts. 

The  affidavit  of  Mr.  Burdick,  the  treasurer,  offered  in  evidence 
by  the  defendant,  shows  the  following  investments,  to  wit, — 

Inventory  representing  property  located  at  Brackenridge, 
Penn'a. 


Raw  material, $104,654.77 

Finished  product, 88,985.27 

Value  of  property,  representing 
actual  book  value  of  the  build- 
ings, machinery,  etc.,  at  its  plant  $761,195.70 


$193,640.04 
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Accounts  and  biHs  receivable  due 
the  company  from  customers 
for  goods  which  it  manufactur- 
ed and  sold  to  them $263,817-21 

Cash  and  current  assets  repre* 
senting  cash  and  cash  items  . . .        9i835-4^ 

$i,o34,848.39 

$1,228,48843 
The  settlement  for  bonus  made  September  25,  191 1,  is  upon 
$1,227,448.    According  to  this  settlement  the  caintal  previously 
employed  in  Pennsylvania  was  only  $1,000. 

Discussion. 
There  can  be  no  question  but  that  the  value  of  the  property  as 
shown  by  the  value  of  the  buildings,  machinery,  etc.,  at  its  plant 
is  $761,195.70.  The  testimony  also  shows  that  the  value  of  raw 
material  at  the  plant  was  $104,654.77.  Upon  these  two  items  we 
are  of  opinion  that  the  bonus  is  properly  payable.  The  finished 
product  at  the  plant  is  doubtless  the  result  of  the  working  up  of  a 
portion  of  the  raw  material  above  referred  to.  The  item  of  ac- 
counts and  bills  receivable  amounting  to  $263,817.21  is  included 
in  the  amount  of  the  bonus  settlement,  and  in  accordance  with  the 
decision  of  the  Supreme  Court  in  Comm.  v.  G.  W.  Ellis  Co.,  237 
Pa.  328,  rendered  since  settlement,  this  amount  cannot  properly 
be  made  the  subject  of  bonus.  The  item  of  cash  and  current  as- 
sets, representing  cash  and  cash  items,  $9,835.48,  does  not  appear 
from  any  testimony  submitted  to  be  property  employed  wholly  in 
Pennsylvania.  How  much  is  in  cash  is  not  stat^,  and  what  the 
nature  of  the  current  assets  and  cash  items  may  be  does  not  ap- 
pear. If  they  are  accounts  due  the  company  from  customers, 
they  are  not  to  be  considered  in  the  settlement  of  the  bonus.  We 
are  of  opinion  that  the  company  is  liable  for  bonus  upon  the  fol- 
lowing, to  wit : — 

Value  of  plant  at  Brackenridge, $761,195.70 

Raw  material  at  plant, 104,654.77 

Deduct  amount  mduded  in  original  bonus  set- 
tlement,      1,000.00 

Increase  subject  to  bonus, $864,850.47 
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The  bonus  of  one-third  of   i.%  upon  this 

amount  is, ' 2,882.83 

Interest  from  Nov.  7^,  1911, 58377 

$3466.60 
Attorney  General's  commission  5%    173-33 

Amount  now  due  the  Commonweakh, $3>^-93 

C0N(XUSI0N. 

We  therefore  direct  that  judgment  be  now  entered  in  favor  of 
the  Commonwealth  and  against  the  defendant  for  the  sum  of  $3,- 
639.93,  unless  exceptions  be  filed  within  the  time  limited  by  law. 


COMMONWIULTH  V.  PSNN  MuTUAL  Lm  InS.  Co. 

Mutual  life  insurance  compoMies^-Tax  an  grass  premiums— De- 
duction af  annual  dividends— Act  of  June  i,  1S89,  F.  L.  420, 
Sec.  24. 

A  nnitnal  life  insarmiice  company  is  not  liable  for  the  tax  of  eight  mills 
on  gross  premiums  on  the  full  amount  of  the  maximum  premiums  which  it 
is  entitled  to  collect  from  its  policy  holders.  The  toUl  amount  of  the 
so-called  "dividends,''  consisting  of  the  divisible  surplus  apportioned  an- 
nually among  the  policy  holders,  must  be  deducted.  This  amount  does  not 
consist  of  "premiums  or  assessments  recetved"  within  the  meaning  of  Act 
of  June  I,  1889,  P.  I4.  420,  Sec.  14,  but  is  merely  an  excess  of  prior  ccmtri- 
butions  over  and  above  all  expenses.  It  is  neither  demanded  nor  received 
by  the  company. 

Appeal  from  settfemeat  of  tax  om  gross  premiums.  C.  P. 
Dauphin  County.  Nos.  31,  32,  33  and  144,  Commonwealth 
I>>cket,  1913. 

Wm.  M.  Hargest,  Asst.  Deputy  Atty.  Gen.  for  Commonwealth. 

Snadgrass  &  Smikh  and  George  Pepper,  for  defendant. 

McCabull,  J.,  April  aa,  1915. 

The  defendant  is  a  mutual  life  insunutce  company  incorporated 
by  the  State  of  Pennsylvania.  It  has  no  capital  stock  and  con- 
ducts its  business  upon  the  mutual  plan.    The  accounting  oflBcers 
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of  the  State  have  made  four  settlements  against  the  defendant 
company  for  tax  on  gross  premiums,  from  each  of  whkh  settle- 
ments the  company  has  appealed.  Trial  by  jury  has  been  duly 
waived.    From  the  evidence  submitted  we  find  the  following: 

Statement  ot  Facts. 

The  defendant  company  conducts  its  business  upon  what  is 
known  as  the  "level  premium  plan."  "Under  this  plan  the  maxi- 
mum annual  contribution  which  any  member  can  be  called  upon 
to  pay  IS  uniform  throughout  the  life  of  the  policy.  The  member 
pays  during  his  early  years  a  sum  in  excess  of  the  current  cost  of 
his  insurance.  This  excess  is  applied  to  the  creation  of  a  reserve 
or  individual  insurance  fund,  which  serves  to  maintain  the  insur- 
ance in  the  later  years,  when  the  stipulated  level  premium  would 
be  insufficient  to  meet  the  current  cost  of  insurance  on  the  natural 
premium  plan.  At  the  end  of  each  year  the  excess  of  income 
over  disbursements  is  ascertained,  and  after  setting  aside  so  much 
of  said  excess  as  is  required  for  the  increase  in  policy  reserves 
and  other  liabilities  the  balance  is  treated  as  a  resource,  enabling 
the  company  thereafter  to  demand  from  the  policy-holders  less 
than  the.  stipulated  premium.  Each  policy-holder's  share  in  this 
so-called  fund  is  then  ascertained  and  before  his  next  premium 
falls  due  he  }s  advised  of  the  amount  thereof,  and  that  the  com- 
pany, if  he  wishes  to  use  it  in  abatement  of  iM*emium,  will  accq>t 
in  full  settlement  of  such  premium  the  difference  between  the 
premium  written  in  his  policy  and  the  amount  standing  to  his  ac- 
count with  the  company  which  has  arisen  out  of  the  previous  pre- 
mium payments.  Unless  used  in  the  abatement  of  premiums  the 
policy-holder  may,  if  he  desires,  withdraw  his  share  of  the  so- 
called  fund  in  cash,  permit  it  to  accumulate ;  or  this  share  is  paid 
to  him  if  he  discontinues  his  policy,  or  is  paid  in  addition  to  the 
amount  insured  if  the  policy  becomes  a  death  claim.  For  the 
first  yeair  of  each  policy  the  company  invariably  collects  the  maxi- 
mum premium  stipulated  in  the  policy,  and  such  premiums  form 
part  of  the  company's  taxable  income  for  their  respective  years. 
This  method  of  calculating  premiums  and  ascertaining  and  dispos- 
ing of  the  excess  at  the  end  of  each  year  is  practiced  not  only  by 
the  defendant  company  but  other  mutual  life  insurance  companies 
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generally."    One  of  the  by-laws  of  the  defendant  company  thus 
provides : 

''This  policy  shall  participate  in  surplus  and  the  company 
will  annually  determme  and  account  for  the  portion  of  the 
divisible  surplus  accruing  thereto.  The  owner  of  this  policy 
shall  have  the  right  m  any  year  to  have  the  current  dividend 
arising  from  such  participation  a{^ied  to  reduce  the  premi- 
um, to  increase  the  amount  insured,  or  to  accumulate  to  its 
credit  at  3  per  cent,  compound  interest  per  annum,  which  ac- 
cumulation will  be  payable  at  the  maturity  of  the  policy,  or 
may  be  withdrawn  at  any  premium  anniversary.  If  no  other 
option  is  selected  dividoids  may  be  withdrawn  in  cash." 

If  the  policy-holder  desires  to  have  his  share  of  the  excess  over 
and  above  the  expenses  for  the  year  applied  to  the  payment  of  the 
premium  then  maturing,  the  company's  receipt  shows  that  it  has 
been  so  applied  and  designates  the  amount  actually  received  by 
the  defendant  company.  The  accounting  officers  have  made  their 
settlements  upon  the  theory  that  the  defendant  company  has  ac- 
tually received  the  maximum  premiums  mentioned  in  the  several 
policies  and  has  declined  to  d<^ct  the  amounts  awarded  the  sev- 
eral p<dicy-faoIders  as  their  respective  shares  of  the  excess  of  the 
maximum  premiums  over  and  above  the  actual  and  necessary  ex- 
penses of  the  company. 

The  appeal  entered  to  No.  31  C.  D.  1913  is  for  set- 
tlement of  tax  upon  premiums  for  the  six  months 
ending  December  31, 1911.  The  accounting  officers 
chaiige  the  defendant  company  with  the  receipt  of 
the  maximum  premiums  amounting  to $1,790,426.84 

As  matter  of  fact  the  company  gave  credit  for  the 
excess  over  and  above  actual  and  necessary  expenses      106,554.31 

And  the  company  actually  received  only $1,683,872.53 

The  appeal  entered  to  No.  32  C.  D.  1913  is  for 
settlement  of  tax  upon  premiums  for  the  six  months 
eHdmg  June  30,  1912.  The  accounting  officers 
charge  the  defendant  company  with  the  receipt  of 

the  maximum  premiums  amounting  to $11964,324.55 

As  matter  of  fact  the  company  gave  credit  for  the 
excess  over  and  above  the  actual  and  necessary  ex- 
penses       212,115.67 
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And  the  company  actually  received  only $1,752,208^ 

The  appeal  entered  to  No.  33  C.  D.  1913  is  for  set- 
tlement of  tax  upon  premiums  for  the  six  months 
ending  December  31,  1912.  The  accounting  officers 
charge  the  defendant  company  with  the  receipt  of 

the  maximum  premiums  amounting  to $i»883,87o.7S 

As  matter  of  fact  the  company  gave  credit  for  the 
excess  over  and  above  actual  and  necessary  expenses      170455.1 1 

And  the  company  actually  received  only $1,713415.64 

The  appeal  entered  to  No.  144  C.  D.  1913  is  for 
settlement  of  tax  upon  premiums  for  the  six  months 
ending  June  30,  1913.  The  accounting  officers 
charge  the  defendant  company  with  the  receipt  of 

the  maximum  premiums  amounting  to $2>073>455-56 

As  matter  of  fact  the  company  gave  credit  for  the 
excess  over  and  above  actual  and  necessary  expenses      205,990.60 

And  the  company  actually  received  only $1,867464.96 

The  Act  of  June  i,  1889,  [P.  U  420,  Sec.  24],  provides  that  re- 
ports shall  be  made  in  writing  by  insurance  companies  "To  the 
auditor  general  semi-annually  upon  the  first  days  of  July  and 
January  in  each  year,  setting  forth  the  entire  amount  of  premiums 
and  assessments  received  by  such  company  or  association  during 
the  preceding  six  months,  whether  the  said  premiums  or  assess- 
ments were  received  in  money  or  in  the  form  of  notes,  credits  or 
any  other  substitute  for  money,  and  every  such  company  or  asso- 
ciation shall  pay  into  the  State  Treasury,  semi-annually,  on  the  last 
day  of  January,  and  July,  in  addition  to  any  other  tax  to  which  it 
may  be  liable  under  the  ist  and  21st  sectscms  of  this  act,  a  tax  of  8 
mills  upon  the  dollar  upon  the  gross  amount  of  said  premiums  and 
assessments  received  from  business  transacted  within  this  G)m- 
monwealth." 

The  question  raised  by  these  appeals  is  whether  or  not  the 
money  deducted  by  the  defendant  company  from  the  maximum 
premiums  mentioned  in  its  policies  because  of  the  sums  credited 
to  the  several  policy-holders  by  reason  of  the  excess  of  their  pre- 
vious contributions  over  and  above  all  expenses  is  to  be  deducted 
from  the  maximum  premiums.  The  c<Mnpany  has  paid  the  8 
mill  tax  upon  the  amounts  actually  received  by  it,  as  per  the  above 
stateme.its,  and  if  the  Commonwealth  is  not  entitled  to  a  tax  upon 
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the  deductions  made  as  aixyve,  there  is  now  nothing  due  from  the 
defendant  company. 

Discussion. 

The  statute  imposes  the  tax  upon  premiums  and  assessments 
received  by  insurance  companies,  ^'either  in  money  or  in  the  form 
of  notes»  credits,  or  any  other  substitute  for  money/'  The  amount 
which  the  defendant  company  claims  shall  be  deducted  from  the 
maximum  premiums  is  not  money  received  by  the  company  nor  is 
it  notes  or  credits.  It  is  not  alleged  that  the  company  received 
notes  for  the  whok  or  any  part  of  diis  amount,  nor  that  any  credit 
was  given  the  company  for  the  whole  or  any  part  of  this  sum. 
Indeed  no  credit  could  possibly  have  been  given  to  the  company 
for  it  is  not  pretended  that  there  was  any  obligation  of  the  com- 
pany upon  which  credit  could  have  been  given  by  policy4iolders 
for  the  premiums  payable  by  them  respectively.  The  company 
simply  had  in  its  possession  money  due  to  its  policy-holders,  which 
money  the  policy-holders  requested  should  be  credited  upon  the 
premiums  payable  by  them  respectively,  and  it  was  accordingly 
done.  The  policy-headers  alone  received  credits.  It  is  only 
credits  received  by  the  company  which  are  taxable  under  the 
statute,  and  the  company  received  no  credits  in  any  of  these  trans- 
actions with  its  policy-holders.  The  maximum  premiums  named 
in  the  several  policies  were  neither  demanded  nor  received  by  the 
company.  Under  the  terms  of  the  contract  the  policy-holders  had 
the  rigbt  to  demand  that  their  respective  shaies  of  their  previous 
contributions  over  and  above  the  actual  and  necessary  expenses  of 
the  company  should  be  credited  upon  the  maximum  premiums  at 
each  premium  paying  period,  and  that  upon  payment  of  the  bal- 
ance the  policies  should  respectively  be  continued  in  force  until 
the  next  premium  paying  period  arrived. 

The  principle  here  involved  was  considered  and  decided  by 
President  Juci^  Simonton  of  this  court  in  Commonwealth  v.  Penn 
Mutual  Insurance  Company,  ist  Dauphin  Co.  Repr.  233.  The 
question  there  raised  was  whether  these  abatements  upon  premi- 
ums was  to  be  r^farded  as  eamii^  or  income  of  the  company 
taxable  under  the  Act  of  1868,  and  it  was  held  that  they  were 
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neither  earnings  or  income.    In  so  condudtt^  Judge  Simonton 
uses  the  following  language : 

"We  think  the  so-called  'dividends  to  policy  holders'  are 
not  net  earnings  or  income  and  do  not  represent  such  earn- 
ings, and  that  defendant  is  not  liable  to  tax  in  respect  to  them. 
******  It  is  strenuously  contended  by  the  able  special 
counsel  for  the  Commonwealth  that  because  these  abate- 
ments are  entered  on  the  books  of  the  company  as  dividends 
to  policy  holders  or  surplus  to  policy-holders  they  therefore 
represent  net  earnings  or  income,  and  furnish  a  measure  of 
the  liability  of  the  company  to  taxation.  Whatever  these 
statements  may  be  called,  they  are  in  reality  what  we  have 
stated  in  the  findings  of  facts.  The  amounts  they  represent 
are  mere  n^;ative  quantities,  abstract  statements  not  of  what 
is,  or  is  to  be  received  or  to  come  in,  but  what  is  not  to  be  re- 
ceived. The  calculations  are  made  for  the  express  purpose 
of  determining  how  much  of  the  amount  which  the  company 
might  receive  shall  not  be  received,  and  one  of  the  items 
which  make  up  the  apparent  amount  upon  the  basis  of  which 
this  calculation  is  made,  is  the  sum  which  was  abated  and 
not  received  during  the  preceding  year.  In  short,  the 
whole  proceeding  is  merely  a  method  by  which  the  books  of 
the  company  are  made  to  show  what  would  be  the  actual 
gross  debtor  and  creditor  acooonts  of  the  company  if  the 
whole  amount  of  the  premiums  was  collected  and  a  part  was 
afterwards  returned  to  the  policy-hoklers,  while  in  fact  it  is 
neither  collected  nor  returned.  The  reason  for  fixing  the 
premium  stipulated  for  at  a  higher  rate  than  sufficient  under 
ordinary  circumstances  to  cover  the  risk  is,  of  course,  that 
the  company  may  be  strong  enough  to  stand  in  case  of  ex- 
traordinary mortedity  among  its  members." 

This  decision  of  Judge  Simonton  was  cited  at  length  and  ap- 
proved by  the  Court  of  Appends  of  Kentucky  in  Mutual  Benefit 
Life  Insurance  Company  v.  Kentucky,  33  Ky.  L.  R.  338  (107  S. 
W.  Repr.  802),  in  which  the  State  of  Kentucky  by  statute  imposed 
"A  two  per  cent,  tax  on  all  renewal  premiums  received  in  cash  or 
otherwise"  and  it  was  held  that  abatements  upon  premiums  were 
not  taxable ;  the  conclusion  being  thus  stated : 

"The  difficulty  which  surrounds  the  appellant  in  this  case 
grows  out  of  its  method  of  bookkeeping  and  its  use  of  terms 
out  of  their  ordinary  signification.  What  really  happened  in 
every  case  was  that  the  stipulated  premium  was  much  larger 
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than  the  company  actually  needed  to  carry  the  risk  under 
ordinary  conditions ;  but  if  extraordinary  conditions  should 
arise,  the  whole  might  be  needed.  Thus,  if  an  epidemic 
swept  over  the  country  the  losses  among  the  policy-holders 
would  perhaps  be  abnormal,  and  then  the  company  would 
need  the  full  amount  of  the  contract  premium.  Now,  in 
order  to  prepare  in  advance  against  such  untoward  contin- 
eencies  of  the  future  the  companv  collected  the  first  year  the 
tun  amount  of  the  premium  and  set  aside  so  much  of  it  as 
was  over-payment,  as  a  guaranty  against  misfortune;  and 
then  said  to  its  policy-holders :  'You  need  not  pay  hereafter 
the  full  amount  of  the  stipulated  premium,  but  may  omit  the 
overplus  because  we  have  already  collected  from  you  more 
than  you  should  have  paid  under  ordinary  circumstances, 
and  we  are  holding  that  as  protection  against  extraordinary 
losses.'  ♦♦♦*♦♦♦  The  company,  on  its  books,  calls  thi»  a 
dividend,  and  pretends  to  credit  the  annual  premium  with  it. 
Now,  the  truth  is  that  this  overpayment  is  not  a  dividend  in 
anv  sense  of  the  term;  nor  is  the  failure  of  the  company  to 
collect  die  full  amount  of  the  premium  in  after  years  a  credit 
in  any  sense  of  the  term.  A  sum  of  money  applied  as  a 
credit  can  never  be  used  for  the  same  purpose  again." 

We  are  satisfied  that  the  deducticws  made  from  the  maximum 
premiums  as  hereinbefore  stated  were  never  received  by  the  de- 
fendant company  either  in  money,  notes,  credits  or  otherwise,  and 
that  with  respect  to  these  sums  the  defendant  company  is  not  lia- 
ble to  the  eight-mill  tax.  It  has  paid  this  tax  upon  all  the  jM-emi- 
ums  which  it  actually  received  in  money  or  otherwise,  and  we 
therefore  have  reached  the  fdtowing: 

Conclusions. 

1.  The  defendant  company  is  not  now  indebted  to  the  Common- 
wealth for  tax  upon  gross  premiums. 

2.  It  is  therefore  now  ordered  that  judgment  be  entered  in  each 
of  the  cases  referred  to  in  the  foregoing  caption  in  favor  of  the 
defendant  and  against  the  Commcmwealth  unless  exceptions  be 
filed  within  the  time  limited  by  law. 
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In  n  Stat£  Haymakkss'  AssociAtioN  of  PSNN8YI«VANIA. 
Charters-^Name—Simihrity. 

The  applicants  formerly  composed  the  "State  Haymakers'  Assn.  of 
Penna.."  a  subordinate  body  created  by  the  ^'National  Haymakers'  Assn. 
of  the  U.  S/'  They  have  now  seceded  therefrom  and  present  an  applica* 
tion  for  a  charter  under  the  title  ''State  Haymakers'  Assn.  of  Penna.** 

Held:  I.  The  application  should  be  refused.  If  the  National  Associa- 
tion should  form  a  subordinate  body  under  the  name  heretofore  empli^ed, 
as  they  may  do,  the  use  of  the  names  would  lead  to  confusion. 

2.  Whether  the  act  of  the  National  Association  in  forming  a  branch  as- 
sociation is  ultra  tins  is  not  the  subject  of  inquiry  upon  an  application  for 
a  charter. 

Application  for  charter.  C.  P.  No.  5,  PhUa.  Co.  June  Term, 
1914,  No.  91a 

Goldsmith  &  Sessler,  for  petitbners. 

C,  W.  McConnelt,  for  exceptants. 

Per  Curiam  ;  Feb.  10^  1915. 

A  petition  was  presented  for  a  charter  of  a  corporation  under 
the  title  of  the  ''State  H^rmakers'  Association  of  Pennsyhrania.'' 
The  application  was  referred  to  a  master,  who  recommended  ap* 
proval  of  the  charter.  Objections  were  presented  on  behalf  of 
the  ''National  Haymakers'  Association  of  the  United  States." 
Testimony  was  taken  by  the  master  which  established  the  fact  that 
the  "National  Haymakers'  Association  of  the  United  States"  was 
incorporated  Jan.  4,  1890,  by  Court  of  Common  Pleas  No.  4  of 
Philadelphia  County,  and  that  there  is  in  existence  a  body  known 
as  the  ''State  HaymsJcers'  Association  of  Pennsylvania/'  instituted 
March  18, 1893,  which  derives  authority  from,  and  is  subordinate 
to,  the  "National  Haymakers'  Association  of  the  United  States." 

At  the  time  applicatioa  for  charter  in  the  present  case  was  filed, 
the  "State  Haymakers'  Association  of  Pennsylvania,"  by  reason 
of  being  delinquent  in  reports  and  per  capita  tax,  was  in  bad  stand* 
ing  with  the  National  Association  and  threatened  with  suspension. 

A  meeting  was  held  by  some  of  the  members  of  the  State  Asso- 
ciation, and  resolutions  were  passed  declaring  the  association  an 
independent  body,  not  under  the  control  of  the  National  Associa- 
tion, and  authorizing  the  officers  of  the  State  Association  to  make 
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applicatkm  for  a  charter.  Pursuant  to  that  resolution  the  present 
aM>Iicatioa  was  presented. 

The  Blaster  reported  that  the  National  Assodatioa  is  without 
authority  under  the  terms  of  its  charter  to  create  subordinate  or- 
ganizations; that  the  name  given  the  State  Association  by  the 
National  Association,  having  been  used  by  the  SUte  Association 
with  the  ai^oval  and  consent  of  the  National  Association  since 
1893,  the  petitioners  are  entitled  to  adopt  it  as  a  corporate  title; 
that  the  wcH-d  ''Haymaker"'  is  one  of  common  use  and  applicatim, 
to  which  there  is  no  exclusive  rigfatt  and  that  the  title  of  ''State 
Haymakers'  Association  of  Pennsylvania"  can  scarcely  lead  to 
any  confusicm,  conflict  or  injury  to  any  property  rights  of  any  as* 
sociation  known  as  "National  Haymakers'  Association  of  the 
United  States." 

To  attack  in  this  proceeding  the  action  of  the  National  Society 
in  forming  the  State  Association  as  uttra  vires,  is  equivalent  to 
questioning  the  validity  of  the  charter :  Preeland  v.  Pennsylvania 
Central  Ins.  Co.,  94  Pa.  504.  The  violation  of  a  cliarter  of  in- 
corporation cannot  be  inquired  into  collaterally  (Association  v. 
Fenner,  13  Phila.  107) ;  nor  can  the  validity  of  tiie  charter  or  the 
alibied  legality  of  the  business  transaction  be  determined  in  this 
appKcation  for  a  charter :  Hassinger  v.  Ammon  et  al.,  160  P^  245. 

It  appears  from  the  evidence  that  petitbners  and  their  asso^ 
dates  were  members  of  this  subordinate  branch  of  the  "National 
Haymakers'  Association  of  the  United  States ;"  that  they  seceded, 
and  are  now  about  to  organize  a  separate  and  distinct  corporate 
body  nrtder  the  name  and  title  of  "State  Haymakers'  Association 
of  Pennsylvania,"  which  is  the  title  conferred  by  the  "National 
Haymakers'  Association  of  the  United  States"  on  the  subordinate 
branch  of  the  association  in  the  State  of  Pennsylvania. 

If  the  National  Association  continues  the  branch  association  in 
the  State  of  Pemisylvania  under  the  title  heretofore  emptoyed, 
and  there  is  no  evidence  of  an  intention  to  abandon  it,  the  incor- 
poration of  petitioners  under  the  same  title  will  inevitably  lead  to 
confusion. 

It  was  held  in  American  Clay  Manufacturing  Co.  v.  American 
Clay  Manufacturing  Co.,  198  Pa.  189^  "that  there  at«  two  classes 
of  cases  involving  judicial  interference  with  the  use  of  names, 
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first,  where  the  intent  is  to  get  an  unfair  and  fraudulent  share  of 
another's  business ;  and,  second,  where  the  effect  of  defendant's 
action,  irreq>ective  of  his  intent,  is  to  produce  confusion  in  the 
public  mind  and  consequent  loss  to  the  complainant/' 

There  were  cases  cited  at  the  argument  of  this  application  of 
charters  granted  of  the  second  class,  but  as  appears  from  the  opin- 
ion of  the  Attorney-General  in  West  End  Companies,  12  Dist.  R. 
373,  "the  practice  of  tfie  State  Department  has  been  to  guard 
against  such  similarity  only  as  would  be  confusing  to  the  State  in 
the  imposition  and  collection  of  taxes,  or  would  produce  uncer- 
tainty in  the  judicial  process  of  courts  in  which  such  corporations 
might  sue  or  be  sued." 

The  petition  for  approval  of  the  charter  under  the  name  of 
"State  Haymakers'  Association  of  Pennsylvania"  is  refused. 


Havilak  v.  Am.  Union  Ftwt  Ins.  Co. 

Insurance  company — Dissolution — Liquidation  of  cUnms^nsur- 
once  commissioners — Jurisdiction, . 

Under  Act  of  June  i,  1911,  P.  L.  599^  the  insolvency  of  an  insurance 
company  having  been  ascertained  and  the  corporation  dissolved,  all  its  prop- 
erty assets,  etc.,  become  vested  in  the  insurance  commissioner,  whose  duty 
then  is  to  liquidate  the  claims  of  all  creditors,  either  in  full  or  proportion- 
ately, as  may  be.  No  other  court  of  the  Commonwealth  will  after  that  take 
cognizance  of  or  adjudicate  suits  pending  against  the  company. 

Rule  to  abate  action  for  want  of  jurisdiction.  C.  P.  Luzerne 
County.    No.  904,  October  term,  1912. 

P.  /.  Schmidt,  for  plaintiff. 

/.  McGahren,  for  defendants 

WooDWABD,  J.,  November  19,  1914. — ^A  praecipe  for  summons 
in  assumpsit  in  this  case  was  filed  on  August  9,  1912,  and  sum- 
mons exit  on  the  same  day,  returnable  to  September  9, 1912.  On 
the  same  day  plaintiff  filed  a  statement.  Defendant  jdeaded  and 
filed  an  affidavit  of  defense,  and  the  case  being  at  issue  was  placed 
upon  the  trial  list  for  the  wedc  commencing  October  19,  1914. 

After  the  inception  of  the  suit  and  before  trial  by  proceedings 
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in  the  Court  of  Conunoo  Pleas  of  Dauphin  County,  on  March  26, 
1913,  the  defendant  company  was  adjudged  to  be  insolvent  and 
was  thereupon  dissolved  and  its  corporate  existence  ended. 
Charles  Johnson,  Insurance  Conunissioner  of  Pennsylvania,  under 
the  power  and  authority  conferred  upon  him  by  the  Act  of  June 
1, 191 1,  appointed  Thomas  P.  Donaldson  of  Philadelphia  a  special 
deputy  insurance  commissioner  to  take  charge  of  the  property  of 
the  defendant  company  and  liquidate  its  affairs ;  and  on  October 
10,  1914,  this  rule  was  granted  to  show  cause  why  the  action 
should  not  be  abated  for  want  of  jurisdiction,  returnable  October 
19,  1914.  These  facts  appear  by  the  petition  for  the  rule  and  are 
not  denied  by  counter-affidavit  or  otherwise. 

Under  the  Act  of  June  i,  191 1,  P.  L.  S99,  the  insolvency  of  the 
defendant  company  having  been  ascertained  according  to  law  and 
the  corporation  cBssolved,  all  its  property  assets,  etc.,  became 
vested  in  the  insurance  commissioner,  whose  duty  it  was  under 
the  act  to  liquidate  the  claims  of  all  creditors  either  in  full  or  pro- 
portionately according  to  the  amount  of  assets  which  might  come 
into  his  hands.  No  other  court  of  the  Commonwealth  would 
after  that  take  cognizance  of,  or  adjudicate,  pending  suits  against 
the  OMnpany. 

''The  Act  of  June  i,  191 1,  P.  L.  599,  being  a  comprehensive 
system  for  the  winding  up  of  insolvent  insurance  companies,  was 
intended  to  provide  the  only  niethod  therefor,  and  since  its  enact- 
ment there  is  no  jurisdiction  in  any  court  to  appoint  a  receiver  or 
order  the  dissolution  of  an  insurance  company  except  under  the 
provisions  of  the  act."  Opinion  of  the  attorney  general,  22  D« 
R.  169. 

''In  all  cases  in  the  court  where  the  authority  to  proceed  is  con- 
ferred by  statute  and  where  the  manner  of  obtaining  jurisdiction 
is  prescribed  by  statute,  the  mode  of  proceeding  therein  prescribed 
is  mandatory  and  must  be  strictly  complied  with."  Norwegian 
Street,  81  P^.  349;  Harris  v.  Mercur,  202  Pa.  313. 

Now,  November  19,  1914,  the  rule  is  made  absolute. 
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LoGOMOBiu  Company  of  Amekica  v.  Mamme. 

Foreign  corporations — Registration — Acts  of  June  8,  ipii,  P.  L. 
710,  April  22,  1874,  P'  ^-  J08— Constitution  of  Penna.  Art. 
Ill,  Sec.  3,  Art.  XVI,  Sec.  5—Snfficiency  of  statement. 

I.  The  Act  of  Juae  S,  191  x,  P.  L.  710^  provkliag  for  rcfutration  of  for^ 
eign  corporations,  repeals  and  replaces  the  Act  of  April  22,  1874,  P.  L. 
108.  It  meets  the  requirements  of  Art.  XVI,  Sec.  5,  of  the  Constitution, 
the  purpose  of  which  was  to  bring  foreign  corporations  within  reach  of 
legal  process. 

a.  The  Act  ol  1911  deals  with  one  general  subject,  vie  foreign  corpora- 
tion^ and  does  not  violate  Art  III,  Sec  3  ol  the  Conetitntion. 

3.  The  Act  of  191 1  was  not  intended  to  provide  an  exclusive  means  for 
service  of  process  upon  a  foreign  corporation.  Service  may  still  be  had 
upon  the  agent  of  the  corporation  at  its  place  of  business. 

4.  A  foreign  cerporaltoa  having  rcgistared  nnder  the  Act  of  191 1  a  prin- 
cipal place  of  bnakiesa  in  this  State  may  maintain  a  suit  to  recover  for 
material  famished  from  another  office  althoui^  such  office  is  not  regis- 
tered. 

5.  A  foreign  corporation  plaintiff  need  not  show  in  its  statement  of  claim 
compliance  with  Act  of  June  I,  Mg,  P.  L.  420  requiring  registry  in  the 
offices  of  the  auditor  general,  nor  with  the  Act  of  May  8,  1901,  P.  L.  150 
providing  for  the  pajment  of  boona. 

Demurrer  to  statement.  C.  P.  All^heny  Co.  No.  700,  April 
Term,  1915.    Docket  DL  ^ 

Bvans  Nobte  &  Bvans,  for  pbintiff • 
George  M.  Hosack,  for  defendant. 
Carpektm^J.    March  23, 1915: 

This  cause  comes  into  the  Common  Pleas  by  appeal  from  the 
County  Court  The  action  was  brought  to  recover  a  balance  al^ 
k^ged  to  be  due  for  goods  and  merchandise  sold  and  for  work  and 
labor  done  by  plaintiff  for  defendant  It  appears  by  the  opimon 
of  Judge  Kennedy  that  defendant  admitted  a  balance  due  plaintiff 
and  paid  same  after  suit  brought 

After  appealing,  plaintiff  filed  in  this  court,  a  statement  of 
claim  in  which  certain  facts  not  in  the  (M-iginal  statement  ai^  set 
out  atnd  which  raise  the  question  here  argued. 

In  the  first  statement  plaintiff  did  not  specify  where  it  was  in- 
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corporated,  bat  in  the  second  it  says  that  it  is  "a  corporation  or- 
ganized under  the  laws  of  the  State  of  West  Virginia/'  and  that  it 
''did  on  the  ;i6th  day  of  July,  191 1^  register  its  said  company  in  the 
office  of  the  Secretary  of  the  Commonwealth  of  Pennsylvania  in 
compliance  with  the  Act  of  the  General  Assembly  of  Pennsyl- 
vania *  *  ♦  *  approved  the  8th  day  of  June,  1911,  P.  U  710/' 
Plaintiff  attaches  to  and  makes  part  of  its  statement,  a  copy  of  the 
certificate  of  registration.  The  certificate  states  the  name  of  the 
corporation,  the  fact  that  it  is  chartered  under  the  laws  of  West 
Virginia,  that  its  principal  office  is  at  Bridgeport,  Connecticut,  and 
its  principal  office  in  Pennsylvania  is  in  Philadelphia,  and  gives 
its  location.  It  states  its  purpose  to  be  the  manufacture,  sale  and 
maintenance  of  automobiles  and  automobile  trucks.  The  fourth 
pangraph  of  the  certificate  reads  as  follows: 

''Its  princ^Hd  place  of  business  in  the  Commonwealth  of  Penn- 
sylvania, and  the  post-office  address  within  the  Conuncmwealth,  to 
which  the  Secretary  of  the  Commonwealth  shall  send  by  mail  any 
process  against  it,  served  on  him,  is  at  No.  245-247  North  Broad 
Street,  Philadelphia,  in  the  County  of  Philadelphia,  in  said  Com- 
monwealth. The  company's  agent  in  said  place,  of  business^  to 
receive  said  process  is  :  S.deB.  Kekn/* 

To  this  statement  of  claim,  defendant  filed  the  following  de- 
murrer: 

And  now,  February  2,  1915,  it  appearing  from  the  statement 
of  claim  filed  in  this  case,  that  the  cause  of  action  of  the  plaintiff 
is  based  upon  labor  done  and  material  furnished  at  its  branch 
store  or  establishment  and  place  of  business  in  the  City  of  Pitts- 
burgh ;  that  it  also  maintains  and  did  maintain  at  the  time  the 
.  cause  of  action  arose,  a  principal  place  of  business  in  the  City  of 
Philadelphia,  it  is  necessary  in  order  for  the  plaintiff  to  maintain 
its  action  (defendant  herein  not  waiving  the  nonrcompliance  by 
the  plaintiff  of  its  failure  to  comply  with  the  laws  of  the  State  of 
Pennsylvania  in  reference  to  the  plaintiff,  a  foreign  corporation 
dcMng  business  therein)  that  the  plaintiff  show  in  its  statement  of 
claim  a  full  compliance  with  the  laws  of  the  State  of  Pennsyl- 
vania as  a  condition  precedent  to  the  maintainance  of  its  cause  of 
action,  and  having  failed  so  to  do,  the  defendant,  by  his  counsel 
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George  M.  Hosack,  demurs  to  the  statement  of  claim  filed  in  the 
above  case  and  assigns  the  following  causes  of  demurrer: 

First.  The  registration  of  the  plaintiff  under  the  provisions  of 
the  Act  of  June  8,  191 1,  P.  L.  710,  entitled  "An  act  to  regulate 
the  ddng  of  business  in  this  Commonwealth  by  foreign  corpora- 
tion, the  registration  thereof  and  service  of  process  thereon  and 
providing  punishment  and  penalties  for  the  violations  of  its  pro- 
visions and  repealing  previous  testation  on  the  subject/'  is  in- 
sufficient to  permit  the  plaintiff  to  maintain  its  cause  of  action  for 
the  reason 

(a)  Said  Act  of  June  8, 191 1,  P.  L.  710,  is  unconstitutional  and 
void,  and 

(b)  It  appearing  that  the  plaintiff  at  the  time  the  cause  of  ac- 
tion herein  arose,  maintained  and  now  maintains  its  principal  place 
of  business  in  the  City  of  Philadelphia,  notwithstandii^  the  r^s- 
tration  under  the  provisions  of  the  Act  of  June  8, 191 1,  P.  L.  710, 
it  is  further  required  to  register  its  additional  place  of  business  in 
the  City  of  Pittsburgh  under  the  provisions  of  the  Act  of  April 
22,  1874,  P.  L.  108,  entitled  "An  act  to  prohibit  foreign  corpora- 
tions from  doing  business  in  Pennsylvania,  without  having  known 
place  of  business  and  authorized  agents"  for  the  reason  that  if 
the  said  Act  of  June  8,  191 1,  P.  L.  710,  be  unconstitutional  and 
void,  it  does  not  repeal  the  Act  of  April  22, 1874,  P.  L.  108,  which 
requires  the  filing  of  proper  registry  in  the  office  of  the  Secretary 
of  the  Commonwealth  for  each  place  of  business. 

Second.  The  statement  of  claim  of  the  plaintiff  does  not  show 
that  prior  to  the  commencement  of  dealings  with  the  defendant 
or  during  the  period  which  the  transactions  took  place  upon  which 
the  plaintiff  bases  its  claim,  that  it  duly  r^stered  in  the  office  of 
the  auditor  general  under  the  provisions  of  the  nineteenth  section 
of  the  Act  of  June  i,  1889,  P.  L.  420,  entitled  *'A  further  supple- 
ment to  an  act  entitled  'An  act  to  provide  revenue  by  taxation,' 
approved  the  seventh  day  of  June,  Anno  Domini  one  thousand 
eight  hundred  and  seventy-nine." 

Thikd.  The  statement  of  claim  of  the  plaintiff  does  not  show 
that  it  complied  with  the  provisions  of  the  Act  of  May  8,  1901,  P. 
L.  150,  entitled  "An  act  providing  for  the  raising  of  revenue  for 
State  purposes,  by  imposing  upon  certain  foreign  corporations. 
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Hmited  paitnershipB  and  joint-stock  associations,  a  bonus  of  one- 
third  of  one  per  centum  upon  the  capital  actually  employed  in 
Pennsylvania,  and  requiring  the  filmg  of  certain  rq>orts  in  the 
office  of  the  auditor  general" 

FousTH.  That  the  said  statement  of  claim  is  in  other  respects 
uncertain,  informal  and  insufficient 

G«ORGE  M.  HosACK,  Attorney  for  Defendant. 

An  additional  cause  for  demurrer  was  filed  at  the  time  of  argu- 
ment, as  follows : 

And  now,  March  i,  191 5,  comes  the  defendant  by  his  counsel, 
Geoige  M.  Hosack,  and  assigns  as  additional  cause  for  demurrer 
to  the  plaintiff's  statement  herein,  the  folbwing: 

The  Act  of  June  8, 191 1,  P.  h,  710,  is  unconstitutional  and  void 
for  the  reason  that  it  is  in  violation  of  Article  III,  Section  3,  of 
the  Constitution  of  Pennsylvania,  which  provides  as  follows : 

"No  bill,  except  general  appropriation  bills,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be  clearly  exjM^sed 
in  the  title." 

The  questions  thus  raised  have  been  fully  argued,  both  orally 
and  in  carefully  prepared  briefs.  Broadly  stated  the  demurrer 
raises  the  question  as  to  the  legal  rig^t  of  plaintiff  to  maintain  an 
action  in  view  of  tl^  fact  that  it  is  a  f ore^  corporation  registered 
in  this  State  pursuant  to  the  Act  of  Assembly  of  June  8,  191 1, 
and  the  further  fact  that  it  designated  its  principal  place  of  trtisi- 
ness  in  Pennsylvania  as  No.  245-247  North  Broad  street,  Phila* 
delphia,  in  the  County  of  Philadelphia,  in  said  Commonwealth, 
and  has  not  registered  its  branch  ofiice  in  Pittsburgh.  The  loca* 
tion  of  the  principal  place  of  business  was  subsequently  changed 
to  2314-2322  Market  street,  Philadelphia,  and  a  certificate  filed 
with  the  Secretary  of  the  Commonwealth.  The  Act  of  June  8, 
'  1911,  requires  a  foreign  corporation,  before  doing  any  business  in 
this  State,  to  appoint  the  Secretary  of  the  Commonwealth  to  be 
its  true  and  lawful  attorney  and  authorized  agent,  upon  whom  all 
lawful  process  in  any  action  or  proceeding  against  it  may  be 
served.  The  plaintiff  filed  the  required  power  of  attorn^,  the 
same  being  paragraph  five  of  its  certificate  of  registration  filed 
July  26, 191 1.  It  is  contended  that  this  registration  is  invalid  and 
insufiicient,  (a)  because  the  Act  of  June  8,  191 1,  is  unconstitu- 
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tional ;  and  (b)  because  flie  place  of  business  in  Pittsburgh  is  not 
rqg^stered.  As  to  the  constitutionality  of  the  act,  k  is  contmded 
that  it  violates  Articfe  XVI,  Section  5,  whicb  reads : 

''No  foreign  corporation  shall  do  business  in  this  State  without 
having  one  or  more  known  places  of  business,  and  an  autiiorized 
agent  or  agents  in  the  same,  upon  whom  process  may  be  served/' 

Inasmuch  as  the  certificate  of  registration  showing  the  location 
of  its  principal  office  in  this  State  was  filed,  and  designates  its 
place  of  business  as  the  address  to  which  the  Secretary  of  the 
Commonwealth  shall  send  by  mail  any  process  against  it,  served 
on  him,  we  think  it  has  met  the  constitutional  requirement  as  to 
r^stration  and  appointment  of  an  agent.  To  say  that  because 
it  r^stered  under  an  invalid  Act  of  Assembly  it  cannot  recover 
a  dd>t,  though  tfte  registration  itself  was  intended  to  be  in  strict 
compliance  with  the  Constitution  and  laws  of  the  State,  and  was 
accepted  by  the  State,  calls  for  an  interpretation  of  the  Constitu- 
tion and  Act  of  Assembly  that  we  are  not  ready  to  adopt.  If 
this  was  an  action  against  the  plaintiff  we  do  not  think  it  would 
be  permitted  to  say  that  it  is  not  registered  in  this  State,  and  we 
can  not  hold  that  it  is  rq^istered  when  made  defendant  and  not 
r^stered  when  it  is  plaintiff.  We  are  aware  that  the  service 
through  the  Secretary  of  the  Commonwealth  is  not  direct  service 
upon  the  designated  agent  at  the  place  of  business,  but  we  are  not 
aware  of  any  law  that  permits  any  person  or  corporation  to  agree 
that  service  upon  a  person  designated  may  be  lawfully  made  and 
win  be  treated  as  service  upon  the  person  or  corporation  authoriz- 
ing it,  and  yet  repudiate  the  service  so  made. 
#  There  are  many  foreign  corporations  engaged  in  business  in 
this  State  that  have  complied  with  the  Act  of  1874  and  other  acts 
prior  to  the  Act  of  1911.  Was  it  the  purpose  of  the  kgislature 
to  close  all  the  [daces  of  business  of  such  corporations  until  they 
complied  with  the  requirements  of  this  last  act?  If  it  applied  to 
them  this  was  its  inevitable  legal  effect,  because  each  must  appomt 
the  Secretary  of  the  Commcmwealth  its  true  and  lawful  attorney 
before  ddi^  any  (!more)  business.  However  this  may  be ;  what- 
ever the  intention  of  the  legislature  or  the  effect  of  the  1^'slation 
as  respects  this  particular  matter,  we  must  take  the  act  as  we  find 
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it  and  detemiine  whether  it  is,  as  claimed  by  defendant's  counseU 
unconstitutional,  or  if  constitutional,  its  effect 

Is  the  act  as  a  whole  unconstittttional,  or  is  it  unoonstittttional 
in  part  and  constitntioaal  in  part?  It  b  contended  that  it  vio- 
lates Article  III,  Section  3,  of  the  Constitution,  in  that  it  refers 
to  more  than  one  subject  We  think  the  view  contended  for  by 
counsel  for  defendant  »  too  narrow.  The  act  relates  to  but  one 
general  subject,  viz : — foreign  corporations.  The  legislature  evi- 
dently r^farded  tfie  act  as  treating  of  but  one  subject  for  the  title 
refers  to  ''legislation  on  the  subject''  Unless  the  act  as  a  whole 
is  unconstitutional  its  effect  was  to  repeal  the  Act  of  1874,  for 
that  act  is  singled  out  and  specifically  rqiealed  by  Section  5.  If 
the  title  to  the  act  apfdies  to  but  one  general  subject,  as  we  think 
St  does,  then  rq^ardkss  of  the  constitutionality  or  unconstitution- 
ality of  the  first  four  sections  of  the  act,  the  fifth  section  is  effec- 
tive to  repeal  the  Act  of  1874.  Other  acts  on  the  subject  are  not 
repealed  unless  they  are  inconsistent  with  or  are  supplied  by  the 
Act  of  1911.  It  will  be  noted  that  the  seccmd  section  is  mandaiory 
as  respects  the  appomimeni  of  the  Secretary  of  the  Common- 
wealth as  attorney  and  agent,  but  is  pffmissw  as  to  service  of 
process  upon  htm.  It  does  not  purport  to  provide  an  exclusive 
method  for  summoning  a  foreign  corporation  into  court.  The 
privilege  accorded  foreign  corporations  to  do  business  in  the  State 
is  of  grace  and  not  of  right,  and  one  of  the  conditions  upon  which 
this  privilqie  is  granted  is  that  every  corporation  availing  itself 
thereof  shall  appoint  the  Secretary  of  the  Commonwealth  attor- 
ney and  agent  for  certain  specified  purposes. 

The  Constitution  merely  denies  to  foreign  corporations  the  right 
to  do  business  in  the  State  without  having  one  or  more  kmmm 
places  of  business  in  the  State  and  an  authorized  agent  or  agents 
in  the  same,  upon  whom  process  may  be  served.  The  i^^ent  is 
not  required  to  be  an  oflker,  clerk  or  employee,  nor  is  it  necessary 
that  his  office  be  in  tiie  business  house,  De  La  Vergne  R.  M.  Co. 
v.  Kolischer,  214  Pa.  400-409.  Artide  XVI,  Section  5,  of  the 
Constitution,  above  quoted,  does  not  purport  to  prescribe  r^s- 
tratiott  or  any  other  method  for  giving  information  to  the  State 
or  to  the  public  of  the  fact  tiiat  a  foreign  corporation  desires  to 
engage  in  business  in  the  State.    The  Act  of  1874  was  passed  to 
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give  effect  to  this  Constitutional  inhibition*  and  continued  in  force 
until  the  Act  of  191 1  was  approved.  The  Acts  of  June  i,  1889, 
P.  L.  420»  and  May  8, 1901,  P.  L.  150,  are  revenue  acts  and  do  not 
make  any  change  in  tlie  Act  of  1874  in  respect  to  the  registration, 
designation  of  place  of  business,  sjid  appointment  of  agents  re- 
quired of  foreign  corporations.  The  Act  of  191 1  does  not  refer 
to  revenue  but  does  regulate  the  doing  of  business  in  this  State 
by  foreign  corporations,  and  {Mrovides  for  registration  and  service 
of  process.  It  is  not  inconsistent  with,  nor  does  it  supply  the 
provisions  of  the  Acts  of  1889  and  1901.  The  conclusion  seems 
inevitable  that  it  takes  the  place  of  the  Act  of  1874  and  therefore 
is  an  act  to  carry  into  effect  Article  XVI,  Section  $,  of  the  Con- 
stitution. The  question  therefore  arises:  Does  it  meet  the  re- 
quirement of,  make  effective,  this  Constitutional  inhibition? 
Does  an  Act  of  Assembly  which  provides  for  the  filing  of  a  power 
of  attorney  containing  a  statement  showing  the  title  and  purpose 
of  a  foreign  corporation,  the  location  of  its  principal  place  of 
business  in  the  State  and  the  post-office  address  within  the  State 
to  which  the  Secretary  iA  the  Commonwealth  shall  send  by  mafl 
any  process  against  it,  meet  the  Constitutional  requirements,  and 
if  it  does  not,  what  is  the  status  of  foreign  corporations  that  have 
come  into  the  State  since  the  approval  of  said  act  and  pursuant  to 
its  provisions  ?  And  it  may  be  asked  also :  What  is  the  status  of 
foreign  corporations  that  are  in  the  State  pursuant  to  the  provi- 
sions of  the  Act  of  1874?  That  the  act  Was  intended  to  apply  to 
all  can  not  be  doubted.  The  objection  to  the  act  on  the  ground 
that  the  title  is  defective,  embraces  different  subjects,  seems  to  be 
answered  by  Mr.  Justice  Mitchell  in  Sugar  Notch  Boroogh,  192 
Fa.  349-353f  "Where  a  general  title,  sufficient  to  cover  all  the  pro* 
visions  of  an  act,  is  followed  by  specifications  of  the  particular 
branches  of  the  subject  with  which  it  proposes  to  deal,  the  scope  of 
the  act  is  not  limited  nor  the  validity  of  the  tide  unpaired  except 
as  to  such  portions  of  the  general  subject  as  legislators  and  others 
would  naturally  and  reasonably  be  led  by  the  qualifying  words  to 
suppose  would  not  be  affected  by  the  act" 

Respecting  the  rule  by  whidi  courts  aie  guided  in  passing  upon 
the  constitutionality  of  an  Act  of  Assembly  we  quote  from  Com- 
monwealth V.  Moir,  199  Pa.  534-543: 
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''Nothing  but  a  clear  violation  of  the  Constitutiofi,  a  clear  usur- 
pation of  power  prohibited  will  justify  the  judicial  department  in 
pronouncing  an  act  of  the  legislative  dq>artment  unconstittttional 
and  void." 

It  has  been  said  repeatedly  that  the  purpose  of  the  Constitu* 
tional  provision  and  Acts  of  Assembly  prescribing  the  teims  and 
conditions  upon  which  foreign  corporations  may  do  business  in 
the  State  is,  to  subject  said  corporations  to  legal  process  from  our 
courts — to  bring  them  within  ^e  taxing  power  of  the  State,  etc. 
If  the  Act  of  191 1  accomplices  this  purpose,  then  we  have  biit 
two  questions  left  for  consideration :  First.  Is  r^stration  under 
said  act  a  sufficient  compliance  with  the  Constitutional  provbioos 
requiring  the  corporation  to  have  an  authorized  agent  or  agents, 
where  it  appears  that  before  bq[inning  business  in  tiiis  State  it 
filed  a  certificate  designating  tfie  location  of  its  principal  office  in 
Philadelphia,  and  naming  an  agent  in  said  place  of  business  to  re- 
ceive process,  etc.,  and  subsequently,  but  before  the  dd)t  in  suit 
was  contracted,  located  a  branch  store  or  establishment  in  Pitts- 
burgh but  did  not  designate  it  as  a  place  to  which  process  might 
be  sent  by  the  Secretary  of  the  Commonwealth?  Second.  Does 
faihire  to  raster  the  place  of  business  in  Pittsburgh,  bar  an  ac- 
tion to  recover  a  debt  alleged  to  be  due  for  work  done  and  ma- 
terials furnished  at  the  place  of  business  in  Pittsburgh?  And  we 
may  add  as  a  third  question,  thereby  widening  the  scope  of  the 
inquiry, — ^Does  the  failure  to  register  the  Pittsburgh  place  of  busi- 
ness bar  recovery  in  any  action  at  law  whether  the  dd>t  was  con- 
tracted in  Philadelphia  or  Pittsburgh  ? 

In  Dunbar  Co.  v.  Penna.  R.  R.  Co.,  237  Pa.  192,  the  court  says: 

''The  primary  purpose  of  the  Constitutional  requirement  ift  to 
bring  foreign  corporations  doing  business  in  our  State  within  the 
reach  of  legal  process:  Construction  Co.  v.  Passenger  Ry.  Co., 
204  Pa.  22.  In  the  case  at  bar  this  primary  purpose  was  served 
by  registering  an  agent  and  establishing  a  place  of  business. 
Neither  the  Constitution  nor  the  Act  of  1874  requires  more  than 
one  rq^tered  agent  and  one  office  or  place  of  business  unless  the 
foreign  corporation  has  established  two  or  more  offiees  or  {daces 
of  business  in  the  State,  in  which  event  there  must  be  a  r^stered 
agent  in  each  office  or  place  of  business  established.'' 
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Whether  the  Cottit  intended  to  state  the  Constitutional  or  mere- 
ly the  statntory  requirement,  we  do  not  undertake  to  decide ;  that 
is,  we  do  not  ondeitake  to  say  that  the  court  was  defining  the  ef- 
fect of  the  Constitutional  provision  standing  alone,  or  tiie  effect 
of  the  stattHie  enacted  to  carry  it  into  effect  if  the  fair  and  rea- 
sonable interpretatton  of  the  Constitution  is,  that  a  foreign  cor- 
poration must  have  an  agent  at  eadi  known  place  of  business  in 
the  State,  upon  whom  process  may  be  served,  the  plaintiff  in  this 
action  has  failed  to  comply  with  this  requirement.  Assuming 
this  to  be  what  the  Constitution  requires,  we  are  then  forced  to 
the  oondusioii  that  a  foreign  corporation  must  still  have  aa  .agent 
at  each  place  of  business,  regardless  of  the  repeal  of  the  Act  of 
of  1874  and  the  passage  of  Ae  Act  of  1911.  This  brings  us  back 
to  the  question/— Does  a  fordgn  coqx>ration  that  has  complied 
with  all  the  requirements  of  the  Constitution  upon  coming  into 
the  State,  forfeit  its  right  to  sue  for  a  debt  due  it,  because  of 
failure  to  designate  an  agent  upon  whom  {MtKess  may  be  served 
at  an  additional  place  of  business  whkh  it  establishes  subsequent- 
ly, even  though  it  has  agreed  that  the  Secretary  of  the  Common- 
wealth shall  be  its  attorney  on  whom  process  may  be  served  ?  In 
the  case  at  bar  the  plaintiff  avers  that  it  is  a  foreign  corporatkm 
and  that  it  rqiistered  as  required  by  the  Act  of  Assembly  of  June 
8,  1911,  P.  Lb  710^  and  attaches  to  its  statement  and  makes  part 
tbertof  a  copy  of  the  certificate  of  registration*  This  gives  it  a 
Prim^  facie  right  to  do  business  in  the  State  and  to  maintain  this 
suit.  That  it  may  be  subject  to  the  penalties  specified  in  sectk)n 
four  of  the  Act  of  191 1  or  those  imposed  by  other  statutes  does 
not  bar  it  from  maintaining  a  civil  suit  to  recover  money  alleged 
to  be  due.  To  hold,  as  we  feel  bound  to  do,  that  the  Act  of  1874 
is  rq>ealed,  and  yet  that  the  Act  of  191 1  does  not.authorize  a  for- 
eign corporation  complying  with  its  provisions  to  do  business  in 
this  State,  woukl  cause  such  confusion,  would  be  fraught  with 
such  injustice,  that  unless  irreststably  forced  to  such  a  conckision, 
we  must  adhere  ta  what  we  believe  to  be  a  reasonable  interpreta- 
tion of  the  Constitution,  and  construction  of  the  statute.  The 
questions,  raised  are  important  and  should  be  settled  promptly.  It 
is  in  the  power  of  an  inferior  court  to  declare  an  Act  of  Assembly 
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unconstitutional,  but  that  power  sboold  not  be  exercised  excefit  in 
cases  where  there  is  no  room  for  doubt 

The  demurrer  is  overruled.  Defendant  is  allowed  15  days 
from  the  date  of  service  of  notice,  in  which  to  file  his  affidavit  of 
defense. 

Note : — Cf .  Locomobile  Ca,  etc.,  v.  Malone,  ante  p.  439. 


WETiTBaaL,  OT  Ai..  V.  Arasapha  Manufactumkg  Co. 

Corporaiions^-Power  of  directors— Redemption   of  preferred 
stock — Equity  practice. 

The  board  of  directors  of  a  corporation  formed  under  the  Act  of  1B74 
and  its  supplements  has  no  power  to  close  its  husmess  and  ionidate  the 
assets  of  the  corporation. 

A  decree  compelling  the  retirement  of  preferred  stock  will  not  be  made 
unless  it  is  made  to  appear  affirmatively  that  no  injustice  will  thereby  be 
done  to  the  existing  rights  of  other  stockholders  or  creditors  of  the  com- 
pany. 

A  motion  to  diemits  a  biU  in  equity  after  the  plaintiC  closes  his  evidence 
will  be. treated  aa  an  dection  by  the  defendant  not  to  offer  evidence.  It 
cannot  be  compared  to  a  non-suit  at  law. 

Where  the  issue  has  been  made  up  before  other  parties  were  permitted 
to  intervene  such  parties  cannot  raise  any  new  issues. 

Hearing  on  bill,  answer,  replication  and  proofs.  C.  P.  Dela- 
ware Co.    No.  26^  September  Term,  1913. 

James  L.  Rankin  and  WUUam  I.  Shaffer,  for  plaintiffs. 

IVUliam  B.  Harvey  and  Joseph  H.  Hinkson,  for  defendants. 

The  Court,  Feb.  20,  191 5. 

The  bill  of  the  plaintiffs  purports  to  be  a  stockhokkra'  bill.  It 
comes  ttp  on  Bill,  Answer,  Replication  and  Pvoof  &  At  the  con- 
clusion of  plaintiffs'  proofs,  the  defendants  moved  to  dismiss  tlie 
bill.  We  treat  this  as  an  election  not  to  offer  any  evidence,  which 
brii^  the  case  to  be  considered  as  having  been  tried.  A  motion 
to  dismiss  cannot  be  assimilated  to  a  motion  for  a  non^snit  at  low. 
A  non-suit  permits  the  plaintiff  to  sue  again,  while  an  equity  suits 
\  with  a.  decree,  which  is  final. 
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We  pass  the  question  whedier  this  is  in  fact  a  stock-holders'  bill» 
seeing  that  tender  to  become  parties  is  made  mily  to  the  holders 
of  a  part  of  the  capital  stock,  to  wit|  the  holders  of  preferred 
stock. 

The  answers  of  the  defendants  raise  no  question  of  jurisdiction 
in  equity.  The  answers  of  the  intervening  defendants  do  raise 
this  question,  but  the  issue  was  already  made  up  by  bills,  answers 
and  replication,  when  the  intervening  defendants  were  permitted 
to  intervene.  An  intervening  party  must  abide  by  the  pleadings 
as  he  finds  them  at  the  time  of  the  entry.  He  cannot  be  heard  to 
raise  any  new  issue;  Am.  &  Eng.  Enc.  of  Law,  2nd  Ed.,  Vol.  17, 
p.  185. 

We  therefore  pass  the  question  of  jurisdiction  and  proceed  to 
find  the  following  conclusions  of  fact  and  law : 

Facts. 

1.  This  bill  is  filed  by  the  plaintiffs  for  and  on  behalf  of  them- 
selves as  holders  of  preferred  stock  of  the  Arasapha  Manuf actur- 
ii^  Company,  and  for  and  on  behalf  of  any  other  holders  of  pre- 
ferred stock  who  may  wish  to  become  parties  plaintiff  herein, 
upon  contributing  their  proporticmate  share  of  the  costs  and  ex- 
penses thereof. 

2.  The  said  Arasapha  Manufacturing  Company,  formerly  called 
the  Jordan  Manufacturing  Company  is  a  corporation  of  the  Com- 
monwealth of  Pennsylvania,  incorporated  under  the  general  cor- 
poration law  of  April  29,  1874,  P.  L.  73,  and  its  supplements  and 
engaged  in  the  business  of  the  manufacturing  of  textile  fabrics,  its 
principal  place  of  business  being  in  the  City  of  Chester,  Delaware 
County,  Pa. 

3.  William  S.  Blakeley,  one  of  the  defendants  is  the  president 
of  said  corporation. 

4.  Richard  Wetherill,  one  of  the  defendants,  is  the  treasurer  of 
said  corporation. 

5.  The  plaintiffs  are  holders  of  some  of  the  preferred  shares  of 
stock  of  said  corporation,  authorized  to  be  issued  in  pursuance  of 
a  resolution  passed  at  a  stockhold^^'  meeting  held  on  May  24, 
1905,  as  follows : 

"Resolved  that  the  increase  of  capital  stock  of  sixty  thousand 
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doUars,  authorized  by  this  meetiiig  be  issued  by  the  Board  of  Di- 
rectors of  this.company  as  preferred  stock,  to  be  preferred  to  the 
commoii  stock,  as  beini:  entitled  to  be  paid  in  full  at  the  rale  of  one 
hundred  dollars  ($100.00)  per  share  out  of  the  property  of  the 
oompany,  before  any  distribution  shall  be  made  to  the  holders  of 
common  stock ;  and  further  preferred  in  being  entided  to  receive 
dividends  out  of  the  net  earnings  of  the  company,  to  the  amount 
of  seven  per  cent,  per  annum,  in  equal  quarterly  payments  before 
any  dividend  on  common  stock  cumulating  until  paid,  and  with  the 
reservation  that  the  Board  of  Directors  shall  have  the  right  to  call 
in,  retire  and  cancel  any  or  all  of  the  said  preferred  stock  at  any 
time  by  paying  to  the  holders  therof  one  hundred  and  five  dollars 
and  all  accrued  dividends,  for  every  share  of  one  hundred  dollars 
and  thai  for  the  purpose  of  protecting  the  said  issue  of  preferred 
stock,  this  company  now  resolves  that  no  mortgage  or  other  in- 
cumbrance shall  be  placed  on  the  real  estate,  plant  of  the  company, 
until  after  the  said  preferred  stock  shall  have  been  retired  and 
cancelled.'' 

6.  The  number  of  shares  of  said  preferred  stock  held  by  the 
plaintiffs  respectively  at  the  date  of  the  filing  of  this  bill  is  as  fol- 
lows: 

Robert  Wetherill,  200  shares ;  Henry  Von  H.  Stoever,  50 
shares;  Alexander  W.  Meigs,  50  shares;  William  Wilson,  10 
shares;  Garetta  Roach  Forbes,  8  shares;  Garetta  Roach  Forbes, 
Guardian  of  Sarah  Schuyler  Long,  4  shares;  Garetta  Roach 
Forbes,  Guardian  of  Prederkk  Farwdl  Long,  4  shares;  Garetta 
Roach  Forbes,  Guardian  of  John  B.  Roach  Long,  4  shares. 

7.  The  Board  of  Directors  of  said  corporation  adopted  the  fol« 
lowing  resolution  on  October  3,  1912 : 

"The  following  motion  was  offered  by  Mr.  C.  L.  Gilliland, 
second  by  Mr.  F.  H.  Galey.  'The  president  of  this  company  is 
hereby  authorized  and  directed  to  close  down  this  plant  as  quickly 
as  practicable  and  to  liquidate  the  assets  of  the  company,  and  with 
the  treasurer  to  pay  indebtedness.  He  will  with  the  treasurer  call 
in  and  retire  and  cancel  such  preferred  stock  of  this  company  as 
can  be  purchased  at  par  and  accrued  interest;  provided,  however, 
there  is  no  other  outstanding  indebtedness  in  excess  of  two  thou- 
sand dollars.    Payment  of  such  purchases  to  be  in  cash.' " 


Digitized  by  CjOOQ  IC 


582  THE  PENNSYLVANIA  aP.CR- 

"This  offer  to  be  made  to  all  stockfaokleFS  of  record  on  the 
books  of  the  ccmipany  as  holders  of  preferred  stedc'' 

8.  The  indebtedness  of  the  corporation  at  the  time  of  the  filing 
of  this  bin  was  less  than  two  diousand  dcrflars. 

9.  The  condition  of  the  corporation  at  the  time  of  the  filing  of 
this  bill  was  as  shown  by  the  next  succeeding  treasurer's  report 
on  December  31,  1913,  as  follows: 

Assets.  Liabiuties*. 

Real  estate $108,519.94  Capital  stock   pre- 

Machinery  212,198.98         f erred $60,000.00 

Office  fixtures  ....  927.62  Capital  stock  com- 

Inventories    25,133,80         mon    300,000.00 

Cash   3,690-50  Unclaimed  wages  .         278.33 

Petty  cash 2&4S  Sundry  accounts  . .       1416.93 

Bills  receivable  ...  5,ooaoo                                  

Sundry  accounts  . .  97578  $361,695.26 

Profit  and  loss  ....  5,222.19 

$361,695.26 

9.  The  plaintiffs  treated  the  resolution  of  the  Board  of  Di- 
rectors of  October  3,  1912,  as  an  offer  to  cancel  their  preferred 
stock  at  par  and  accrued  interest,  and  accepted  the  offer,  but  no 
formal  offer  was  made  to  them  by  the  Board  of  Directors  or  by 
its  president  and  treasurer. 

la  Plaintiffs  have  demanded  of  William  S.  Blakeley  as  presi- 
dent and  of  Richard  Wetherill  as  treasurer  to  cancel  their  pre- 
ferred stock  and  pay  to  them  the  amount  owing  to  them  which 
they  have  refused  to  do. 

Discussion, 

The  Board  of  Directors  6f  a  corporation  under  the  corporation 
Act  of  April  29, 1874,  and  its  amendment  of  May  14,  1891,  P.  L. 
60,  is  constituted  to  manage  its  business.  The  directors  have  no 
such  power  as  they  attempted  to  exercise  under  the  resolution  of 
October  3,  1912,  "to  close  down  this  plant  as  quickly  as  possible 
and  to  liquidate  the  assets  of  the  company/'  Directors  cannot 
transfer  property  of  the  corporation  which  is  essential  to  the  con- 
tinuance of  the  corporate  busmess  and  a  fortiori  they  have  no 
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power  to  wind  up  the  affairs  of  the  corporation ;  Taylor  on  Cor- 
porationsy  2nd  Ed.,  sections  22^  230;  BaUiet  v.  Brown,  103  Pa., 
546;  Temperance  Association  v.  Friendly  Society,  187  Pa.  38;  6 
L.  R.  A.,  note  p.  678.  But  this  board  of  directors  has  had  the 
power  conferred  upon  it  by  the  stockholders'  resolution  of  May 
24,  1905,  "to  call  in,  retire  and  cancel  any  or  all  of  the  said  pre- 
ferred stock  at  any  time,  by  paying  to  the  headers  thereof  one  hun- 
dred and  five  dollars  and  all  accrued  dividends  for  every  share  of 
one  hundred  dollars."  To  do  this  in  this  case  requires  that  they 
shall  first  quit  business  and  liquidate  the  assets  of  the  company, 
which  they  have  no  power  to  do,  and  which  a  glance  at  the  balance 
sheets  shows  would  have  to  be  done  to  provide  the  cash  to  retire 
the  preferred  stock. 

The  proceeding  contemplated  in  this  case  in  a  reduction  of 
capital  stock.  If  this  were  done  under  the  Act  of  1874,  it  would 
have  to  be  done  in  the  method  prescribed  therein.  But  a  reduc- 
tion of  preferred  stock  may  be  affected  under  the  Act  of  April 
28,  1873,  P.  L.  79,  Stewart's  Purdon,  Vol.  i,  p.  804,  pi.  99,  which 
is  "and  the  company  shall  have  the  right  to  redeem  its  preferred 
stock  upon  such  terms  as  may  be  provided  in  the  issue  thereof ; 
and  it  may  be  appropriate  *  *  *  for  the  redemption  of  the  prin- 
cipal thereof  '*''*'*  the  proceeds  of  any  portions  of  its  assets  or 
property :  Provided  that  no  injustice  shall  thereby  be  done  to  the 
existing  rights  of  other  stockholders  or  creditors  of  the  company." 

In  order  to  warrant  a  decree  for  the  retirement  of  preferred 
stock  it  should  be  made  to  affirmatively  appear  that  no  injustice 
will  thereby  be  done  to  the  other  stockholders  and  creditors,  be- 
cause this  is  a  necessary  concomitant  to  the  exercise  of  the  power. 

We,  therefore,  find  the  following  : 

Conclusions  of  Law. 

1.  The  board  of  directors  of  a  corporation  formed  under  the 
Act  of  April  29,  1874,  P.  L.  78,  and  its  amendment  of  May  14, 
1891,  P.  L.  60,  does  not  have  the  power  to  close  the  plant,  and 
liquidate  the  assets  of  the  corporation. 

2.  A  decree  compelling  the  retirement  of  preferred  stock  will 
not  be  made  unless  it  is  made  to  affirmatively  appear  that  no  in- 
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justice  shall  thereby  be  done  to  the  existing  rights  of  other  stock- 
holders or  crediting  of  the  company. 

3.  The  bill  of  the  plaintiffs  should  be  dismissed  vrith  costs  to 
the  defendants. 

Opinion  by  Broomall,  J. 

And  we  make  the  following: 

Decree  Nisi. 

And  now,  February  20,  191 5,  it  is  ordered,  adjudged  and  de- 
creed that  the  Bill  of  the  plaintiffs  be  dismissed  with  costs  to  die 
defendants. 
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PUBLIC  SERVICE  COMMISSION 


Twenty-Sevknth   Waxo  Progressive   CtUB   v.  Pittsburgh 

RWYS.  Co. 

Street  railways— Transfers— Discrimination. 

It  IS  not  discrimination  to  refuse  the  granting  of  transfers  from  one 
line  of  street  railway  to  another  where  it  is  shown  that  they  proceed  over 
practically  the  same  route  to  terminal  points  a  few  blocks  apart  and  that 
the  granting  of  transfers  in  all  similar  cases  on  the  system  would  delay 
traffic. 

CoMPi^AiNT  Docket  No.  350. 

Report  and  Order  of  the  Commission. 

Commissioner  Brecht  : 

In  the  matter  of  the  discrimination  alleged  to  exist  in  this  case, 
it  was  shown  by  the  testimony  taken  at  the  hearing  that  the  con- 
ditions and  circumstances  underlying  the  service  on  the  two  lines 
in  question,  the  Brighton  Road  and  the  California  avenue  lines, 
differ  very  materially  in  sa^  and  character,  that  both  lines  pro- 
ceeded practically  over  the  same  route  "and  reached  the  down- 
town business  district  at  terminal  points  only  a  few  blocks  apart, 
that  the  issuance  of  transfers  on  the  Brighton  Road  line  for  the 
California  avenue  and  Federal  street  route,  and  vice  versa,  from 
the  places  designated  in  the  complaint,  would  compel  the  rail- 
ways company  to  issue  transfers  upon  other  similar  routes 
throughout  the  city,  that  such  a  policy  would  destroy  the  entire 
system  of  transfers  now  established  for  the  city  and  would  tend 
to  overcrowd  or  congest  the  main  arteries  of  travel  to  such  an 
extent  that  the  company  could  not  take  care  of  the  traffic,  that  the 
line  for  which  complainant  is  demanding  transfers  into  town  is 
a  long  suburban  route  on  which  the  cars  are  already  carrying  more 
or  less  their  full  capacity,  that  the  length  of  the  run  upon  the  two 
lines  irom  their  point  of  intersection  to  the  down-town  district 
is  substantially  the  same,  that  the  cars  on  both  lines  run  directly 
to  the  heart  of  the  business  section  of  the  city,  reaching  their 
respective  destinations  only  a  few  blocks  apart,  and  making  the 
trip  within  four  or  five  minutes  of  the  same  schedule  time,  and 
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finally  that  the  service  on  the  line  now  traveled  by  complaint  ap- 
pears to  be  entirely  satisfactory  in  all  other  respects  to  the  pec^Ie 
directly  affected.  In  view  of  the  foregoing  facts  an  order  will 
be  issued  to  dismiss  the  complaint  without  recommendation. 

Okd«r. 

This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  May  7, 191 5,  it  is  ordered :  That  the  complaint  in 
this  proceeding  be  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
Sam'i^.  W.  Pbnnypacksr,  Chaimum. 


In  re  Grade  Crossings  Over  Cochecton  and  Great  Bend 
Turnpike,  Etc. 

Jurisdiction  of  Commission — Damages  to  adjacent  property. 

Uttder  Article  III,  Section  5,  and  Article  V,  Section  la,  of  the  Public 
Service  Company  Law,  the  Commission  has  exclusive  jurisdiction  in  the 
matter  of  abolition  and  construction  of  all  crossings  of  public  highways 
over  the  tracks  of  railroads,  and  has  power  to  consider  and  determine  the 
damages  sustained  by  owners  of  adjacent  property,  but  it  has  no  power 
to  determine  damages  for  appropriation  of  land  by  a  railroad  company  for 
railroad  purposes. 

Application  Docket  No.  321,  1914. 

Report  and  Order  of  the  Commission. 

/.  H,  Oliver  and  Frederic  W.  Pleitz,  for  applicant. 

H,  C.  Reynolds  and  JS.  R.  IV.  Searle,  for  protestants. 

Commissioner  Wai^i^cE: 

The  application  in  this  case  is  for  the  approval  of  the  abolition 
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of  two  crossings  at  grade  of  the  tracks  of  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  in  the  Township  of  Great 
Bend,  Susquehanna  County;  one  at  a  point  in  said  township 
where  the  Cochecton  and  Great  Bend  Turnpike,  a  state  highway 
called  the  Lower  Road,  crosses  the  tracks  of  the  said  company, 
and  known  as  McKtnney  Crossing;  the  other  at  a  point  in  said 
township  where  the  said  turnpike,  called  the  Upper  Road,  crosses 
the  tracks  of  the  said  railroad  company,  known  as  Florence  Cross- 
ing; and  also  for  the  construction  of  a  crossing  above  grade  at 
a  point  in  said  township,  on  the  lands  formerly  of  the  J.  £.  John- 
son Estate,  about  1,000  feet  south  of  the  Florence  Crossing.  A 
new  public  highway  is  to  be  laid  out  to  connect  the  Upper  Road 
and  Lower  Road  with  this  above  grade  crossing. 

Hearings  were  held  and  full  investigation  had  as  to  the  dan- 
gerous condition  of  these  grade  crossings  and  the  necessity  for 
their  abolition,  which  necessity  was  practkally  admitted  by  all  the 
parties,  and  the  Commission  on  January  7,  1915,  adopted  and  ap- 
proved plans  and  specifications  for  the  elimination  of  the  said 
grade  crossings.  The  parties  in  interest  being  unable  to  agree  as 
to  the  amount  of  damages  which  adjacent  property  owners  would 
sustain  by  reason  of  the  said  abolition,  a  further  hearing  was  held 
in  Scranton  on  January  15,  1915,  on  the  question  of  the  damages 
due  to  adjacent  property  owners.  At  this  hearing  testimony  was 
taken  which  is  part  of  die  record  and  full  opportunity  granted  to 
all  persons  in  interest  or  affected  by  the  abolition  of  the  above 
crossings  to  present  their  claims. 

The  protests  filed  on  behalf  of  certain  property  owners  and  the 
supervisors  of  Great  Bend  Township  allege  that  there  is  no  power 
in  the  Commisskxi  to  determine  the  case  before  us,  because  a  por- 
tion of  a  public  highway  is  vacated.  We  think  that  the  provisions 
of  Section  5,  Article  III,  and  Section  12,  Artkle  V,  of  the  Public 
Service  Company  Law,  give  the  Commission  exclusive  jurisdiction 
in  the  matter  of  the  abolition  and  construction  of  all  crossings  of 
public  highways  over  the  tracks  of  railroad  companies,  and  also 
that  adjacent  property  owners  are  fully  and  legally  protected,  in 
securing  just  and  adequate  damages  which  they  may'  sustain  by 
reason  of  the  abolition  or  construction  of  any  such  crossings. 

We  do  not  think  that  the  Commission  has  the  power  to,  nor 
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should  go  into  the  question  of  the  legality  of  the  condemnation 
proceedings  instituted  by  the  railroad  company  to  acquire  the 
lands  of  James  A.  Florence,  one  of  the  protestants.  There  is 
nothing  in  the  act  which  gives  the  Commission  power  to  determine 
damages  caused  by  reason  of  appropriation  of  land  for  railroad 
purposes,  but  any  damages  sustained  by  an  adjacent  property 
owner  by  reason  of  the  abolition  of  a  grade  crossing  must  be  con- 
sidered and  determined  by  the  Commission. 

The  laying  out  of  the  new  public  highway  from  the  Upper 
Road  and  the  Lower  Road  to  connect  with  the  overhead  bridge 
must  be  done  by  the  railroad  company,  as  the  land  upon  which  the 
highway  will  be  located  is  owned  by  the  said  company,  which 
company  must  by  prc^r  action  set  over  the  highway  to  the  CcMn- 
monwealth  of  Pennsylvania,  or  a  municipality  having  jurisdiction. 

The  Commission  is  of  the  opinion  and  finds  and  determines, 
after  careful  investigation  of  the  testimony  and  record,  tha^  the 
abolition  of  the  grade  crossings  aforesaid,  in  conformity  with  the 
plans  and  specifications  approved  January  7,  1915,  is  necessary 
and  proper  for  the  accommodation,  convenience  and  safety  of  the 
public,  and  also  finds  and  determines  that  the  following  property 
owners  have  sustained  damages  in  the  amounts  set  (q>posite  their 
names: 

J.C.Florence $500.00  E. H. B.  Rossa $300.00 

Mrs.  P.  R.  Barriger  .  250.00  J.  A.  Florence 500.00 

Miles  Bennett  200.00  C.  R.  McKinney  . . .  4,500.00 

C.  A.  Trowbridge  . .  200.00 

The  Commission  also  finds  and  determines  that  the  said  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  shall  pay  all 
the  costs  and  expenses  incident  to  the  abolition*  of  said  grade 
crossings,  and  the  construction  of  the  overhead  crossing,  including 
the  amount  of  damages  herein  awarded  to  the  adjacent  property, 
and  also  that  the  said  ccxnpany  shall  keep  in  repair,  or  make  pro- 
vision with  the  necessary  authorities  for  payment  for  keeping 
and  maintaining  in  repair,  the  Lower  Road,  from  the  McKinney 
crossing  to  the  point  where  the  new  public  highway  connects  with 
said  road,  and  also  the  portion  of  the  Upper  Road  from  the 
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Florence  crossing  to  a  point  where  the  new  public  highway  con- 
nects with  said  road. 

An  order  will,  therefore,  be  entered  approving  the  application 
in  thb  case,  and  directing  that  a  Certificate  of  Public  Convenience 
be  issued  in  accordance  with  this  finding  and  determination. 

OsDtt. 

This  case  being  at  issue  upon  petition  and  protests  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  April  9,  1915,  it  is  ordered :  That  a  Certificate  of 
Public  Convenience  be  issued  in  accordance  with  and  more  fully 
and  at  large  set  out  in  the  said  report  hereto  attached ;  that  the 
Delaware,  Lackawanna  and  Western  Railroad  Company  shall  pay, 
as  compensation  for  damages  caused  to  their  property  by  reason 
of  the  abolition  of  the  crossings  referred  to  in  said  report,  to  the 
following  adjacent  property  owners  the  amounts  set  opposite  their 
names  [as  set  forth  in  the  foregoing  report],  and  sdso  that  the 
said  Delaware,  Lackawanna  and  Western  Railroad  Company  shall 
pay  all  the  costs  and  expenses  incident  to  the  abolition  of  the 
said  grade  crossings  and  the  construction  of  the  overhead  cross- 
ing, that  the  said  railroad  company  shall  keep  in  repair,  or  make 
provisions  with  the  necessary  authorities  for  payment  for  keeping 
and  maintaining  in  repair,  the  Lower  Road  from  the  McKinney 
crossing  to  the  point  where  the  new  highway  connects  with  the 
said  road,  and  the  portion  of  the  Upper  Road  from  the  Florence 
crossing  to  a  point  where  the  new  highway  connects  with  said 
road.  By  the  Commission, 

SamuEi,  W.  Pknnypacker,  Chairman. 
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Application  of  Supervisors  ot  Concord  Township. 
Approval  of  contracts  for  abolition  of  crossings. 

The  approval  of  a  contract,  under  Article  III,  Section  11  of  the  Public 
Service  Company  Law,  providing  for  the  abolition  of  certain  grade  cross- 
ings, and  the  approval  of  the  construction  of  said  crossings  under  Article 
V,  Section  12,  of  said  law,  should  be  considered  separately.  Such  a  con- 
tract will  be  approved  where  the  interests  of  the  public  are  properly  pro- 
vided for  and  Rule  36  of  the  Commission's  Rules  of  Practice  has  been 
complied  with.  The  approval  of  the  construction  of  the  crossings  will  be 
considered  in  a  separate  proceeding. 

MuNiciPAi«  Contract  Docket  No.  343, 1914. 

Report  and  Order  of  the  Commission. 

G.  T.  Kincaid  and  C.  L.  Baker,  for  applicant. 

C.  H.  Bergner,  P.  M.  McClintock,  Peake  &  Smith,  and  C.  B. 
B.  Rodgers,  for  protestants. 

Commissioner  Wai^^acb  : 

The  Pennsylvania  Railroad  Company  owns  and  operates  a  line 
of  railroad  from  the  City  of  Corry  to  the  City  of  Erie,  a  portion 
of  which  line,  namely,  that  from  Corry  to  Lovells  Station,  is  lo- 
cated in  Concord  Township,  Erie  County,  and  running  parallel 
with  this  portion  of  the  said  line  of  railroad  is  the  line  of  the  Erie 
Railroad  Company. 

About  the  first  of  June,  1913,  the  Pennsylvania  Railroad  Com- 
pany, as  lessee  of  the  Western  New  York  and  Pennsylvania  Rail- 
road Company,  began  to  reconstruct  its  line  of  railway  from  Corry 
to  Spartansburg,  Crawford  County.  This  reconstructed  line  runs 
parallel  with  and  between  the  lines  of  the  Erie  and  Pennsylvania 
Railroads  from  Corry  to  a  point  near  Lovells  Station,  and  thence, 
passing  under  the  tracks  of  the  Erie  Railroad,  in  a  southwesterly 
direction  through  the  Township  of  Concord  into  and  beyond 
Crawford  County,  crossing  eight  public  highways  in  said  town- 
ship, to  wit :  Reedy  Road,  Higley  Road,  Lovell  Road,  Corry-Elgin 
Road,  McGray  or  Burrow's  Road,  Ormsby  Road,  Wade  Farm 
Road,  and  County  Line  Road.  On  August  i,  1913,  the  Penn- 
sylvania Railroad  Company  commenced  negotiations  with  the 
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supervisors  of  Concord  Township  for  the  purpose  of  coming  to 
an  agreement,  if  possible,  with  respect  to  these  eight  road  cross- 
ings, and  as  a  resul)  of  die  negotiations,  on  August  29,  1914,  said 
parties  made  and  entered  into  the  agreement  which  the  Commis- 
sion is  now  asked  to  af^rove. 

This  contract  provides  that  the  supervisors  of  Concord  Town- 
ship shall,  as  soon  as  it  can  conveniently  do  so,  start  proceedings 
to  close,  or  legally  vacate  or  abcdish  the  grade  crossings  on  the 
following  public  highways  or  portions  thereof : 

1.  Six  hundred  linear  feet  of  the  Reedy  Road  and  275  linear 
feet  of  said  road,  across  the  right  of  way  of  the  Brie  and  Penn- 
sylvania Railroads. 

2.  Two  thousand  linear  feet  of  the  Higley  Road  south  of  the 
line  of  the  Erie  Railroad;  400  linear  feet  of  said  road  north  of 
the  line  of  the  Peimsylvania  Railroad  and  about  240  feet  across 
the  right  of  way  of  the  said  railroads. 

3.  Three  hundred  linear  feet  of  the  McGray  or  Burrow's  Road, 
west  of  the  line  of  the  Western  New  York  and  Pennsylvania 
Railroad ;  2,200  linear  feet  east  of  the  line  of  said  railroad,  and 
200  linear  feet  across  the  right  of  way  of  the  said  railroad. 

4.  That  portion  of  the  County  Line  Road  lying  between  the 
right  of  way  of  the  Western  New  York  and  Pennsylvania  Rail- 
road. 

As  a  consideratk>n  for  the  closing  of  these  roads  or  abolition 
of  the  existing  grade  crossings  thereon,  the  railroad  company 
agrees  to  pay  the  township  $13,300,  and,  in  the  event  that  the 
township  authorities  are  prevented  from  vacating  one  or  more  of 
the  said  roads,  a  proportionate  amount  of  this  sum  is  agreed  to 
be  paid.  The  other  provisions  of  the  contract  are  the  erectk>n 
and  maintenance  of  safety  gates  at  the  Lovells  Station  road  cross- 
ing, the  granting  of  private  crossings  on  the  McGray  and  County 
Line  Roads,  the  change  and  abandonment  of  a  portion  of  the 
Corry-Elgin  Road  west  of  Lovells  Station,  and  the  construction 
of  an  under-grade  crossing.  The  construction  of  an  overhead 
crossing  on  the  Ormsby  Road,  an  under-grade  crossing  of  the 
Wade  Road  and  the  laying  out  of  a  new  road  to  connect  the 
County  Line  Road  with  an  under-grade  crossing  west  of  the  ex- 
isting grade  crossings  of  said  County  Line  Road.   There  is  a  fur- 
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ther  provision  that  the  railroad  company  will  keq>,  save  harmless 
and  protect  the  township  from  any  claim,  cost,  chai^  or  expense 
on  account  of  the  vacating  or  relocating  of  any  of  the  public  high- 
ways mentioned,  and  to  pay  to  the  attorney  for  the  township  a 
stipulated  fee  for  services  in  having  the  said  highway  vacated  and 
relocated. 

It  is  evident  that,  under  the  terms  of  this  contract,  the  abolition 
of  the  grade  crossings  and  the  vacation  of  the  public  highways 
mentioned  are  contingent  upon  the  proper  legal  action  necessary 
to  secure  such  abolition  or  vacation,  and  the  railroad  company 
cannot  close  the  crossings  until  they  have  been  changed,  altered 
or  abolished  in  the  manner  prescribed  by  law. 

Under  the  Act  of  July  2(S,  1913  (Secticni  12,  Article  V),  this 
Commission  has  exclusive  jurisdiction  upon  its  own  motion  or 
upon  complaint  in  the  matter  of  the  construction,  alteration,  re- 
location or  abdition  of  grade  crossings,  except  such  grade  cross- 
ings as  were  in  process  of  abolition  at  the  time  of  the  passage  of 
the  act  under  agreement  or  contract  with  a  municipality.  There 
is  no  claim  or  contention  in  this  case  that  the  crossings  named  do 
not  require  the  approval  of  the  Commission.  The  subject  before 
the  Commission  in  this  case  is  the  approval  of  a  contract  between 
a  municipality  and  a  public  service  company,  under  Section  11, 
Article  III,  of  the  said  act  of  assembly,  and  the  question  of  the 
alteration,  relocation  or  abolition  of  certain  grade  crossings  in 
Concord  Township  does  not  enter  into  and  should  not  be  consid- 
ered by  the  Commission  in  this  proceeding,  but,  in  view  of  the 
fact  that  most  of  the  testimony  taken  and  objections  made  were 
upon  the  question  of  the  vacation  and  abolition  of  the  crossings 
of  Reedy,  Higley,  and  McGray  Roads,  the  Commission  will,  upon 
its  own  motion,  in  another  report,  make  a  finding,  determination 
and  order  with  respect  to  all  the  crossings  mentioned  in  the  con- 
tract. 

Eliminating,  therefore,  from  consideration  everything  in  the 
testimony  and  protests  which  bears  directly  upon  the  question  of 
the  necessity  for  the  alteration,  abolition  or  relocation  of  the  said 
eight  crossings,  the  only  objection  to  the  approval  of  this  contract 
which  remains  for  consideration  is  that  the  petition  does  not  con- 
form to  the  requirements  of  the  Rules  of  Practice  of  the  Corn- 
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mission.  Ccmsidering  this  petition  only  as  a  petition  for  the  ap- 
proval of  a  municipal  contract  under  Rule  36,  we  do  not  find  any 
provision  or  requirement  of  said  rule  which  has  not  been  com- 
plied with.  The  contract  fully  and  completely  protects  the  Town- 
ship of  Concord,  for  not  only  no  cost  or  expense  is  placed  upon 
it,  but  a  large  sum  of  money  is  to  be  paid  to  it,  which  of  necessity 
will  be  a  great  benefit  to  every  citizen  in  that  township  in  the  way 
either  of  reduced  taxation  or  of  added  improvements.  The  Com- 
mission is  of  the  opinion  that  this  contract  should  be  approved  and 
an  order  will,  therefore,  be  entered  directing  that  a  Certificate  of 
Public  Convenience  be  issued  evidencing  the  Commission's  ap- 
proval of  the  contract  dated  August  29,  1914,  between  the  super- 
visors of  Concord  Township  and  the  Pennsylvania  Railroad  Com- 
pany, lessee. 

Okdkr. 

This  case  being  at  issue  upon  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  April  9,  1915,  it  is  ordered :  That  a  Certificate  of 
Public  Convenience  be  issued  approving  the  contract  dated  August 
29,  1914,  by  and  between  the  Township  of  Concord,  Erie  County, 
and  the  Pennsylvania  Railroad  Company,  lessee  of  the  Western 
New  York  and  Pennsylvania  Railroad  Company. 

By  the  Commission, 
Samuei,  W.  Pennypacker,  Chairman. 
Y  

In  RE  Grade  Crossings  in  Concord  Township. 

Approval  of  construction  of  crossings. 

Appucation  Docket  No.  91,  1915. 

Report  and  Order  of  the  Conmiission. 

This  case  arises  out  of  the  approval  of  the  contract  between  the  super- 
visors of  Concord  Township  and  the  Pennsylvania  Railroad  Company, 
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Lessee,  and  is  on  the  Commission's  own  motion.  The  necessity  for  the 
changes  involved  in  the  abolition  of  the  crossings  is  fully  shown  by  the 
evidence. 

Held:  That  Certificates  of  Public  Convenience  should  be  issued  evi- 
dencing the  Commission's  approval  of  the  various  crossings  specified,  and 
that  the  railroad  company  shall  pay  the  amount  of  the  compensation  for 
damages  to  adjacent  property  owners  as  found  and  determined  by  the 
Commission  in  its  order  and  all  costs  of  construction. 

Commissioner  Wauace  : 

This  case  comes  before  the  Commissioa  on  its  own  motion.  At 
the  hearings  held  in  re-application  of  the  Supervisors  of  Ccmcord 
Township,  Erie  County,  for  the  approval  of  a  contract  between 
said  township  and  the  Pennsylvania  Railroad  Company,  Lessee, 
No.  343 — 1914,  Municipal  Contract  Docket  [see  preceding  case] 
testimony  was  taken  and  investigation  had  in  the  matter  of  the 
alteration,  relocation,  abolition  or  protection  of  eight  crossings  of 
public  highways  in  Concord  Township,  Erie  County,  across  the 
tracks  of  the  Pennsylvania  Railroad,  the  Erie  Railroad,  and  the 
Western  New  York  and  Pennsylvania  Railroad.  This  testimony 
and  record  was  only  considered  mcidentally  by  the  Commission 
in  the  application  for  the  approval  of  a  municipal  contract,  but 
will  be  now  taken  and  treated  as  the  testimony  and  record  in  this 
proceeding. 

The  Pennsylvania  Railroad  Company,  as  lessee  of  the  Western 
New  York  and  Pennsylvania  Railroad  Company,  began  the  re* 
construction  of  its  line  of  railroad  located  in  Concord  Township, 
in  the  month  of  June,  191 3.  This  line  runs  parallel  with  and  be- 
tween the  lines  of  railway  of  the  Erie  Railroad  and  the  Renovo 
Division  of  the  Pennsylvania  Railroad  from  the  City  of  Corry, 
to  Lovells  Station,  and  from  thence,  passing  under  the  tracks  of 
the  Erie  Railroad,  runs  in  a  southwesterly  direction  to  the  Craw- 
ford County  line,  crossing  eight  public  highways  in  the  said  town- 
ship, whkh  crossings  will  be  now  considered  in  order,  westwardly 
from  Corry  City. 

About  1,300  feet  west  of  the  western  line  of  the  City  of  Corry 
is  a  publk  highway  known  as  the  Reedy  Road,  which  road  is 
crossed  at  grade  by  two  tracks  of  the  Erie  Railroad,  one  track  of 
the  Western  New  York  and  Pennsylvania  Railroad  and  one  track 
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of  the  Pennsylvania  Railroad.  With  respect  to  this  crossing  the 
testimony  shows  that  it  is  a  dangerous  crossing;  that  the  said  road 
is  little  traveled ;  that  for  a  period  of  ten  days  from  November  6th 
to  idthy  during  which  a  record  was  kept,  only  two  persons  used  the 
said  crossing ;  that  seventy-six  citizens  of  the  said  Concord  Town- 
ship petitioned  the  supervisors  thereof  to  abolish  this  crossing; 
that  the  railroad  company  has  secured  agreements  with  all  adjacent 
property  owners  covering  the  compensation  for  damages  sustained 
through  the  abolition  of  the  crossing,  with  the  exception  of  Mrs. 
Thomas  Reedy;  and  that  the  abolition  of  the  crossing  would  add 
greatly  to  the  safety  of  the  public.  The  Commission,  after  careful 
ccMisideration  of  the  testimony  and  record  with  respect  to  the 
abolition  of  the  said  Reedy  crossing  and  the  amount  of  damages 
to  be  awarded  to  Mrs.  Reedy,  is  of  the  opinion  and  finds  and  de- 
termines that  the  said  crossings  should  be  abolished  and  that  the 
Pennsylvania  Railroad  Company,  Lessee,  shall  pay  to  Mrs. 
Thomas  Reedy  $1,000  as  compensation  for  damages  caused  to  her 
property  by  reason  of  the  abdition  of  the  said  crossing. 

A  public  highway  known  as  the  Higley  Road  is  located  about 
3,000  feet  west  of  the  Reedy  Road,  and  is  crossed  at  grade  by  the 
same  railroad  lines  as  the  Reedy  Road.  It  is  admitted  that  this 
is  a  very  dangerous  crossing  and  the  testimony  shows  that  it  can- 
not now  be  kept  open  as  a  grade  crossing  by  reason  of  the  fact 
that  the  tracks  of  the  reconstructed  line  of  the  Western  New  Yoric 
and  Pennsylvania  Railroad  are  twelve  feet  higher  than  the  tracks 
of  the  Erie  and  Pennsylvania  Railroads.  The  only  way  to  main- 
tain any  crossing  whatever  at  this  point  is  by  carrying  the  highway 
over  all  three  of  the  railroads,  and  this  would  necessitate  the  con- 
struction of  a  long  viaduct  which  would  cost  between  $30^000  and 
$40,000.  On  the  question  of  the  necessity  for  any  crossing  at  this 
place,  the  testimony  is  contradictory.  In  favor  of  the  closing  of 
the  crossing  is  a  petition  s^ed  by  83  citizens  of  Concord  Town- 
ship, and  in  opposition,  34  witnesses,  most  of  wh<mi  are  residents 
of  Wayne  Township,  testify  that  the  crossing  was  necessary.  If 
the  crossing  were  entirely  abolished  there  would  be  a  stretch  of 
about  2.5  miles  of  railroad  without  a  crossing,  the  nearest  crossing 
on  the  east  being  Washington  street,  in  the  City  of  Corry,  distant 
about  a  mile  from  Higley  crossing,  and  the  nearest  crossing  on 
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the  west  being  Lovells  Station,  distant  about  one  and  one-fourth 
miles  from  said  crossing. 

The  Higley  Road  is  not  an  extensively  traveled  highway.  The 
reccM'd  shows  that  for  a  period  of  ten  days  only  twenty-two  people 
crossed  the  tracks  of  the  railroad  at  this  point  and  in  view  of  the 
fact  that  this  road  is  so  little  traveled  the  Commission  does 
not  feel  justified  in  ordering  the  railroad  company  to  construct  an 
overhead  crossing  at  this  point  It  is  true  that  the  Commission 
has  the  power  to  apportion  the  cost  of  the  construction  of  a  via- 
duct between  the  railroad  companies  and  the  township,  but  it  ap- 
pears that  in  this  case  the  Commission  would  hardly  be  justified 
in  placing  any  large  amount  of  the  cost  upon  the  township;  and 
to  require  the  railroad  companies  to  expend  the  sum  of  $40,000 
for  an  inq>rovement  which  would  be  used  by  so  few  peof^e  does 
not  seem  to  be  warranted  under  all  the  evidence  in  the  case.  No 
compensation  for  damages  to  adjacent  property  owners  by  reason 
of  the  said  abolition  is  found  or  determined  by  the  Commission, 
because  the  Pennsylvania  Railroad  Company  has  agreed  with  all 
proyerty  owners  who  will  be  affected  in  any  way  by  the  abolition 
as  to  the  amount  of  damages  they  will  sustain. 

The  Commission  is,  therefore,  of  the  opinion  that  the  best  solu- 
tion and  one  which  would  do  justice  to  aU,  is  to  abolish  the  cross- 
ing known  as  Higley  crossing,  and  an  order  will  be  so  entered. 

The  next  public  highway  crossed  by  the  tracks  of  the  said  rail- 
road companies  is  the  Lovell  Road  at  Lovells  Staticm.  This  is  a 
grade  crossing  which,  from  all  the  evidence  in  the  case,  cannot  be 
changed  by  means  of  an  above  or  below  grade  crossing,  and  it  is 
the  opinion  of  the  Cc»nmission  that  safety  gates  should  be  estab- 
lished at  this  crossing,  with  a  watchman  on  duty  for  twenty-four 
hours  each  day  for  the  operation  of  said  gates  and  the  protection 
of  the  crossing  and  an  order  will  accordingly  be  entered  directing 
the  railroad  companies  to  install  and  maintain  safety  gates  and  a 
watchman  at  said  crossing. 

The  reconstructed  line  of  the  Western  New  York  and  Penn- 
sylvania Railroad  Company  will  cross  the  public  highway  known 
as  the  Corry-Elgin  Road  by  means  of  an  under-grade  bridge  and 
thus  avoid  a  grade  crossing  at  or  near  the  point  of  cipssing.  No 
objection  has  been  made  on  the  part  of  any  person  to  this  con- 
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struction  and  accordingly  the  same  is  hereby  approved  and  an 
order  will  be  entered  approving  said  under-^^de  crossing. 

The  next  public  hi^way  to  be  considered  is  that  known  as  the 
McGray  or  Burrow's  Road,  which  is  crossed  by  the  tracks  of  the 
Western  New  York  and  Pennsylvania  Railroad  at  grade.  Testi- 
mony with  respect  to  this  crossing  shows  that  the  road  is  very  little 
traveled ;  that  the  crossing  is  a  very  dangerous  one ;  that  in  order  to 
avoid  a  grade  crossing  it  would  be  necessary  to  construct  an  under- 
pass costing  about  $25,000.  The  evidence  with  respect  to  this 
crossing  does  not  warrant  ordering  the  construction  of  an  under- 
pass and  placing  the  cost  of  construction  thereof  either  upon  the 
railroad  companies  or  upon  the  township.  The  railroad  company 
has  secured  agreements  and  releases  for  all  damages  to  adjacent 
property  owners  caused  by  the  abolition  of  this  crossing,  with  the 
exception  of  Thomas  6.  McGray.  After  a  careful  consideration 
of  all  the  testimony  as  to  the  necessity  of  the  abolition  of  the 
crossing  and  the  amount  of  damages  due  to  said  McGray,  the 
Commission  is  of  the  opinion  and  finds  and  determines  that  the 
crossing  at  grade  of  the  tracks  of  the  railroad  company  over  the 
McGray  or  Burrow's  Road  should  be  abolished  and  that  the  said 
railroad  company  shall  pay  to  Thomas  B.  McGray  the  sum  of 
$500  for  damages  incident  to  said  abolition. 

The  remaining  roads  which  are  crossed  by  the  reconstructed 
line  of  the  Western  New  York  and  Pennsylvania  Railroad  are 
the  Ormsby  Road,  the  Wade  Farm  Road,  and  the  County  Line 
Road.  The  Ormsby  Road  will  be  crossed  by  means  of  an  over- 
head road  bridge,  to  which  no  objection  has  been  made,  and  as  the 
safety  of  the  public  will  be  increased  by  its  construction,  the  Com- 
mission will  issue  an  order  approving  the  same.  The  Wade  Farm 
Road  will  be  crossed  by  an  under-grade  bridge  and  as  no  objection 
has  been  filed  to  this  and  the  safety  of  the  public  will  be  greatly 
increased  by  this  construction,  an  order  will  be  issued  approving 
the  same.  The  County  Line  Road  is  crossed  at  grade  north  of 
the  tracks  of  the  railroad  company  and  a  new  public  road  will  be 
laid  out  to  connect  the  County  Line  Road  with  a  public  highway 
which  crosses  the  tracks  of  the  railroad  company  by  an  under- 
grade bridge,  and  by  this  means  will  render  unnecessary  a  grade 
crossing  of  the  County  Line  Road.    No  objection  has  been  made 
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to  the  abolition  of  this  grade  crossing,  and  the  railroad  company 
has  entered  into  agreements  and  secured  releases  for  all  damages 
which  may  be  sustained  by  adjacent  property  owners  on  account 
of  the  abolition  of  said  crossing.  The  safety  of  the  public  will 
be  greatly  increased  by  means  of  this  arrangement  and  an  order 
will,  therefore,  be  entered  abdishing  the  said  grade  crossing  over 
the  County  Line  Road. 

Okder. 

This  case  being  at  issue  on  the  Commission's  own  motion,  and 
having  been  duly  heard  and  a  full  investigaticMi  of  the  matters  and 
things  involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report  is  here- 
by referred  to  and  made  a  part  hereof : 

Now,  to  wit,  April  9,  1915,  it  is  ordered :  That  a  Certificate  of 
Public  Convenience  be  issued  approving  the  abolition  and  con- 
struction of  the  crossings  more  fully  and  at  large  set  out  and  in 
accordance  with  the  report  of  the  Commission  hereto  attached; 
that  the  Pennsylvania  Railroad  Company,  Lessee,  shall  pay  to 
Mrs.  Thomas  Reedy  one  thousand  dollars  ($1,000.00),  as  compen- 
sation for  damages  caused  to  her  property  by  reason  of  the  aboli- 
tion of  the  Reedy  crossing;  that  the  Pennsylvania  Railroad  Com- 
pany, Lessee,  shall  pay  to  Thomas  B.  MicGray  five  hundred  dollars 
($500.00),  as  compensati<Mi  for  damages  caused  to  his  property 
by  reason  of  the  abolition  of  the  McGray  crossii^;  that  the  Penn- 
sylvania Rsulroad  Company  and  the  Pennsylvania  Railroad  Com- 
pany, lessee  of  the  Western  New  York  and  Pennsylvania  Railroad 
Company,  and  the  Erie  Railroad  Company,  shall  install  and  main- 
tain safety  gates  at  the  grade  crossing  of  the  Lovell  Road  at 
Lovells  Station,  and  maintain  a  watchman  on  duty  for  twenty- 
four  hours  each  day  for  the  operation  of  the  said  safety  gates 
and  the  protection  of  the  crossing. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman. 
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Crucibu  Stjoo.  Co.  op  America  v.  Pbnna.  Raiukoad  Company. 

Demurrage — Inter-plant  movements — Scope  of  general  demurrage 
rules — Discrimination. 

1.  Where  inter-plant  movements  of  cars  are  made  for  an  indnstry  by  its 
own  power  nnder  tariffs  whidi  contain  demurrage  regulations  ailowing 
forty-eight  hours  free  time  for  loading  and  unloading,  such  free  time  must 
be  allowed.  But  where  the  tariffs  for  such  inter-plant  movements  do  not 
contain  such  demurrage  regulations  no  free  time  can  be  claimed  under  the 
provisions  of  the  general  demurrage  rules.  These  rules  apply  only  to  the 
movement  of  cars  in  the  general  transportation  service  of  the  carrier,  on 
in-  and  out-bound  carloads  when  placed  on  the  interchange  tracks  by  or 
for  the  carrier.  The  inter^plant  service  of  an  industry  is  not  a  part  of  the 
transportation  service  of  the  carrier  but  is  wholly  distinct 

2.  The  charging  of  a  different  rate  for  inter-plant  movements  of  cars 
made  by  the  carrier^s  power  and  those  made  by  individual  power,  is  not 
discriminatory.   The  two  movements  differ  materially  in  character. 

Note:  See  Crucible  Steel  Co.  v.  P.  R-  R.  Co.,  i  P.  C.  R.,  pp.  49-55- 

Complaint  Docket  No.  268. 
Report  and  Order  of  the  Commission. 
IV.  P.  Morris,  Jr.,  and  Jos.  A.  Stranakan,  for  complainant. 
Frederick  L.  Ballard,  for  respondent. 
Commissioner  Bucht: 

Under  date  of  July  15,  191 3,  the  Crucible  Steel  Company  of 
America  filed  a  complaint  before  this  Commission  against  re- 
spondent, alleging  that  the  railroad  company  in  charging  com- 
plainant demurrage  was  not  allov^ing  it  the  amount  of  free  time 
provided  under  the  tariff  then  published  and  in  effect.  The  tariff 
then  on  file  contained  the  following  paragraph  upon  demurrage 
and  car  service  regulations : 

"Under  the  tariff,  when  the  freight  to  be  loaded  by  con- 
signor or  unloaded  by  consignee,  $1.00  per  car  per  day  or 
fraction  thereof,  for  delay  beyond  forty-eight  hours  in  load- 
ing or  unloading,  will  be  added  to  the  rates  named  herein  and 
constitute  a  part  of  the  total  charges  to  be  collected  by  the 
carrier  on  the  property;  except  that  Car  Demurrage  Bureau 
or  local  regulations  at  shipping  point  or  destination  lawfully 
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on  file  with  the  Interstate  Ccmunerce  Commission  shall  pre- 
vail and  govern  at  said  point/' 

In  an  opinion  on  December  17, 1913,  this  G>mmiss]on  issued  the 
following  order  in  the  case : 

''In  accordance  with  the  views  expressed  in  the  opinion 
filed  herewith,  this  Commission  hereby  determines  that  the 
complainant,  Crucible  Steel  Company  of  America,  since  Rate 
Orders  R.  No.  977  and  R.  No.  982  of  the  respondent,  the 
Pennsylvania  Railroad  Company,  became  effective  respective- 
ly, has  been,  and  so  long  as  said  Rate  Orders  remain  effective 
is,  entitled  to  allowance  of  the  free  time  for  loading  and  un- 
loading specified  in  said  orders,  and  directs  the  said  respond- 
ent to  grant  the  same."    [i  P.  C.  R.  49-55.] 

Since  the  above  order  was  issued  the  respondent  has  cancelled 
the  tariffs  then  in  effect,  and  in  lieu  thereof  has  published  a  new 
tariff  schedule  in  which  (i)  the  clause  relating  to  demurrage  and 
car  service  regulations  is  eliminated,  and  (2)  complainant  in  ad- 
dition to  paying  the  regular  rates  published  in  the  tariff  is  obliged 
to  pay  the  rate  of  $1.00  per  day  for  each  car  used. 

The  local  tariffs  in  question  cover  movements  of  cars  between 
plants  and  parts  of  plants  of  complainant  located  between  or  in 
the  vicinity  of  Thirtieth,  Thirty-fifth,  and  Thirty-sixth  streets, 
Pittsburgh,  Pa.  Some  of  the  mills  or  portions  of  the  mills  are 
located  on  each  side  of  the  Conemaugh  Division  of  the  Pennsyl- 
vania Railroad.  In  the  operation  of  its  business,  therefore,  com- 
plainant must  use  the  tracks  of  respondent  to  move  its  material 
and  product  from  one  mill  or  section  of  a  mill  to  another.  This 
switching  is  done  by  the  power  of  the  Pittsburgh  and  All^heny 
River  Railroad,  an  industrial  branch  railroad,  owned  and  con- 
trolled by  the  complainant. 

But  all  inter-plant  and  intra-plant  movements  across  the  tracks 
of  the  Pennsylvania  Railroad  Company  are  made  under  the  di- 
rection of  a  conductor  employed  by  respondent  but  paid  by  the 
Crucible  Steel  Company.  No  bill  of  lading  is  issued  for  these 
movements,  but  a  shipping  order  from  complainant  is  required 
which  is  used  for  the  dual  purpose  of  indicating  where  the  car  is 
to  be  moved,  and  of  furnishing  a  memorandum  to  assess  the 
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proper  charges  for  the  movement  of  the  car.  It  is  the  contention 
of  complainant  that  the  general  car  demurrage  rules  which  allow 
forty-eigfat  hours'  free  time  for  loading  or  unloadii^  ^Pl^y  in 
these  inter-mill  movements  whereas  respondent  contends  that  the 
tari£Fs  under  which  these  movements  are  made  cover  trackage 
privilc^ges  and  not  transportation  service  and  consequently  the 
general  demurrage  rules  do  not  apply. 

Under  rate  orders  R,  No.  984  and  R.  No.  977  which  were  in 
effect  at  the  time  this  Commission  issued  its  order,  a  charge  of 
50  cents  and  $2.50  per  car  was  made  for  intra-mill  and  inter-mill 
movements  respectively,  and  forty-eight  hours'  free  time  allowed 
for  loading  or  unloading  each  car.  This  concession  of  free  time 
was  granted  because  the  aforesaid  tariffs  under  which  the  move- 
ments were  made  contained  the  usual  clause  for  demurrage  and 
car  service  rq;uIations  which  provided  for  that  amount  of  free 
time. 

New  local  tariffs  filed  June  15th,  effective  July  20,  1914,  super- 
seded the  old  local  rate  orders  aforesaid.  The  new  tariffs  were 
defined  or  designated  as  local  f req;ht  tariffs  or  switching  charges 
at  Pittsburgh,  Pa.  Each  was  published  under  the  caption :  "Local 
f req;ht  tariff  of  charges  for  use  of  company  tracks  by  individual 
power  at  Pittsburgh,  Pa.,  Conemaugh  Disivion.''  No  reference 
to  demurrage  and  car  service  regulations  is  made  in  these  tariffs. 

In  its  opinion  in  the  former  case,  the  Commission  held  that  the 
provisxHis  of  the  tariff  in  effect  at  the  time  must  control  in  the 
matter  of  assessing  demurrage.    The  Commission  then  said : 

"We  conclude,  therefore,  that  the  general  demurrage  regu- 
lations contained  in  said  rate  orders — and  in  any  similar  ones 
for  these  intra-plant  movements,  if  such  there  be — control. 

^'In  this  view  of  the  case  it  is  unnecessary  to  study  and  ana- 
lyze the  movements  in  question  and  determine  their  exact 
character  and  the  precise  relation  of  the  respondent  to  them.'' 

Since  the  facts  and  conditions  involved  in  the  movement  of  the 
cars  in  this  issue  are  precisely  as  they  were  found  to  be  in  the 
prior  proceeding,  the  same  rule  of  construction  must  apply  to  the 
tariff  now  in  effect.  Therefore,  inasmuch  as  the  present  tariff  has 
eliminated  the  clause  relating  to  demurrage  and  is  expressly  lim- 
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ited  by  specification  to  chaiiges  made  for  the  use  of  the  railroad 
company's  tracks,  tiie  assessment  of  demurrage  would  seem  to 
fall  automatically,  if  anywhere,  under  the  uniform  demurrage 
rules.   These  rules  provide : 

"On  cars  to  be  delivered  on  interchange  tracks  of  indus- 
trial plants  performing  their  own  switching  service,  time  will 
be  computed  from  the  first  7  a.  m.  following  actual  or  con- 
structive placement  on  such  interchange  tracks  until  returned 
thereto." 

Under  Rule  No.  2  of  the  uniform  car  demurrage  rules  forty- 
eight  hours  free  time  is  allowed  for  loading  or  unloading  all  com- 
modities, time  being  computed  from  the  first  7  a.  m  following 
placement,  or  receipt  of  notice  of  placement,  of  cars  on  inter- 
change tracks.  The  Crucible  Steel  Company  is  given  this  allow- 
ance of  free  time  on  all  inbound  and  outbound  cars  moving  in  the 
transportation  service  of  the  railroad  company.  Witness  for  com- 
plainant testified  at  the  hearing  that  on  an  inbound  shipment  f  orty- 
eig^t  hours  free  time,  from  first  7  a.  m.  after  receiving  notice  of 
placement  of  car,  is  allowed  the  steel  company  for  unloading  a 
car  and  reaming  it  to  the  outbound  trackage  yard  of  the  railroad 
company. 

The  issue  before  us,  therefore,  is  confined  wholly  to  the  ques- 
tion whether  the  inter-mill  movement  of  a  car  by  individual  power 
falls  under  the  provisions  and  regulations  of  the  aforesaid  gen- 
eral demurrage  rules.  According  to  these  rules  free  time  is  com- 
puted only  in  the  case  of  cars  moving  in  the  general  transportation 
service  on  inbound  and  outbound  car  loads  when  placed  on  inter- 
change tracks  by  the  carrier  or  for  the  carrier.  The  inter-mill 
service  of  the  complainant  is  not  a  part  of  the  transportation  serv- 
ice of  the  carrier,  but  wholly  separate  and  distinct  from  such  serv- 
ice in  its  purpose  and  character.  It  is  confined  exclusively  to  the 
shipment  of  material  or  partially  finished  products  from  one  mill 
to  another,  or  from  one  part  of  a  plant  to  another  part  of  the 
same  plant.  In  no  sense  is  it  a  species  of  traffic  directly  linked 
with  the  transportation  service  of  the  carrier,  as  the  general  de- 
murrage rules  contemplate  must  be  the  case  before  free  time  can 
be  allowed  under  their  provisions. 
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This  view  of  dealing  with  the  matter  does  not  come  into  con- 
flict in  any  way  with  the  question  of  free  time  where  such  is  per- 
mitted in  inter-mill  senrice  under  special  or  local  tariffs  that  may 
be  on  file  now  or  that  may  have  been  on  file  heretofore.  But  it  is 
saying  in  effect  that  in  the  absence  of  a  special  tariff  to  govern 
in  the  matter  of  free  time  and  demurrage,  the  general  tariff  rules 
will  control ;  and  as  the  latter  are  framed  to  deal  with  traffic 
moving  under  the  tran^>ortation  system  of  the  carrier,  it  cannot 
be  properly  held  that  a  purely  inter-mill  service  such  as  we  have 
in  die  case  before  us  will  come  within  the  purview  of  the  general 
demurrage  rules. 

The  arrangement  as  to  certain  regulations  that  must  be  ob- 
served by  ccxnplainant  in  the  movement  of  a  car  does  not  change 
the  relation  of  parties  in  interest  in  the  matter  of  free  time  to  be 
allowed.  The  fact  that  a  conductor  employed  by  the  railroad  com- 
pany has  charge  of  the  car  when  the  tracks  of  the  respondent  are 
crossed,  and  the  further  fact  that  a  shipping  order  is  required  be- 
fore a  car  can  be  moved,  do  not  connect  these  inter-mill  shipments 
with  the  carrier's  system  of  transportation.  These  restrictions 
are  imposed  by  respondent  for  economic  reasons,  and  do  not  vest 
complainant  with  any  right  or  privilege  to  ask  for  free  time  be- 
cause of  them. 

A  conductor  familiar  with  the  operations  and  signals  of  re- 
spondent's railroad  is  employed  merely  as  a  precaution  of  safety 
against  accidents  that  might  otherwise  occur,  and  the  shipping 
order  is  required  to  show  where  the  car  is  to  go,  and  to  supply  a 
convenient  record,  for  the  purpose  of  accounting,  of  the  number 
of  cars  that  were  moved.  As  the  shipping  order  does  not  specify 
the  character  or  amount  of  the  lading,  it  can  serve  no  purpose  in 
the  traffic  outside  of  the  mill  district. 

It  is  suggested  by  complainant  that  inasmuch  as  the  debit  days 
on  the  cars  used  in  the  inter-mill  service  are  permitted  to  be  can- 
celled by  credit  days  earned  on  inter-state  and  intra-state  ship- 
ments, the  rules  of  demurrage  are  applied  in  part,  and  therefore, 
to  be  consistent  in  the  matter,  they  should  be  applied  as  a  whole. 
The  plan  adopted  in  this  instance  of  dealing  with  debits  and  credits 
is  a  matter  more  of  effecting  a  settlement  when  demurrage  has 
accrued  than  a  method  of  applying  the  rules  of  demurrage.    In- 
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Stead  of  working  a  hardship  it  appears  to  be  more  of  the  character 
of  a  concession  granting  relief  to  the  complainant  in  allowing  it 
to  cancel  its  debits  with  credits  instead  of  compelling  it  to  pay 
them  in  cash.  The  rules  of  demurrage,  except  in  the  case  of 
additional  charges  under  Section  B  of  Rule  7  do  not  require  that 
debits  must  be  cancelled  by  credits  earned  in  the  same  service,  by 
the  same  cars,  under  the  same  tariff.  In  following  the  aforesaid 
practice  the  respondent  has  in  no  wise  departed  from  the  letter 
and  spirit  of  the  published  rules  of  demurrage. 

G>mplainant  also  contends  that  there  is  a  discrimination  under 
existing  tariffs  between  the  movement  of  cars  in  industrial  plants 
when  made  by  the  power  of  the  railroad  company  and  by  indi- 
vidual power.  It  appears  that  under  respondent's  tariff  P.  S.  C- 
Pa.  No.  69,  a  rate  of  $3.00  per  day  between  two  plants  of  the 
same  interest  is  charged  for  local  movement  by  the  carrier's  power, 
distance  not  to  exceed  ten  blocks.  Forty-eight  hours  to  load  or 
unload  are  allowed  under  this  tariff.  Under  respondent's  tariff 
P.  S.  C.-Pa.  No.  7,  under  which  complainant  operates,  a  rate  of 
$2.50  per  car  between  two  plants  of  the  same  interest  is  charged, 
distance  not  to  exceed  ten  blocks,  when  the  car  is  moved  by  indi- 
vidual power  over  the  tracks  of  the  carrier.  This  tariff  does  not 
make  any  provision  for  free  time. 

The  two  movements  here  compared  differ  materially  in  char- 
acter and  effect.  When  the  power  of  the  carrier  is  employed  the 
movement  of  the  car  passes  from  the  control  of  the  industry 
whenever  the  original  transfer  has  been  made.  In  that  case  the 
car  is  placed  at  a  particular  point  and  cannot  be  employed  while 
in  possessbn  of  the  industry  for  other  movements  in  the  inter- 
mill  service  until  after  it  has  been  returned  to  the  carrier.  But 
when  the  car  is  moved  by  individual  power  it  may  be  used  not  only 
in  the  initial  movement  between  plants  but  also,  by  reason  of  the 
industry  having  control  of  the  power,  in  minor  movements  for 
the  collection  and  distribution  of  material  between  portions  of  the 
same  mill.  In  the  former  transaction,  movement  of  the  car  is 
definitely  fixed  between  two  given  points ;  in  the  latter  the  car  be- 
ing moved  by  individual  power,  may  be  placed,  if  so  desired,  con- 
secutively at  different  places  in  the  plant  in  the  course  of  a  day. 
This  greater  facility  for  loading  and  unloading  may  be  considered 
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of  some  advantage  to  the  industry  in  a  oommercial  way,  and 
therefore  will  justify  some  difference  in  the  rates  and  provisions 
of  the  tariffs  which  are  applied  in  the  two  methods  of  delivery. 

There  is  also  some  ground  in  this  case  to  maintain  that  if  the 
usual  free  time  were  allowed,  in  the  inter*mill  and  intra-mill 
movements,  on  the  plea  that  a  delivery  is  made  to  the  carrier 
whenever  the  car  of  the  industry  moves  over  the  tracks  of  the 
railroad  company,  the  privilq^e  would  be  open  to  abuse,  if  strictly 
and  logically  followed,  and  consequently  the  period  of  free  time 
could  be  extended  more  or  less  indefinitely.  In  view  of  the  fore- 
going facts  and  considerations,  the  prayer  of  the  petitioner  is  re- 
fused and  the  coaq>laint  dismissed. 

OlDCR. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  April  8,  191 5,  it  is  ordered:  That  the  complaint 
in  this  proceeding  be,  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman. 


Davis,  et  ai,.,  v.  Northern  Central  Rwv.  Co. 
Sfaiion  facilities  at  New  Market,  Pa. 

The  complatnants  request  the  establishment  of  a  passenger  station  at  the 
village  of  New  Market,  Pa.,  on  the  line  of  the  respondent  The  evidence 
showed  that  the  complainants  now  have  adequate  trolley  facilities  within  a 
half-mile  offered  at  rates  below  those  of  the  respondent,  that  respondent 
mainti^ns  an  adequate  freight  and  passenger  station  within  about  a  half- 
mile  of  the  complainants,  and  that  the  traffic  would  not  warrant  the  ex- 
penditure for  a  new  station. 

Held:  The  complaint  should  be  dismissed. 
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Complaint  Docket  No.  305. 
Report  and  Order  of  the  Commission. 
CoMMissioNEK  Wright: 

W.  H.  Davis  and  Martin  W.  Coulter,  residents  of  the  villages 
of  New  Market  and  Bella  Vista  complain  against  alleged  inade- 
quate passenger  station  facilities  furnished  by  the  Northern  Cen- 
tral Railway  Company,  and  ask  that  a  passenger  station  be  located 
at  New  Market 

New  Market  is  a  villege  in  Fairview  Township,  York  County, 
about  three  miles  south  of  the  City  of  Harrisburg,  on  line  of  re- 
spondent company,  on  the  Susquehanna  river,  oi^site  the  town 
of  Stcclton. 

Bella  Vista  is  north  of  New  Market  and  separated  on  the  north 
from  the  Borough  of  New  Cumberland  by  the  Yellow  Breeches 
creek. 

Bella  Vista  and  New  Market  each  have  a  population  of  about 
200,  and  the  residents  of  both  villages  are  now  served  by  the  re- 
spondent and  the  Valley  Traction  Company,  the  respondent  hav- 
ing a  passenger  and  freight  station  at  New  Cumberland,  and  the 
Valley  Traction  Company  having  a  terminal  station  at  the  Yellow 
Breeches  creek,  opposite  Bella  Vista,  about  810  feet  from  the  cen- 
ter of  the  village,  and  about  3,300  fe^t  from  the  point  where  com- 
plainants desire  the  new  railway  station  located  in  the  village  of 
New  Market. 

A  hearing  was  fixed  for  February  18,  1915,  at  which  the  pe- 
titioners through  their  counsel  requested  a  continuance  and  an  ad- 
journed hearing  was  held  March  16,  1915. 

The  testimony  shows  that  there  are  no  industries  located  in 
either  New  Market  or  Bella  Vista.  Further  testimony  was  as 
follows : 

Q.  Just  state  the  inconvenience  by  which  you  reach  York  as 
far  as  railroad  facilities  are  concerned. 

A.  I  have  to  walk  to  New  Cumberland  and  then  go  right  down 
past  my  place  again.  That  is  about  the  only  thing  I  can  see,  be- 
cause there  is  no  business  there  to  do  any  business.  If  we  had 
something  there  that  we  could  secure  business,  there  might  be 
some  business  there. 
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Q.  In  so  far  as  the  various  employments  are  concerned  of  the 
male  population  in  New  Market  and  Bella  Vista,  are  not  a  great 
many  of  them  employed  in  Steelton? 

A.  They  are  nearly  all  employed  in  Steelton. 

Q.  What  would  be  the  probable  number  of  passengers  who 
would  utilize  the  station  in  New  Market  weekly  ? 

A.  It  would  be  impossible  for  me  to  say.  I  would  not  like  to 
give  any  estimate  at  all. 

Q.  There  is  one  store  in  New  Market,  I  believe? 

A.  Yes,  sir. 

Q.  The  reason  you  want  a  station  is  because  it  would  save  you 
a  walk  from  your  home  down  Market  street  to  New  Cumberland 
about  once  in  two  weeks,  when  you  start  out  on  your  trips? 

A.  Yes,  sir.  Then  again  I  work  through  territory  up  in  Perry 
County,  where  instead  of  taking  the  trolley  I  could  take  the  train. 

Q.  Just  state  to  the  Commission  the  reason  for  signing  this  pe- 
tition. 

A.  For  the  benefit  of  the  people  when  we  want  to  go  to  York, 
the  county-seat. 

Q.  Do  you  go  to  York? 

A.  Sometimes,  when  my  business  calls  me  there.  I  was  there 
last  January  a  year. 

Respondent  shows  by  testimony  that  Bella  Vista  is  practically 
a  suburb  of  New  Cumberland;  that  New  Market  is  separated 
from  Bella  Vista  on  the  south  by  a  field  of  about  fifteen  acres ; 
that  the  citizens  of  New  Market  and  Bella  Vista  principally  work 
in  SteeltCMi,  and  when  the  river  is  open,  use  boats  for  the  purpose 
of  going  to  and  from  work.  If  the  river  is  frozen  solid,  they  walk 
across  the  ice  if  ferry  is  not  available. 

Witness  testified  that  the  present  agency  station  at  New  Cum- 
berland is  adequate  for  all  business  offered  by  citizens  of  New 
Market,  New  Cumberland,-and  Bella  Vista ;  that  from  center  of 
New  Market  to  terminus  of  trolley  at  the  creek  between  New 
Ctunberland  and  Bella  Vista  is  2,590  feet;  that  the  trolley  runs 
from  said  terminus  to  Harrisburg  every  half  hour,  giving  good 
and  adequate  service ;  that  during  January,  1915,  from  New  Cum- 
berland railroad  station  to  Harrisburg  the  ticket  sales  of  the  re- 
spondent averaged  less  than  six  a  day.    The  railroad  fare  from 
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New  Cumberland  to  Harrisburg  is  eight  cents,  and  the  fare  from 
the  station  if  located  at  New  Market  would  be  presumably  greater. 
The  fare  via  trolley  line  between  Harrisbutg  and  New  Cumber- 
land terminal  opporite  Bella  Vista,  is  five  cents. 

Residents  have  more  frequent  service  on  trolley  line  with 
cheaper  fare  than  by  railroad.  Witness  estimated  the  cost  to  build 
the  {M-oposed  station  at  $575.00,  and  the  cost  yearly  for  maintain- 
ing same,  including  interest  on  the  investment,  about  $177.00. 
Witness  says  in  his  opinion  the  railroad  company  could  not  make 
it  pay,  as  the  number  of  people  that  would  be  benefited  by  the 
station  is  so  small  that  they  would  not  be  justified  in  placing  sta- 
tion there. 

It  is  the  opinion  of  the  Commisskm  that  the  respondent  com- 
pany in  providing  service  at  New  Cumberland  is  performing  a 
service  which  should  be  satisfactory  to  the  two  adjacent  villages ; 
that  the  towns  of  New  Market  and  Bella  Vista  receive  a  full  and 
adequate  passenger  service  commensurate  with  the  needs  of  the 
communities ;  that  the  respondent's  present  station  facilities  af- 
ford adequate  and  reasonable  accommodations  for  all  passengers 
who  may  desire  to  travel  from  New  Cumberland,  New  Market, 
and  Bella  Vista,  and  that  the  case  should  be  dismissed. 

OSDEft. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Conmiission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  attaining  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit.  May  7,  1915,  it  is  ordered :  That  the  complaint 
in  this  proceeding  be  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
Sah'l  W.  Pknnypacker,  Chairman. 
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BixtEK,  tx  At.,  V.  United  Electric  Co.  op  Lehoyne. 

Electric  light  companies — Refusal  to  make  extension  of  line — 
Lack  of  customers  to  justify  extension. 

Two  oonplftinants  requctled  the  extension  of  the  respondent's  lines  so 
as  to  Inrnish  them  with  service.  The  evidence  showed  that  the  extension 
would  require  a  pole  line  of  x,ioo  feet  and  that  there  were  not  sufficient 
customers  in  sight  or  in  prospect  to  warrant  the  expense  involved.  An 
offer  having  been  made  by  the  company  to  construct  the  line  under  cer- 
tain guarantees  to  be  made  by  the  complainants,  the  Commission  directed 
the  offer  to  be  held  open  for  the  period  of  six  months,  and  dismissed  the 
complaint 

Complaint  Docket  No.  331. 

Report  and  Order  of  the  Commissioii. 

Commissioner  Brecht  : 

There  are  two  coaqdainants  in  this  proceedii^.  Both  are  resi- 
dents of  South  Earlington,  a  district  in  the  Borough  of  Camp 
Hill,  Cumberland  County.  South  Earlington  lies  in  the  extreme 
western  part  of  the  borough,  contains  thirteen  houses  scattered 
throughout  the  district,  and  is  cut  off  from  the  built-up  portion 
of  Camp  Hill  by  land  practically  unoccupied  The  Borough  of 
Camp  Hill  has  a  population  of  about  1,000  pec^le,  and  is  supplied 
with  current  for  electric  light  and  power  by  the  respondent  com- 
pany. 

In  the  answer  of  the  respondent  it  is  set  forth  that  the  United 
Electric  Company  of  Lemoyne  ''has  erected  and  maintained  poles, 
wires  and  other  necessary  equipment  to  furnish  with  dectric  light 
and  power  practically  all  of  the  residents  of  Camp  Hill  Borough ; 
that  the  poles  and  wires  of  the  corporation  respondent  are  so 
placed  and  maintained  and  operated  that  at  least  ninety-five  per 
cent,  of  the  population  of  the  Borough  of  Camp  Hill  can  receive 
service  from  respondent  company,  if  they  so  desire."  The  near- 
est poles  and  wires  to  complainants  now  erected  by  the  electric 
company  are  however,  836  feet  from  the  residence  of  the  one 
complainant,  and  1,370  feet  from  the  other. 

In  response  to  several  requests  made  by  complainants  to  the 
electric  company  for  light,  the  respondent  corporation  on  Decem- 
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ber  7,  1914,  refused  to  furnish  current  on  the  ground  that  the 
cost  of  installing  the  necessary  wires  would  prove  too  expensive 
for  the  return  of  revenue  derived  from  only  two  subscribers.  It 
was  submitted  at  the  hearing  by  the  president  of  the  electric 
company  that  the  cost  of  erecting  a  pole  line  to  reach  the  dwell- 
ings of  the  complainants  would  cost  $230.76.  The  construction 
would  require  thirteen  poles,  one  i,ooowatt  transformer,  over 
3,000  feet  of  wire,  five  ampere  meters,  sixty  incandescent  globes, 
and  other  structural  units,  making  with  the  item  of  labor  to  install 
it  a  total  initial  cost  of  $230.76. 

The  testimony  submitted  shows  that  the  average  revenue  re- 
ceived from  each  consumer  in  the  Borough  of  Camp  Hill  is  $1.50 
per  month.  Upon  this  basis  the  return  in  money  from  the  two 
complainants  would  amount  to  $36.00  per  annum.  The  annual 
interest  charge  upon  the  line  that  must  be  constructed  exclusively 
for  the  complainants,  including  depreciaticMi  and  maintenance 
charge,  according  to  the  figures  of  the  respondent,  would  amount 
to  $35.40,  leaving  but  60  cents  per  year  to  pay  for  the  cost  of 
operation. 

Both  complainants  have  their  houses  connected  with  the  Bell 
telephone  lines.  It  was  consequently  contended  by  complainants 
that  the  electric  company  could  place  the  light  wires  upon  the 
telephone  poles  and  thus  furnish  the  service  for  lighting  at  a 
nominal  expense.  Respondent  admitted  that  it  had  an  agreement 
with  the  Bell  company  to  use  the  poles  of  the  latter  under  certain 
conditions  and  restrictions,  but  could  not  avail  itself  of  that  privi- 
lege in  this  instance  because  the  telephone  poles  are  placed  too 
far  apart  to  make  a  safe  construction. 

The  span  between  the  telephone  poles  is  130  feet,  while  that 
between  the  electric  light  poles  is  only  100  feet,  and  consequently 
it  was  contended  by  respondent  that  by  reason  of  the  great  dis- 
tance between  poles,  the  necessary  sagging  of  the  lines,  and  the 
high  tension  of  the  light  wires,  the  proper  clearance  could  not 
be  secured  on  the  telephone  poles  to  make  the  construction  safe. 
If,  however,  the  telephone  company  would  permit  the  use  of 
its  poles  for  this  construction,  it  would  become  necessary  to  make 
a  proper  standard  construction  to  reset  the  poles  and  put  in  three 
additional  poles.   The  line  when  thus  reconstructed  would  become 
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the  property  of  the  telephone  axnpany,  while  the  cost  of  rebuild- 
ing it  would  have  to  be  paid  by  the  respondent.  This  plan  would, 
therefore,  prove  upon  the  whole  a  more  expensive  proposition  to 
the  electric  company  than  to  build  an  entirely  new  line. 

Prom  the  testimony  presented  it  appears  that  the  prospects  of 
future  building  and  improvement  in  South  Earlington,  so  far  as 
that  matter  can  now  be  determined,  and  the  consequent  demand 
for  increased  electric  light  service,  do  not  seem  to  be  encouraging. 
It  was  testified  that  South  Earlington  was  laid  out  seven  or  eight 
years  ago,  and  has  now  but  thirteen  houses  more  or  less  scattered. 
No  apfrfication  for  electric  light  had  been  made  to  respondent 
from  that  section  before,  nor  are  there  other  houses  in  that  dis- 
trict that  could  be  taken  in  or  connected  with  the  line  that  would 
reach  the  dwellings  of  the  complainants. 

The  president  of  the  electric  company  upon  the  questi(Mi  of 
how  many  consumers  would  be  required  to  justify  the  construc- 
tion of  the  line  under  consideration  testified  as  follows : 

Q.  How  many  patrons  or  customers  would  you  require  before 
you  would  construct  a  line  of  that  character? 

A.  We  never  had  any  fast  rule  on  that.  I  can  say  we  ought  to 
have  twice  the  revenue. 

Q.  That  is,  four  consumers? 

A.  Yes,  sir. 

Q.  Have  these  complainants  done  any  missionary  work? 

A.  There  are  no  houses  there  that  can  be  taken  in  with  this  line. 

It  was  suggested  by  the  Commission  at  the  hearing,  in  view  of 
the  unfortunate  position  in  which  both  parties  in  interest  were 
placed  in  the  matter,  that  some  compromise  plan  be  evolved  that 
could  be  accepted  by  both  parties  to  the  issue.  A  conditional 
proposition  was  then  submitted  to  complainants  to  the  effect  that 
if  they  would  pay  the  yearly  rental  of  telephone  poles  of  50  cents 
per  pole,  provided  the  telephone  company  would  permit  the  use 
of  its  poles,  the  electric  li^t  company  would  make  an  effort  to 
see  its  way  clear  to  install  the  service.  Complainants  were  given 
time  to  take  the  propositicm  home  and  consider  it.  Subsequently 
as  appears  from  a  letter  from  their  counsel  to  the  Commission, 
complainants  notified  the  company  that  they  were  ready  and  will- 
ing to  accept  the  offer  submitted  to  them. 
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There  is  nothing  appearitig  to  show  whether  the  consent  of  the 
telephone  company  could  or  could  not  be  obtained  for  the  use  of 
^  its  Hne  of  poles.  But  in  commenting  upon  complainants'  Bcccpt- 
ance  of  the  proposed  offer,  counsel  for  respondent  corporation 
states,  inter  alia,  that  ''the  poles  of  the  Bdl  Telephone  Company 
now  in  place  are  too  far  apart  to  support  the  wirii^^  necessary  to 
carry  electric  current  for  lighting  the  houses  of  your  clients  (com- 
plainants) and  if  this  pole  line  should  be  reconstructed,  by  placing 
the  poles  closer  together  and  adding  additional  poles,  the^  cost 
would  be  practically  no  less  than  for  the  electric  company  to 
construct  a  pole  line  for  its  own  use/'  Respondent  also  holds  that 
the  poor  prospect  of  getting  additional  consumers  from  that  sec- 
tion, and  the  right  of  complainants  to  discontinue  service  at  any 
time,  would  not  offer  adequate  remuneration  for  the  outlay  re- 
quired. But  it  was  set  forth  that  the  electric  company  is  willing 
to  enter  into  the  following  agreement  with  complainants: 

Complainants  to  pay  the  company  $100.00  and  the  com- 
pany to  agree  to  refund  this  $100.00  at  the  end  of  five  years, 
if  complainants  and  two  additional  customers,  who  have  each 
located  within  one  hundred  feet  of  any  one  of  the  new  poles 
erected,  shall  remain  customers  of  the  company  for  three 
years. 

There  was  no  evidence  offered  which  indicated  that  the  re- 
spondent could  furnish  service  to  complainants  at  present  and  for 
some  years  to  come,  except  at  a  loss  and  at  the  risk  of  having  its 
service  discontinued  sooner  or  later  after  incurring  the  expense 
of  installing  the  same. 

Under  conditions  so  uncertain  and  precarious  the  Commissi(Mi 
would  not  feel  warranted  in  requiring  the  respondent  to  install 
the  service  requested  by  complainants,  unless  it  were  to  append 
to  the  order  some  guaranty  or  element  of  protection  somewhat 
similar  to  the  one  contained  in  the  offer  submitted  by  reqxmdent. 
The  proposition  suggested  by  the  company  can  not  be  considered 
extravagant  under  existing  circtmistances,  and  seems  to  be  about 
the  only  feasible  method  respondent  could  take  to  protect  itself 
against  furnishing  a  service  that  might,  in  spite  of  intentions  and 
assurances  to  the  contrary,  prove  to  be  comparatively  transient. 
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A  compaiiy  can  not  reasonably  be  expected  to  construct  a  pole 
line  of  thirteen  hundred  feet  and  more  for  the  purpose  of  fur- 
nishing light  when  there  are  neither  sufficient  consumers  in  sight 
nor  in  prospect  to  cover  the  expense  of  the  construction  necessary 
to  supply  such  service.  An  order  will  be  issued  to  dismiss  the 
case  with  the  proviso  or  recommendation  that  the  time  specified 
in  the  offer  to  refund  the  $100.00  paid  in  advance  be  changed 
from  five  years  to  three  years,  and  that  the  offer  as  thus  modified, 
of  the  respondent  company  remain  open  to  complainants  for  their 
acceptance  at  any  time  within  the  next  six  nxmths  from  the  date 
of  this  ruling. 

Okdek. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in* 
vestigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit.  May  7,  191 5,  it  is  ordered:  That  the  complaint 
in  this  proceeding  be  and  the  same  is  hereby  dismissed ;  provided : 
That,  in  the  offer  of  the  respondent  referred  to  in  said  report,  the 
time  specified  to  refund  the  $100.00  paid  in  advance  be  changed 
from  five  years  to  three  years,  and  that  the  offer,  as  thus  modified, 
remain  open  to  complainants  for  their  acceptance  at  any  time 
within  the  next  six  months  from  the  date  of  this  order. 

By  the  Commission, 
Sam'l  W.  Pennypacker,  Chatrtnan. 


CxniRY,  ET  At.,  V.  Emlenton  Water  Company. 

Rates — Fair  return  on  investment — Comparison  of  rates-^Repro^ 
duction  cost — Depreciation — Abandoned  property  value. 

Complainants  alleged  that  the  rates  of  the  respondent  were  unreasonable 
and  were  higher  than  those  paid  for  similar  service  elsewhere.  The  tes* 
timony  did  not  show  the  character  of  the  plants  nor  the  amounts  invested 
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in  other  places.  Hie  books  of  the  company  have  not  been  well  kept  and  do 
not  show  property  accounts  properly. 

In  the  absence  of  proper  books  showing  property  accounts  and  after  an 
inspection  of  the  books  of  the  company  by  the  Commission's  accountant 
and  the  physical  property  by  the  engineer,  the  reproduction  cost  new,  less 
depreciation  and  less  the  value  of  abandoned  property,  was  taken  as  the 
proper  basis  for  rate  making.  It  having  been  found  that  the  present  rates 
of  the  company  do  not  provide  more  than  a  fair  return  upon  the  value  of 
the  property  invested,  it  was 

Held:  The  complaint  should  be  dismissed. 

COMPI^AINT  DOCKN  No.  297. 

Heport  and  Order  of  the  Commission. 
Com  m  issioner  Wright  : 

Citizens  of  the  Borough  of  Emlenton^  Venango  County,  filed 
a  complaint  against  the  Emlenton  Water  Company  alleging  that 
their  charges  are  excessive  and  more  than  other  companies  charge 
for  like  service. 

Emlenton  has  a  population  of  about  i»200,  and  the  evidence 
shows  that  most  of  the  people  own  their  own  houses  and  the  ma- 
jority of  them  have  bath  rooms  and  closets;  that  the  water  is 
pumped  from  the  river  to  an  elevation  of  about  309  feet  to  a 
reservoir,  from  which  it  supplies  the  town  by  gravity,  that  a  filter 
is  now  built  ready  to  use,  at  an  approximate  cost  of  $11,000,  that 
the  Emlenton  Water  Company  started  as  a  local  enterprise  in  the 
year  1874  and  was  incorporated  under  a  State  charter  in  1879, 
with  a  capital  of  $12,600,  which  subsequently  was  increased  to 
$20,000.00;  with  exception  of  superintendent  the  officers  drew 
no  salary  for  many  years;  the  books  and  accounts  have  been 
kept  in  such  unbusinesslike  manner  that  it  would  be  very  difficult 
to  determine  the  historical  cost  of  the  property. 

It  was  testified  by  witnesses  for  respondent  that  the  repro- 
duction value  of  the  property  was  $88,590.00,  less  allowance  for 
depreciation,  leaving  depreciated  value  as  of  January  i,  191 5,  of 
$76,256.00,  which  value  eliminates  a  stated  amount  of  abandoned 
property,  things  not  to-day  in  use.  The  value  of  abandoned  prop- 
erty, without  depreciation,  found  to  be  $12,719.27,  representing 
expenditures  which  were  made  with  intent  to  meet  necessities  and 
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exigencies  of  the  time  at  which  the  expenditures  were  made  and 
afterwards  rendered  impracticable  or  obsolete;  that  revenues 
from  actual  sales  for  1913  amounted  to  $6465.00,  and  the  ex- 
penses $3400.00,  leaving  a  profit  of  $4,064.00;  that  in  1914  sales 
amounted  to  $6,384.00,  and  actual  operating  expenses  $2,622.00, 
leaving  a  profit  of  $3,762.00;  that  now  with  lUter  installed  the 
plant  will  necessitate  double  pumping,  more  attention  to  filter 
plant,  expense  for  an  extra  man,  an  additional  engine  and  other 
expenses  which  will  increase  expenditures  to  $4,610.00;  that  1%, 
or  $760.00,  should  be  allowed  for  depreciation  in  order  to  keep 
the  plant  up  to  normal. 

Complainants'  witness  testified  as  to  rates  of  water  companies 
in  other  towns,  but  it  was  not  shown  that  the  character  of  the 
plants,  the  surroundings  nor  amounts  invested  were  similar. 

In'  view  of  the  fact  that  the  defendant  company  has  not  kept 
proper  books  showing  property  accounts,  the  reproduction  value 
is  in  this  case  taken  as  a  basis  for  rate-making. 

Upon  suggestion  agreed  to  between  opposing  counsel  and  for 
the  purpose  of  corroboration,  the  chief  of  the  Bureau  of  Ac- 
counts and  Statistics  has  visited  Emlenton  and  looked  over  such 
records  as  were  obtainable,  and  the  chief  of  the  Commission's 
Bureau  of  Engineering  also  personally  inspected  the  physical  con- 
dition of  the  plant. 

After  giving  full  consideration  to  all  the  evidence  based  upon 
estimates  made  by  witnesses  and  after  considering  the  report  of 
Engineer  Snow  of  the  Commission,  the  Commission  is  of  the 
opinion  that  a  fair  present  value  for  the  property  and  franchises 
of  the  Emlenton  Water  Company  is  $62,052.00,  and  that  the  ex- 
penses and  cost  of  administration  will  be  so  increased  by  the 
operation  of  the  filter  plant  now  installed,  as  required  by  the  State, 
the  additional  power  for  pumping,  without  allowing  for  depre- 
ciation, that  there  will  not  be  more  than  a  fair  and  adequate  re- 
turn upon  the  investment  based  upon  the  present  rates. 

This  complaint  is  that  the  charges  are  excessive  and  no  question 
of  adequacy  of  supply  or  quality  of  water  is  at  issue,  but  there 
was  some  testimony  bearing  upon  the  quality  of  the  water  by  rea- 
son of  "dead  ends"  in  mains.    The  Commission  is  assured  that 
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the  company  will  remedy  these  ''dead  ends"  wherever  they  are 
found  to  exist. 

'The  cost  of  water  to  a  company  includes  a  fair  return  to  the 
persons  who  furnish  the  capital  for  the  construction  of  the  jdant 
in  addition  to  an  allowance  annually  of  a  sum  sufficient  to  keep 
the  plant  in  good  repair  and  to  pay  any  fixed  charges  for  operat- 
ing expenses."  What  the  company  is  entitled  to  demand  in  order 
that  it  may  have  just  compensation  is  a  fair  return  upon  the  rea- 
sonable value  of  the  property  at  the  time  it  is  beiqg  used  for  the 
public. 

The  Commission  will  require  that  the  respondent  company 
forthwith  open  and  keep  proper  books  of  property  and  accounts 
based  upon  a  detailed  inventory  of  the  property  as  it  now  stands 
and  that  a  complete  report  of  cash  receipts  and  disbursements  be 
installed  and  kept,  and  the  case  is  hereby  dismissed. 

After  full  consideration  of  all  the  evidence  as  to  value  of  prop- 
erty, revenue  as  shown,  the  necessary  expenses  and  depreciation 
incident  to  the  proper  conduct  of  its  business,  it  is  the  c4>inion  of 
the  Commission  that  the  complainant  has  failed  to  show  that  the 
rates  are  excessive,  and  the  complaint  should  be  dismissed. 

Okder. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereon,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit,  May  7,  191 5,  it  is  ordered:  That  the  complaint 
in  this  proceeding  be  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
SAMUitt  W.  Pennypacker^  Chairman. 
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BOBOUGH  or  SCHUYI^KILL  HaV£N  V.  SCHUYtKILL  HavEN  GaS  & 

Water  Co. 

Duty  of  public  service  company — Failure  to  provide  adequate 
wafer  supply — Remedy. 

The  endencc  m  thti  ciae  showed  a  faUnre  on  the  part  of  the  reipondent 
compaay  to  fulfill  its  part  of  a  contract  made  with  the  complainant  several 
years  ago  when  a  proceeding  in  quo  warranto  was  compromised,  and  a 
failure  to  provide  an  adequate  supply  of  water  for  the  needs  of  citizens 
in  the  complainant  borough. 

HM:  It  is  the  duty  of  the  respondent  to  furnish  an  adequate  supply  of 
pure  water,  and  one  of  the  purposes  of  the  Pid>lic  Service  Company  Law 
is  to  ooaipel  the  performance  of  that  duty.  Order  entered  requiring  nec- 
essary steps  to  be  taken  to  secure  an  adequate  supply. 

Complaint  Docket  No.  171. 

Report  and  Order  of  the  Commission. 

Commissioner  Wallace  : 

The  Schuylkfll  Haven  Gas  and  Water  Company  was  incor- 
porated tmder  special  act  of  assembly  approved  the  14th  day  of 
February,  1865,  for  the  purpose  of  ftu-nishing  water  to  the  in- 
habttailts  of  the  Borough  of  Schuylkill  Hayen.  This  company 
later  a€Gq>ted  the  provisions  of  the  General  Incorporation  Act  of 

1874. 

The  company  in  the  year  1884  commeaced  the  tmildii^  of  a 
reservoir  and  the  laying  of  pipe  lines  through  the  streets  and  high- 
ways of  the  borough  and  since  that  time  has  been  supplying  water 
to  the  public  in  the  said  borough. 

On  August  26,  1909,  the  Borough  of  Schuylkill  Haven  filed  a 
petition  in  the  office  of  the  attorney  general  of  the  Commonwealth 
of  Pennsylvania^  requesting  him  to  institute  quo  warranto  pro- 
ceedings against  the  respondent  company,  averring,  among  other 
things,  an  inadequate  and  insufficient  supply  of  pure  water,  and 
after  hearing  the  attorney  general  granted  the  request  of  the  bor- 
ough and  the  quo  warranto  proceedings  were  begun  in  the  Court 
of  Common  Pleas  of  SchuyUdll  County  on  February  14,  1910,  to 
which  an  answer  was  filed  by  the  said  water  company.  Before 
any  decision  was  made  by  the  said  court  of  Sdraylkill  County,  a 
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compromise  agreement  was  altered  into  between  the  borough  and 
the  company.  This  agreement  provides  that  the  company  will 
furnish  an  additional  water  supply  from  a  stream  known  as  Himi- 
mels  run,  and  if  the  additional  "water  supply  to  be  secured  from 
the  said  Hummels  run  should  prove  inadequate,  it  will  at  once 
extend  the  pipe  line  to  a  stream  known  as  Borgenbach's,  in  Wayne 
Township,  Schuylkill  County,  at  a  point  from  which  the  water 
therefrom  can  be  readily  delivered  to  the  breast  of  Panther  creek 
dam." 

The  additional  supply  of  water  from  Hummels  run  proved  in- 
adequate and,  although  requested  by  the  borough,  the  company 
has  failed  and  refused  to  build  an  additkmal  reservoir  or  to  con- 
nect the  Borgenbach's  run  with  the  Panther  creek  reservoir. 

The  borough  in  its  ccmiplaint  in  this  case  alleged  that  the  re- 
spondent company  does  not  furnish  to  the  public  an  adequate  and 
sufficient  supply  of  pure  water  nor  an  adequate  protection  against 
fires. 

A  number  of  hearings  were  held  in  this  case  and  a  large  amount 
of  testimony  taken.  Without  any  discussion  of  the  evidence  of 
the  various  witnesses,  we  think  that  the  testimony  clearly  shows 
that  the  water  supply  of  the  respondent  company  furnished  to  the 
Borough  of  Schuylkill  Haven  is  not  sufficient  to  meet  the  demands 
of  its  inhabitants  for  domestic  and  manufacturing  purposes  and 
for  the  extinguishment  of  fires.  It  is  the  duty  of  the  water  com- 
pany to  furnish  an  adequate  and  sufficient  supply  of  water  to  the 
borough,  and  one  of  the  purposes  of  the  Public  Service  Company 
Law  is  to  protect  the  borough  and  require  the  water  company,  by 
proper  order,  to  make  such  additions  to  its  facilities  and  changes 
in  its  operation  as  will  give  to  the  borough  an  adequate  and  suf- 
ficient supply. 

It  is  the  opinion  of  the  Commission  that  the  respondent  com- 
pany should  secure  an  additional  supply  of  water  from  Borgen- 
bach's  run,  or  some  other  stream  of  equal  size  and  purity. 

That  the  respondent  company  shall  keep  open  the  valve  in- 
stalled for  the  purpose  of  reducing  the  pressure  in  the  main  line, 
about  three  miles  from  the  reservoir,  and  not  reduce  the  flow  of 
water  from  the  reservoir  to  the  borough. 

That  the  respmdent  company  extend  the  eight-mch  supply  main 
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pipe  from  the  present  terminus  at  the  corner  of  Main  and  Dock 
streets  eastwardly  about  3,000  feet  to  the  central  part  of  "Fair- 
mount  Addition." 

That  the  respondent  water  company  shall,  under  all  ordinary 
conditions,  keep  the  gate  valve  on  the  eight-inch  main  supplying 
the  borough  with  water  from  the  Panther  creek  reservoir,  wide 
open. 

That  the  respondent  water  company  shall  permanently  install 
two  self-recording  pressure  gauges:  one  on  the  pipe  line  at  a 
point  on  the  hill  in  the  "Fairmount  Addition/'  and  another  on  the 
pipe  line  at  a  point  in  the  central  part  of  the  borough. 

That  the  respondent  water  company  shall  install  and  keep  in 
operation  at  the  Panther  creek  reservoir  a  self-registering  gauge. 

That  the  said  respondent  water  company  shall  protect  the  res- 
ervoir from  contamination  or  pollution  by  animals,  and  also  from 
the  surface  wash  from  the  road,  by  the  erection  of  a  fence  around 
said  reservoir. 

Therefore,  an  order  will  be  entered  directing  the  company  to 
comply  with  this  finding  and  determination. 

Order. 

This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  May  7, 1915,  the  Schuylkill  Haven  Gas  and  Water 
Company  is  hereby  ordered : 

First :  To  secure  an  additional  supply  of  water  from  Borgen- 
bach's  run,  or  some  other  stream  of  equal  size  and  purity. 

Second :  To  keep  open  the  valve  installed  for  the  purpose  of 
reducing  the  pressure  in  the  main  line,  about  three  miles  from  the 
reservoir,  and  not  reduce  the  flow  of  water  from  the  reservoir  to 
the  borough. 

Third :  To  extend  the  eight-inch  supply  main  pipe  from  the 
present  terminus  at  the  corner  of  Main  and  Dock  streets  east- 


Digitized  by  CjOOQ  IC 


6ao  -       THE  PENNSYLVANIA  2P.C.R. 

wardly  about  3,000  feet  to  the  central  part  of  the  "Fairmount 
Addition." 

Fourth :  To  keep,  under  all  ordinary  conditions,  the  gate  valve 
on  the  eight-inch  main  supplyii^  the  borough  with  water  from 
the  Panther  creek  reservoir,  wide  open. 

Fifth:  To  install  permanently  two  self-recording  pressure 
gauges :  one  on  the  pipe  line  at  a  point  on  the  hill  in  the  "Fair- 
mount  Addition/'  and  another  on  the  pipe  line  at  a  point  in  the 
central  part  of  the  borough. 

To  install  and  keep  in  operation  at  the  Panther  creek  reservoir 
a  self-registering  gauge. 

To  protect  the  reservoir  from  contamination  or  pollution  by 
animals,  and  also  from  surface-wash  from  the  road,  by  the  erec- 
tion of  a  fence  around  said  reservoir. 

By  the  Commission, 
Sau%  W.  Pennypacker,  Chairman. 


Application  op  Peoples  Natural  Gas  Co.  and  Borough  op 

Juniata. 

Approval  of  franchise  contract — Competition  between  natural  and 
artificial  gas  companies — Contract  ultra  vires. 

The  Peoples  Natural  Gas  Company  and  the  Borough  of  Juniata  joined 
in  a  petition  for  the  approval  of  a  franchise  contract  giving  said  company 
the  right  to  supply  natural  gas  to  the  public  m  said  borough,  and,  when 
the  supply  of  natural  gas  is  insufficient  to  give  adequate  service,  then  to 
supply  artificial  gas.  Hie  said  company  has  the  power  under  its  charter 
to  supply  natural  gas  in  the  said  territory,  but  has  no  power  to  manufac- 
ture or  sell  artificial  gas  either  here  or  elsewhere. 

The  Altoona  Gas  Light  &  Fuel  Company  now  supplying  artificial  gas  in 
the  said  borough,  protested. 

Held:  i.  Although  used  for  the  same  purposes,  natural  and  artificial 
gas  are  essentially  diflferent  commodities,  and  in  such  case  the  Commission 
will  not  restrain  competition. 

2.  The  portion  of  the  contract  giving  the  applicant  the  right  to  supply 
artificial  gas  is  beyond  the  powers  of  the  company  and  is  void,  but  this  is 
no  objection  to  the  remaindar  of  the  contract  which  should  be  approved. 


/ 
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MUNICIPAI*  CpNTKACT  DoCKET  No.  367,  I914. 

Report  and  Order  of  the  Commission. 
Commissioner  Gaither: 

A  joint  petition  is  filed  by  the  Peoples  Natural  Gas  Company 
and  the  Borough  of  Juniata,  Blair  County,  for  a  Certificate  of 
Public  Convenience  approving  a  franchise  ordinance,  enacted  by 
council  October  5,  1914,  and  formally  accepted  by  the  company 
November  4,  1914.  Franchise  rights  and  privileges  are  granted 
unto  the  company  "for  the  purpose  of  supplying  natural  or  man- 
ufactured gas  for  fuel  and  lighting  purposes,  "for  a  term  of  forty 
years.  Section  10  of  the  ordinance  reads  in  part :  "The  said  Peo- 
ples Natural  Gas  Company/'  etc.,  "shall  not  have  the  right  under 
this  ordinance  to  sell  and  distribute  manufactured  gas  until  such 
time  as  the  supply  is  no  longer  sufficient  to  give  adequate  service 
of  natural  gas  throughout  the  borough.  Upon  such  diminution 
or  failure  in  volume  of  natural  gas,  the  said  Peoples  Natural  Gas 
Company,  its  successors  or  assigns,  may  then  use  its  pipe  lines 
and  other  appliances  in  the  borough  for  the  distribution  and  sale 
of  manufactured  gas/' 

The  Peoples  Natural  Gas  Company  was  organized  under  the 
"Natural  Gas  Act"  of  May  29,  1885,  for  the  purpose  of  "produc- 
ing, distributing  and  sellii^  natural  gas"  only  in  the  City  of  Pitts- 
burgh and  eastwardly  as  far  as  and  including  the  City  of  Altoona. 
On  July  5,  1909,  the  charter  was  so  amended  to  take  in  additional 
territory,  including  the  Borough  of  Juniata,  mentioned  herein. 
Neither  in  the  original  or  amended  charter  the  term  "manufac- 
tured gas"  is  referred  to. 

To  the  issuance  of  a  Certificate  of  Public  Convenience  a  pro- 
test is  filed  by  the  Altoona  Gas  Light  and  Fuel  Company.  This 
company  is  organized  for  the  purpose  of  manufacturing  and  sell- 
ing artificial  gas,  and  since  March  7,  1903,  has  been  operating 
and  doing  business  in  Juniata  Borough,  the  territory  the  natural 
gas  company  is  now  seeking  to  also  occupy. 

The  first  objection  raised  by  the  protestant  company  is  that  at 
the  present  time  it  is  supplying  the  inhabitants  of  the  borough  with 
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gas  for  light  and  fuel,  and  that  it  should  be  protected  by  this  Com- 
mission from  competition. 

Q>unsel  for  the  protestant  company,  cites  a  large  niunber  of 
decisions  in  support  of  the  contention  that  the  Commission  should 
sustain  this  objection,  but  apparently  none  of  them,  nor  any  oth- 
ers we  can  find;  go  so  far  as  to  say  that  an  artificial  gas  company 
should  be  protected  in  its  field  from  the  competition  of  a  natural 
gas  company.  They  all  deal  with  the  subject  from  the  basis  of 
a  similar  commodity,  or  the  rendering  of  like  service  by  two  pul>- 
lic  service  corporations. 

The  principal  witness  for  the  petitioners,  admitted  by  counsel 
for  the  protestant  company,  to  be  an  expert,  testified  as  to  the 
distinction  between  artificial  and  natural  gases.  He  said :  "The 
B.  T.  U.  (British  Thermal  Unit)  in  natural  gas  is  about  iioo. 
The  B.  T.  U.  in  artificial  gas  runs  from  450  to  650.  ...  On 
account  of  the  difference  ...  in  heat  unit,  the  consumers  nat- 
urally take  the  article  which  gives  them  the  best  returns  for  their 
money.  The  price  in  Juniata  of  artificial  and  natural  gas  ccnu- 
pared,  would  be  about  six  to  one,  taking  into  consideration  both 
heat  unit  and  price."  Considerable  differentiation  is  manifest  in 
the  analysis  of  gases,  and  authorities  do  not  attempt  to  confuse 
natural  with  certain  artificial  gases,  such  as  those  made  from  coal, 
oil,  etc. 

That  the  people  of  the  borough  want  natural  gas  there  is  no 
doubt  [they]  having  demonstrated  this  by  petition,  and  the  or- 
dinance itself  provides  that  the  rate  to  be  charged  for  natural  gas, 
shall  under  no  conditions,  be  as  high  as  fifty  per  cent,  of  the  rate 
charged  for  artificial  gas  by  the  protestant  company.  No  com- 
pany has  the  right  to  expect  a  Commission  to  protect  it  against 
the  competition  of  a  product  which  can  be  supplied  at  less  than 
one-half  the  cost  of  another  product  and  answer  the  same  pur- 
poses. 

This  Commission  cannot  but  have  in  mind  the  question  of  com- 
petition insofar  as  modem  and  more  advantageous  services  are 
concerned,  at  a  less  cost,  and  if  one  company  by  reason  of  its 
superior  advantages,  gives  to  the  public  a  service  as  good  as  the 
existing  utility,  at  very  much  lesser  rates,  the  interests  of  the 
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public  should  prevail,  and  for  these  reasons  the  first  objection 
raised  by  the  protestant  company  cannot  be  sustained. 

The  second  objection  raised  by  the  Altoona  Gas  Light  and  Fuel 
Company,  is  that  the  Commission  should  not  aj^rove  a  franchise 
granting  the  rights  to  a  natural  gas  company  which  said  company 
has  no  authority  to  receive"  or  exercise. 

There  seems  to  be  no  doubt  that  councils  of  a  municipality 
cannot  vest  in  a  corporation  rights  which  it  is  not  authorized  to 
exercise  by  its  charter,  and  apparently  the  company  joimng  in 
the  petition,  realizes  this  as  the  attorney  representing  it  stated: 
"We  make  no  claim  that  the  company  as  now  constituted  has  the 
right  to  distribute  artificial  gas." 

The  municipality  has  no  right  to  authorize  this  company  to 
supply  manufactured  gas,  nor  does  the  company  have  the  right  to 
become  a  means  for  the  passing  on  of  a  franchise  for  that  pur- 
pose from  the  municipality  to  some  other  company.  It  is  apparent 
the  features  of  the  ordinance  relating  to  the  manufacture,  sell- 
ing, distributing  or  otherwise  dealing  in  artificial  gas,  are  void  and 
the  only  valid  portions  are  the  assent  of  the  municipality  and  those 
conditions  which  relate  to  the  manner  of  constructing  the  plant 
proposed.  On  this  point  let  us  quote  Mr.  Justice  Sterktt  in  the 
Appeal  of  the  City  of  Pittsburgh,  115  Pa.  4:  •'Councils  are  au- 
thorized to  give  or  withhold  their  consent,  without  more.  They 
have  no  right  to  couple  their  assent  with  any  condition  or  restric- 
tion not  imposed  by  the  act,  unless  the  company  agrees  to  accept 
the  same  and  be  bound  thereby,  and  even  then,  the  conditions  or 
restrictions  so  accepted  by  the  company,  must  harmonize  and  in 
no  wise  conflict  with  the  provisions  of  the  act.  ...  In  view 
of  the  limited  authority  delq^ted  to  councils,  it  is  a  grave  mis- 
take to  assume  .  .  .  that  they  have  the  power  to  legislate  on 
any  and  everything  directly  or  indirectly  connected  with  the  gen- 
eral subject,''  and  finally,  ''One  section  of  an  ordinance  may  be 
declared  reasonable  and  valid,  while  another  section  of  the  same 
ordinance  may  be  pronounced  unreasonable  and  void." 

Taking  everything  into  consideration  in  this  case  this  Com- 
mission cannot  hold  that  the  ordinance  herewith  attacked  is  in- 
valid in  its  entirety,  and  for  the  above  reasons  the  second  objec- 
tion must  also  fall.    Should  the  Peoples  Natural  Gas  Company 
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desire  to  enter  the  business  of  manufacturii^  and  selling  arti- 
ficial gas,  it  will  be  necessary  to  obtain  the  consent  of  the  Com- 
monwealth, but  not  before  applying  to  this  Commission  for  a  Cer- 
tificate Qi  Public  Convenience. 

An  attempt  was  made  by  the  petitioners  to  convince  the  Com^ 
missicMi  that  the  Altoona  Gas  Light  and  Fuel  Company  is  not  ren- 
dering adequate  service  to  its  customers  in  the  Borough  of  Juni- 
ata. While  it  is  true  the  company  has  not  made  any  extensive 
extensions  during  the  past  several  years  in  this  growing  com- 
munity, it  cannot  be  determined  from  the  testimony,  that  it  has 
been  wholly  n^ligent.  The  investment  of  this  corporation  is 
placed  at  $70,000  in  the  Borough  of  Juniata.  Since  1907  it  has 
been  paying  reasonable  dividends  on  its  jM^f erred  stock.  It  is 
now  supplying  332  customers. 

There  is  no  contention  [that]  the  Peoples  Natural  Gas  Com- 
pany will  not  live  up  to  its  contract  with  the  borough.  It  is  ob- 
taining its  supply  of  natural  gas  from  about  600  wells  owned  by 
it,  and  purchases  gas  fronv  3,600  other  wells  in  West  Viiginia. 
It  completed  its  line  across  the  mountain  into  Altoona  durii^  the 
year  1913  at  a  cost  of  $460,000,  with  a  now  total  investment  in 
that  city  of  about  $530,000.  Its  principal  officer  estimates  an  ex- 
penditure in  the  Borough  of  Juniata  of  about  $65,000,  and  ex- 
pects to  serve  about  1,300  customers,  anticipating  a  five  per  cent 
increase  «ach  year. 

For  the  above  stated  reasons  and  under  all  the  facts  in  the 
case,  the  Commission  is  of  the  opinion  that  the  ordinance  fran- 
chise contract  between  the  Peoples  Natural  Gas  Company  and 
the  Borough  of  Juniata  should  be  approved  and  an  order  will  be 
so  entered. 

Okdek. 

This  case  being  at  issue  upon  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having  on  the  date  hereof,  made  and  filed 
of  record  a  report  containii^  its  findit^  of  fact  and  conclusion 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 
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Now,  to  wit,  it  is  ordered :  That  a  Certificate  of  Public  Con- 
venience be  issoed,  evidencing  the  Commission's  approval  of  or- 
dinance ccHitract  between  the  Peoples  Natural  Gas  Company  and 
the  Borough  of  Juniata. 

By  the  Commission, 
Samuki.  W.  PcNNYPACKtt,  ChatrmoH. 


Lehigh  Fiw  Brick  Works,  ct  al.,  v.  P«NNSvtVANiA  Railroad 

Co.,  ET  At. 

Carriers — Through  routes— Joi$U  rates. 

Complainants  aver  that  there  is  an  actual  physical  railroad  connection 
between  the  coal  and  coke  fields  of  Western  Pennsylvania  by  way  of  the 
Pemi^yWattia  Railroad  to  Mt  Camel,  thence  by  the  Lehigh  Valley  Rail- 
road to  Lizard  Creek  Junction,  and  thence  by  the  Lehigh  ft  New  England 
Railroad  to  the  plants  of  the  complainants  in  Catasauqua,  Pa. ;  that  through 
routes  and  joint  rates  are  now  established  by  said  route  to  Palmerton,  on 
the  line  of  the  Lehigh  ft  New  England  Railroad,  a  short  distance  from 
GataniK|iia;  and  that  stmilar  routes  and  rates  are  not  allowed  to  the  com- 
plaioaiits. 

The  routes  at  present  used  do  not  deliver  shipments  to  the  plants  of  the 
complainants,  but  necessitate  a  switching  movement  at  the  end  of  the  haul, 
for  which  a  charge  of  50  cents  per  ton  is  made. 

Held:  That  the  respondents  should  establish  a  through  route  and  joint 
rate  via  Mt.  Carmel  and  Lizard  Creek  Junction  as  asked  for,  and  that  said 
rates  be  5  cents  per  ton  higher  than  the  existing  rates  to  Palmerton. 

Complaint  Dockct  No.  344. 

Report  and  Order  of  the  Commission. 

Commissioner  Pennypacker  (Chairman) : 

The  complaint  sets  forth  in  substance  that  the  complainants  are 
corporations  chartered  in  Pennsylvania  engaged  in  the  manufac* 
taring  business  in  the  Borough  of  Catasauqua,  all  using  bitumi- 
nous coaly  and  that  one  of  them,  the  Crane  Iron  Works,  uses  both 
coal  and  cokt;  that  the  fields  from  which  they  draw  their  sup- 
plies of  coal  and  coke  are  in  this  State,  ak>i%  the  lines  of  the 
Pennsylvania  Railroad  Company,  and  are  known  as  the  Gallitzin, 
Latrobe,  Connellsville,  Clearfield,  and  Westmoreland  rate  groups  ; 
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that  the  respondents  are  common  carriers  engaged  in  the  trans- 
portation of  persons  and  property;  that  the  plants  of  complain- 
ants in  Catasauqua  are  located  on  the  line  of  die  Ldiigh  &  New 
England  Railroad  Company,  and  that  the  line  of  no  other  carrier 
reaches  these  jdants ;  that  the  Lehigh  &  New  England  Railroad 
Company  connects  with  the  railroad  of  the  Lehigh  Valley  Railroad 
Company  at  Lizard  Creek  Junction,  Pa.,  and  the  railroad  of  the 
Lehigh  Valley  Railroad  Company  connects  with  the  railroad  of  the 
Pennsylvania  Railroad  Company  at  Mount  Carmel»  Pa.,  and  at  each 
of  these  points  a  physical  connection  exists ;  that  it  is  practicable 
and  convenient  to  transport  coal  and  coke  in  the  same  cars  from 
the  fields  of  the  designated  rate  groups  over  the  line  of  the  Penn- 
sylvania Railroad  Company  to  Mount  Cannel,  Pa.,  thence  over 
the  line  of  the  Lehigh  Valley  Railroad  Company  to  Uzard  Creek 
Junction,  and  thence  over  the  line  of  the  Lehigh  &  New  England 
Railroad  Company  to  Catasauqua  and  the  plants  of  the  complain- 
ants ;  that  through  routes  and  joint  rates  are  now  estblished  from 
the  said  fields  to  Palmerton,  Pa.,  upon  cdce  from  Gallitzin,  $1.60 
per  ton;  from  Latrobe,  $1.80  per  ton;  from  Connellsville,  $2.00 
per  ton  (the  ton  being  2,000  lbs.  in  each  case) ;  and  upon  coal 
from  the  Clearfield  and  Latrobe  groups,  $1.70  per  ton;  from 
Greensburg,  $1.80  per  ton;  from  Westmoreland,  $1.95  per  ton 
(the  ton  being  2,240  lbs.  in  each  case)  ;  that  Catasauqua  is  on  the 
line  of  the  Lehigh  &  New  England  Railroad  Company,  a  short 
distance  east  of  Palmerton ;  that  no  through  routes  and  joint  rates 
exist  to  Catasauqua,  and  that  complainants  are  required  to  pay 
unjust  and  unreasonable  rates  for  the  transportation  of  cdce  and 
coal  to  their  plants.  The  complaint  prays  for  the  establishment 
of  through  routes  and  joint  rates  not  in  excess  of  those  now  in 
effect  to  Palmerton. 

The  answer  of  the  Pennsylvania  Railroad  Company,  respond- 
ent, denies  that  the  route  for  the  transportation  of  coke  and  coal 
over  the  line  of  the  Pennsylvania  Railroad  to  Mount  Carmd, 
thence  over  the  line  of  the  Lehigh  Valley  Railroad  to  Lizard  Creek 
Junction,  and  thence  over  the  line  of  the  Lehigh  &  New  England 
Railroad  to  the  plants  of  complainants  would  be  a  convenient 
route,  and  avers  that  this  route  is  less  practicable  and  convenient 
than  the  three  routes  already  established.    The  answer  admits 
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that  the  respondent  participates  in  joint  rates  on  coal  and  coke  to 
Pabnerton,  and  avers  that  the  circumstances  and  conditions  ex- 
isting at  Catasauqua  are  substantially  different  and  dissimilar.  It 
further  denies  that  the  rates  to  Catasauqua  ''are  unjust,  unrea- 
sonable or  otherwise  unlawful/' 

The  answer  of  the  Lehigh  &  New  England  Company,  respond- 
ent, admits  the  averments  of  the  complaint  as  to  the  railroad  con- 
nections and  rates  to  Palmerton ;  that  no  through  routes  and  joint 
rates  escist  to  Catasauqua,  and  that  the  rates  and  charges  for  the 
transportation  of  coal  and  coke  to  the  plants  of  the  complainants 
involve  a  combination  of  through  and  local  rates  which  are  un- 
just. It  avers  that  the  respondent  has  been  ready  and  willing  to 
join  with  the  Pennsylvania  Railroad  Company  and  the  Lehigh 
Valley  Railroad  Company  in  the  making  and  publishing  of  proper 
joint  through  rates  on  bituminous  coal  and  coke  to  the  plants  of 
the  complainants  upon  the  usual  terms  and  conditions  applicable 
to  such  traffic  under  similar  conditions ;  that  joint  through  rates 
on  other  commodities  to  and  from  Catasauqua  have  been  made 
and  published  by  the  Pennsylvania  Railroad  Company,  the  Le- 
high Valley  Railroad  Company,  the  respondent  and  other  car- 
riers ;  that  it  is  ready  and  willing  to  handle  coal  delivered  to  it  at 
Lizard  Creek  Junction  for  the  same  rates  and  the  same  divisions 
as  now  exist  with  respect  to  coal  and  coke  shipped  to  Pabnerton ; 
that  it  has  made  and  published  a  tariff,  P.  S.  C.-Pa.  No.  288,  ef- 
fective December  i,  1914,  ''fixing  a  rate  of  50c  upon  coke  and 
coal  handled  by  it/'  to  be  effective  only  in  the  absence  of  through 
rates.  It  will  be  observed  that  the  last  averment  is  imperfect  and 
incomplete  since  there  is  no  statement  as  to  what  quantity  of  coal 
and  coke  the  50c  applies. 

The  answer  of  the  Lehigh  Valley  Railroad  Company  avers  that 
it  is  an  intermediate  line ;  that  it  does  not  originate  any  of  the 
traffic  described,  and  that  it- has  been  and  continues  to  be  ready 
and  willing  to  establish  through  rates  in  connection  with  other 
carriers  over  the  roads  referred  to  by  the  complainants  for  the 
same  charges  whkh  have  heretofore  accrued  to  it  prior  to  De- 
cember I,  1914.     ^ 

The  material  facts  found  from  the  testimony  presented  are  as 
follows : 


Digitized  by  CjOOQIC 


CoB  THE  PENNSYLVANIA  2  P.  C  R. 

The  plants  of  the  Crane  Iron  Works,  the  Bryden  Horse  Shoe 
Company,  and  the  Lehigh  Fire  Brick  Works,  the  complainants, 
are  located  in  the  Borough  of  Catasauqua,  on  the  east  bank  of  the 
Lehigh  River.  The  two  latter  use  bituminous  coal,  and  the  Crane 
Iron  Works  uses  both  coke  and  coal.  The  two  furnaces  of  this 
corporation  consume  190,000  tons  of  cdce  and  5,000  tons  of  coal 
each  year.  In  large  measure  the  coal  so  used  comes  from  the 
Westmoreland,  Greensburg,  and  Clearfield  coal  districts,  and  the 
coke  from  the  Gallitzin,  Latrobe,  and  Connellsville  coke  districts, 
all  in  Western  Pennsylvania.  There  are  at  present  three  through 
routes  by  means  of  which  the  coal  and  coke  originating  in  these 
districts  may  find  transportation  by  rail  to  Catasauqua.  On  die 
first  of  them  the  conunodities  are  transported  over  the  Pennsyl- 
vania Railroad  to  Mount  Carmel,  and  are  there  delivered  to  the 
Lehigh  Valley  Railroad.  On  the  second  the  commodities  are 
transported  over  the  Pennsylvania  Railroad  to  Buttonwood,  and 
are  there  delivered  to  the  Central  Railroad  of  New  Jersey.  On 
the  third,  the  commodities  are  transported  over  the  Pennsylvania 
Railroad  to  Harrisburg,  and  are  there  ddivered  to  the  Philadel- 
phia &  Reading  Railway.  The  point  of  delivery  upon  the  Cen- 
tral Railroad  of  New  Jersey  is  in  the  Borough  of  Catasauqua, 
upon  the  east  side  of  the  Leh^h  river,  but  between  it  and  the 
plants  of  the  complainants  runs  the  Lehigh  canal.  The  point  of 
delivery  upon  the  Lehigh  Valley  Railroad  and  upon  the  Phila- 
delphia &  Reading  Railway  is  not  in  the  Borough  of  Catasauqua 
at  all,  but  is  within  a  near  township  upon  the  west  side  of  the 
Lehigh  river.  By  neither  of  these  three  through  routes  is  there 
any  connection  with  the  i^ants  of  the  complainants. 

The  existing  rates  published  by  the  Pennsylvania  Railroad 
Company  by  each  of  these  routes  are  as  follows:  Upon  coke 
from  Gallitzin,  rate  group,  $1.60  per  ton,  2,000  lbs.;  from 
Latrobe,  rate  group,  $1.80  per  ton,  2,000  lbs.;  from  Connells- 
ville, rate  group,  $2.00  per  ton,  2,000  lbs.  Upon  coal  from 
Clearfield  and  Latrobe,  rate  group,  $1.70  per  ton,  2,240  lbs. ;  from 
Greensburg,  rate  group,  $1.80  per  ton,  2,240  lbs.;  fr<Hn  West- 
moreland, rate  group,  $1.95  per  ton,  2,240  lbs. 

The  only  way  in  which  the  cars  loaded  with  coke  and  coal  can 
reach  the  plants  of  the  complainants  from  these  points  of  delivery 
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is  by  a  further  transportation  over  the  tracks  of  the  Lehigh  & 
New  England  Railroad,  which  road  makes  an  additional  local  or 
switching  charge  of  fifty  cents  a  ton.  This  rate  was  put  into 
effect  December  i,  1914,  with  the  result  that  one  of  the  furnaces 
of  the  Crane  Iron  Works  is  out  of  blast  and  the  other  was  banked 
on  the  13th  of  December,  1914.  The  charge  of  fifty  cents  a  ton 
increased  the  expenses  of  manufacturing  iron  at  the  Crane  Iron 
Works  about  $97,500  per  annum. 

Prior  to  the  year  1914  the  Crane  Railroad  Company  owned 
tracks  in  the  Borough  of  Catasauqua  which  connected  with  the 
plants  of  the  complainants  and  also  with  the  tracks  of  the  Central 
Railroad  of  New  Jersey  within  the  borough,  and  also  with  those 
of  the  Ldiigh  Valley  Railroad  Company  on  the  west  bank  of.  the 
Lehigh  river.  The  Empire  Steel  and  Iron  Company,  which  owned 
the  Crane  Iron  Works,  was  also  the  owner  of  the  stock  of  the 
Crane  Railroad  Company.  In  1907  this  latter  company  estab- 
lished a  rate  of  $2.00  per  car  upon  coke  and  coal  transported  over 
its  lines  to  the  plants  of  the  complainants,  and  this  rate  remained 
in  force  until  November  30,  1914.  The  charge  was  absorbed  by 
the  through  lines  of  railroads  or  one  of  them.  However,  in  the 
cases  of  Crane  Railroad  Company  v.  the  Philadelphia  &  Reading 
Railway  Company,  et  al.,  15  I.  C.  C.  248,  and  the  Crane  Iron 
Works  V.  the  Central  Railroad  of  New  Jersey,  17  I.  C.  C.  514, 
the  Interstate  Commerce  Commission  held  that  the  Crane  Rail- 
road Company  was  a  plant  facility  of  the  Crane  Iron  Works,  and 
therefore  not  entitled  to  share  in  through  rates.  Thereafter  the 
through  lines  refused  to  absorb  the  $2-rate  so  far  as  it  affected 
shipments  to  the  Crane  Iron  Works.  In  1914  the  Crane  Railroad 
was  sold  to  the  Lehigh  &  New  England  Railroad  Company,  and 
whatever  may  have  been  its  legal  status  before  there  can  be  no 
question  that  thereupon  it  became  a  part  of  the  railroad  system 
of  that  corporation. 

The  distance  from  Palmerton  to  Catasauqua  is  about  twenty- 
five  miles. 

Upon  this  state  of  facts  we  think  it  is  apparent  that  the  through 
rates  asked  for  by  the  complainants  and  reasonable  and  just  joint 
rates  for  the  service  ought  to  be  established.  While  it  is  true  there 
are  already  three  routes  which  are  called  through  routes  to  Cata- 
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sauqua,  they  are  ostensible  rather  than  real  since  they  do  not 
reach  the  points  of  delivery  formerly  reached  by  the  Crane  Rail- 
road,  now  a  part  of  the  Ldiigh  &  New  England  Railroad.  Since 
the  tracks  are  connected  and  the  service  may  be  rendered  there 
seems  to  be  no  sufficient  reason  why  the  route  should  not  be  es- 
tablished. 

Section  7  of  Article  V  of  the  Act  of  July  26,  191 3,  provides  the 
Commission  "shall  also  have  power  to  establish  through  routes  and 
joint  rates  and  classifications  for  the  conveyance  of  persons  and 
property  between  any  two  or  more  points  within  this  Common- 
wealth whenever  the  railroad  corporations  concerned  shall  have 
refused  or  neglected  voluntarily  to  establish  such  through  routes 
and  joint  rates  and  classifications,  and  to  prescribe  the  just  terms 
and  conditions  under  which  said  through  routes  shall  be  operated." 

The  route  so  established  involves  an  additional  service  in  the 
transportation  of  coke  and  coal  from  the  point  of  connection  with 
the  tracks  of  the  Lehigh  &  New  England  Railroad  Company  to 
the  plants  of  the  ccnnplainants.  It  involves  also  arrangements 
with  an  additional  carrier  whose  terminal  facilities  and  other 
sources  of  expense  must  be  maintained.  For  this  service,  since 
it  originated,  a  charge  has  always  been  made.  Whatever  stun 
would  be  a  reasonable  and  just  compensation  for  this  servke 
ought  to  be  added  to  the  rates  to  Catasauqua  as  they  now  exist. 

The  Lehigh  &  New  England  Railroad  Company  says  in  its  an^ 
swer  that  it  is  willing  to  handle  coal  delivered  to  it  at  Lizard  Creek 
Junction  for  the  same  rates  and  the  same  divisions  as  now  exist 
with  respect  to  coal  and  coke  shipped  to  P&lmerton. 

From  1907  to  1914,  a  period  of  seven  years,  the  charge  for  a 
similar  service  was  $2  per  car.  A  car  contained  from  forty  to 
fifty  tons.   The  charge  was  therefore  irom  four  to  five  cents  a  ton. 

Thomas  J.  Fretz,  the  general  freight  and  passenger  agent  of 
the  Lehigh  &  New  England  Railroad  Company,  testified  that  the 
usual  terminal  switching  charge  on  coal  and  coal  products  was 
thirty  cents  a  ton. 

Robert  H.  Large,  the  general  coal  and  freight  agent  of  the 
Pennsylvania  Railroad  Company,  testified  that  in  his  opinion  a 
proper  and  reasonaUe  charge  for  the  transportation  from  the 
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common  tracks  to  the  plants  would  probably  be  Hiietn  to  twenty 
cents  per  ton. 

Upon  the  whcrfe  the  Commission  are  of  the  opinion  that  the 
best  guide  is  the  charge  that  was  continued  with  apparent  satis- 
faction to  both  parties  for  seven  years,  and  that  a  proper  charge 
for  this  service  would  be  the  sum  of  five  cents  a  ton  to  be  added 
to  the  rates  now  in  existence. 

An  order  will  therefore  be  issued  directing  the  respondents  to 
establish  a  through  route  for  the  transportation  of  c(^e  and  coal 
from  the  designated  points  of  origin  on  the  line  of  the  Pennsyl- 
vania Railroad  to  the  plants  of  the  complainants  as  follows : 

Over  the  lines  of  the  Pennsylvania  Railroad  Gmipany  to  Mount 
Carmeli  Pa.,  thence  over  the  line  of  the  Lehigh  Valley  Railroad 
G>mpany  to  Lizard  Creek  Junction,  and  thence  over  the  line  of 
the  Lehigh  &  New  England  Railroad  Company  to  the  plants  of 
the  complainants,  and  further  directing  that  the  joint  rates  for 
the  transportatbn  of  coal  and  coke  over  the  said  route  shall  be 
as  follows :  Upon  cckt  from  Gallitzin,  $1.65  per  ton,  a,ooo  lbs. ; 
from  Latrobe,  $1.85  per  ton,  2,000  lbs. ;  from  Connellsville,  $2.05 
per  ton,  2,000  lbs.  Upon  coal  from  Clearfield  and  Latrobe,  $1.75 
per  ton,  2,240  lbs.;  from  Greensburg,  $1.85  per  ton,  2,240  lbs.; 
from  Westmoreland,  $2.00  per  ton,  2,240  lbs. 

It  is  the  opinion  of  the  Commission  that  each  of  the  railroad 
companies  whose  three  routes  to  Catasauqua  have  been  herein- 
before described  should  in  connection  with  the  Lehigh  ft  New 
England  Railroad  Company  establish  a  through  route  to  the  plants 
of  the  complainants  in  Catasauqua  at  the  rates  herein  determined 
and  applications  looking  to  their  establishment  will  be  entertained 
by  the  Commission  upon  petitions  to  that  effect  being  filed. 

Obdek. 

This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  madb  a  part 
hereof : 
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Now,  to  wit,  May  7,  1915,  it  is  ord^ed :  That  the  Pennsyl- 
vania Railroad  Company,  the  Lehigh  Valley  Railroad  Coo^Mny, 
and  the  Lehigh  ft  New  England  Railroad  Company  establish  a 
throu|^  route  for  tfie  transportation  of  coke  and  coal  from  points 
of  origin  on  the  line  of  the  Pennsylvania  Railroad  Company  in  the 
Gallitzin,  Latrobe,  Conndlsville,  Clearfield  and  Latrobe,  Greens- 
burg,  and  Westmoreland  rate  groups  to  the  plants  of  the  Lehigh 
Fire  Brick  Works,  the  Bryden  Horse  Shoe  Gmipany,  and  the 
Crane  Iron  Works,  in  Catasauqua,  as  foltows: 

Over  the  line  of  the  Pennsylvania  Railroad  Company  to  Mt 
Carmel,  Pa. ;  thence  over  the  line  of  the  Lehigh  Valley  Railroad 
Company  to  Lisard  Creek  Junction ;  and  thence  over  the  line  of 
the  Lehigh  ft  New  Enghnd  Railroad  Company  to  the  above  men- 
tioned plants. 

And  it  is  further  ordered:  That  the  said  railroad  companies 
establish  joint  rates  for  the  transportation  of  coal  and  coke  over 
the  said  route  as  follows:  Upon  cckt  from  Gallitiin,  rate 
group,  $1.65  per  ton,  3,000  lbs. ;  from  Latrobe,  rate  group,  $1.85 
per  ton,  2,000  lbs. ;  from  Connellsville,  rate  group,  $2.05  per  ton, 
2,000  lbs.  Upon  coal  from  Clearfield  and  Latrobe,  rate  group, 
$1.75  per  ton,  2,240  lbs. ;  from  Greensburg,  rate  group,  $1.85  per 
ton,  2,240  lbs. ;  from  Westmoreland,  rate  group,  $2X>5  per  ton, 
2,240  lbs. 

This  said  route  and  rates  to  become  effective  on  or  before  May 
17, 1915,  upon  five  days'  notice  to  the  puMk  and  this  Commission. 

By  the  Commission, 
Sam'l  W.  Pknkypacker,  CkairmaH. 


AiMOAN  Furnace  Co.  v.  Pennsylvania  Railroad  Co. 

Rates— Discrimination — Attempt  by  carrier  to  regulate  competi- 
tion— Reparation — Joint  rates. 

The  coii4>lainaat,  the  Adrian  Furnace  Co.,  operates  a  furnace  at  Du 
Bois,  Pa.,  from  which  it  ships  pig  iron  via  the  Buffalo,  Rochester  k  Pitts- 
burgh Railroad  to  Josephine,  Pa.,  and  thence  via  the  Pennsylvania  Rail- 
road to  Huff,  Johnstown,  Wilmerding,  and  Uniontown.  A  competing  fur- 
nace at  Josephine,  on  the  line  of  the  Pennsylvaia  Railroad,  ships  pig  iron 
to  the  same  places.    Prior  to  1914  the  Adrian  Furnace  paid  50  cents  per 
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ton  from  Du  Bois  to  Jc9tfhint,  sixty^seven  miles,  ■nd  a  local  rate  of  55 
ceotB  from  Josephine  to  Huff,  thirty-two  miles.  The  Buffalo,  Rochester  k 
Pittsburgh  Railroad  Company  controls  the  Adrian  Furnace,  and  the  Penn- 
sylvania Railroad,  believing  that  the  rate  from  Du  Bois  to  Josei^iine,  on 
the  Buffalo^  Rochester  ft  Pittsburgh  Railroad,  was  unreasonably  low,  filed 
a  tariif  in  1914  which  allowed  the  local  rate  of  55  cents  from  Josephine  to 
Huff  to  apply  only  on  shipments  originating  at  Josephine,  and  charged  the 
sixtii  class  rate  of  |i.6o  per  ton  on  through  shipments,  thereby  protecting 
furnaces  located  on  the  Pennsylvania  line  in  the  vicinity  of  Josephine  from 
the  competition  of  furnaces  located  on  the  Buffalo,  Rochester  ft  Pittsburgh 
Railroad  The  complainant  alleges  that  this  tariff  is  discriminatory  and 
asks  reparation  for  shipments  which  moved  since  this  tariff  was  filed. 

Held:  i.  The  tariff  complained  against  is  discriminatory.  A  carrier 
may  not  differentiate  between  shipments  or  commodities  according  to 
their  places  of  origin,  nor  attempt  to  distribute  profits  equitably  between 
rival  manufactories.  It  must  carry  for  all  at  reasonable  and  proper  rates 
without  discrimination.  If  the  local  rate  from  Du  Bois  to  Josephine  is 
unreasonably  low,  the  remedy  is  by  complaint  to  the  Commission. 

2.  Reparation  is  a  return  of  the  difference  between  the  unjust  rate  paid 
and  what  is  a  reasonable  rate.  Here  it  was  not  shown  that  the  rate  from 
Josephine  to  Huff  was  the  proper  rate,  and  reparation  cannot  be  awarded 
unti]  that  is  shown  in  a  proper  proceeding. 

3.  The  situatiott  here  cidls  for  the  establishment  of  a  joint  rate,  and 
under  the  powers  vested  in  the  Commission  by  Article  II,  Section  (e).  Ar- 
ticle V,  Sees.  I  and  26,  of  the  Act  of  July  26,  1913,  P.  L.  1374,  the  Buffalo, 
Rochester  ft  Pittsburgh  Railroad  and  the  Pennsylvania  Railroad  are  or- 
dered to  establish  a  joint  rate  between  Du  Bois  and  Huff,  etc.,  via  Jo- 
sephine. 

Complaint  Docket  No.  310. 

Report  and  Order  of  the  Commission. 

Commissioner  Pennypacker  (Chairman) : 

The  complainant  corporation  owns  a  pig  iron  furnace  near 
Du  Bois,  in  the  State  of  Pennsylvania,  situate  on  the  line  of  the 
Buffalo,  Rochester  &  Pittsbursfa  Railway  Company,  not  a  party  to 
this  proceeding.  A  large  part  of  its  output  goes  by  way  of  Huff 
to  Wilmerding,  Pittsburgh,  and  Uniontown,  all  in  the  said  State. 
The  ifirect  railroad  route  from  Du  Bois  to  Huff,  a  distance  of 
ninety-nine  miles,  is  over  the  Buffalo,  Rochester  &  Pittsburgh  Rail- 
way Co  Josephine,  a  town  of  about  two  or  three  thousand  inhab- 
itants a  distance  of  sixty-seven  miles,  and  from  Josephine  over 
the  Pennsylvania  Railroad  to  Huff,  a  distance  of  thirty-two  miles. 
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There  is  a  pig  iron  furnace  belonging  to  another  cotporation  at 
Josephine.  For  seven  years  the  local  rates  on  the  Buffalo,  Roches- 
ter &  Pittsburgh  Railway  from  Du  Bois  to  Josephine  upon  pig 
iron  have  been  per  gross  ton  fifty  cents,  and  upon  the  Pennsyl- 
vania Railroad,  from  Josephine  to  Huff,  55  cents ;  to  Johnstown, 
65  cents ;  to  Wilmerding,  65  cents ;  to  Uniontown,  80  cents.  Dur- 
ing these  seven  years  the  complainant  shipped  its  pig  iron  by  this 
route  and  at  these  rates.  There  is  another  route  from  Du  Bois 
to  Huff  over  the  same  railroads  by  way  of  Falls  Creek  with 
through  rates  as  follows:  To  Huff,  $1.65;  to  Johnstown,  $1.65; 
to  Wihnerding,  $1.55;  to  Uniontown,  $2.40.  These  rates  were, 
however,  regarded  as  prohibitive.  After  this  long  period  during 
which  the  complainant  sent  its  shipments  of  pig  iron  at  the  com- 
bined local  rates  from  Du  Bois  to  Huff,  and  the  respondent  ac- 
cepted them,  receiving  its  local  rates  from  Josephine  to  Huff,  the 
respondent  filed  and  published  a  tariff  to  become  effective  Feb- 
ruary 27,  T914,  which  contained  this  provision : 

"The  rates  named  from  3494  Josephine,  Pa.,  will  apply 
only  on  shipments  originating  at  Josephine,  Pa.,  and  not  on 
traffic  coming  from  points  beyond." 

The  effect  of  this  provision  was  to  enable  the  owner  of  the  iron 
furnace  at  Josephine  to  ship  pig  iron  to  Huff  at  the  old  local 
rate  of  fifty-five  cents  per  gross  ton,  and  to  impose  upon  the  com- 
plainant in  shipping  from  Du  Bois  the  sixth  class  rate  from  Jo- 
sephine to  Huff  of  one  dollar  and  sixty  cents  per  ton  of  two 
thousand  pounds.  The  general  freight  agent  of  the  respondent 
in  his  testimony  very  frankly  conceded  that  the  object  in  advanc- 
ing the  local  rate  from  Josephine  to  Huff  was  not  to  secure  reve- 
nue for  the  railroad.    He  testified : 

Q.  ""And  your  object  in  advancing  that  rate  was  not  to  get  reve- 
nue for  the  road  ? 

A.  "No,  sir. 

Q.  "It  was  to  protect  some  furnace  against  what  you  thought 
would  be  ruinous  or  disadvantageous  competition?    .   .   . 

A.  "Well,  if  I  answer  that  by  saying  it  was  done  to  protect  the 
rates  from  other  furnaces  on  the  Pennsylvania  Railroad,  wouldn't 
that  answer  your  question? 
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Q.  "I  suppose  it  would. 

Mr.  Ballard  (counsel  for  respondent)  "That  is  the  fact,  isn't 
it,  Mr.  Eysman? 

A.  "Yes,  sir. 

"He  further  said  in  effect  that  this  increased  rate  would  entirely 
prevent  pig  iron  from  being  shipped  over  that  route  from  Du 
Bois  to  Huff. 

Q.  '^ell,  you  knew,  didn't  you,  that  it  would  be  an  embargo 
upon  Du  Bois  iron  going  there,  eight  cents  a  hundred  in  addition 
to  the  local? 

A.  "Yes,  sir.  No  pig  iron  could  move  to  Huff  on  any  such 
rate." 

This  answer  would  seem  to  indicate  that  shifmients  by  way  of 
Falls  Creek  were  also  impracticable.  The  fixing  of  a  rate  likely 
to  prevent  and  not  to  encourage  the  shipment  of  freight  would 
have  been  inexplicable  but  for  certain  facts  which  appeared  in  the 
testimony.  The  Buffalo,  Rochester  &  Pittsburgh  Railway  Com- 
pany owned  all  but  a  few  shares  of  the  stock  of  the  Rochester  and 
Pittsburgh  Coal  and  Iron  Company,  and  this  latter  company 
owned  the  stock  of  the  Adrian  Furnace  Company.  The  officials 
of  the  Pennsylvania  Railroad  Company  were  apparently  of  the 
opinion  that  the  local  rate  from  Du  Bois  to  Josephine  of  fifty 
cents  a  ton  upon  pig  iron  was  an  abnormally  low  rate,  so  estab- 
lished in  order  to  further  the  interests  of  a  furnace  corporation 
controlled  by  the  carrier,  and  that  an  effort  was  being  made  to  get 
possession  of  a  territory  supplied  by  furnaces  along  the  lines  of 
the  Pennsylvania  Railroad.  Evidence  was  given  .that  complaints 
had  been  made  to  the  respondent  by  such  furnace  corporations 
alleging  discrimination  in  rates  to  their  disadvants^.  Assuming 
this  opinion  to  have  had  a  substantial  basis  in  fact,  the  way  of 
meeting  the  difficulty  was  not  to  make  their  own  local  rate  from 
Josephine  to  Huff  prohibitive^  but  in  a  proper  proceeding  before 
this  C(Hnmission  to  show  the  discriminatory  character  of  the  rate 
from  Du  Bois  to  Josephine.  That  part  of  the  tariff  of  February 
27,  1914,  which  provides  that  the  rates  named  therein  shall  only 
apply  to  shifMnents  originating  in  Josephine,  is  j>lainly  objection- 
able. It  is  no  part  of  the  province  of  a  carrier  to  differentiate 
shipments  or  commodities  according  to  their  places  of  origin  but 
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its  duty  is  to  carry  all  lawful  freight  whidi  may  be  presented 
f OT  the  purpose,  nor  is  it  any  part  of  the  duty  of  the  carrier  to 
endeavor  to  distribute  profits  even  justly  between  rival  manufac* 
tones,  but  the  full  measure  of  such  duty  is  to  carry  die  commodi- 
ties for  all  at  proper  and  reasonable  rates.  To  permit  a  furnace 
at  Josephine  to  have  a  rate  of  fifty^ve  cents  per  gross  ton  upon 
pig  iron  to  Huff,  and  to  require  a  furnace  at  Du  Bois  to  pay  one 
dolhr  and  sixty  cents  per  net  ton  on  pig  iron  from  Josephine  to 
Huff,  is  to  discriminate  in  favor  of  the  furnace  at  Josephine. 
While  it  is  true  that  a  joint  rate  may  be  higher  than  <me  where 
a  single  carrier  transports  the  goods  over  the  entire  route,  the 
difference  in  the  present  instance  is  too  great  to  be  so  explained. 
For  these  reasons  it  is  the  opinion  of  the  Commission  tfiat  the 
provision  of  the  tariff  of  February  27,  1914,  to  wit :  '*The  rates 
named  from  3494,  Josephine,  Pa.,  will  apply  only  on  shipments 
originating  at  Josephine,  Pa.,  and  not  on  traffic  coming  frcfm 
points  beyond,**  is  unjust,  unreasonable  and  discriminatory  and 
ought  to  be  eliminated. 

The  complainant  in  its  petition  asked  further  that  the  ''Penn- 
sylvania Railroad  Company  be  instructed  to  return  such  excess 
freight  as  has  been  charged  to  complainant  since  said  supplement 
went  into  effect,''  and  the  testimony  fixed  the  amount  at  $537.28. 
While  the  effect  of  the  conclusion  reached  by  the  Commission  is 
to  leave  the  rates  established  by  the  tariff  of  February  27,  1914, 
in  force,  as  to  shipments  originating  beyond  Josephine,  as  well  as 
to  those  originating  in  Josephine,  the  Commission  does  not  feel 
justified  in  ordering  reparation  upon  the  evidence  presented. 
Reparation  ought  to  be  a  return  of  tfie  difference  between  the  un- 
just rate  paid  and  what  would  be  the  entirely  reasonable  and 
proper  rate  which  ought  to  have  been  charged.  It  is  not  altogether 
clear  that  the  local  rate  of  fifty-five  cents  from  Josephine  to  Huff 
is  such  a  reasonable  rate.  It  has  been  held  in  many  cases  that  a 
joint  rate  may  be  greater  in  amount  than  the  sum  of  the  local 
rates  charged  by  the  different  carriers  whose  lines  make  up  the 
route.  This  is  because  there  is  difficulty  and  expense  in  the  trans- 
fer from  one  carrier  to  another,  and  in  other  ways. 

See  Iowa  Commission  v.  A.  E.  R.  R.  Co.,  28  I.  C.  C.  563.    The 
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question  of  rq>arati<Mi  remains  open  for  further  action  if  it  be 
found  necessary. 

The  questions  raised  by  the  pleadings  have  now  been  considered 
and  determined,  but  this  is  a  case  which  seems  to  demand  that 
further  steps  should  be  taken.  The  real  controversy  is  not  over 
the  rates  from  Du  Bois  to  Huff  and  from  Josephine  to  Huff,  in 
amount  ccmiparatively  unimportant,  but  have  arisen  over  efforts 
upon  the  pan  of  the  carriers  to  affect  the  interests  of  shippers. 
Section  i  of  Article  XVII  of  the  Constitution  of  Pennsylvania, 
provides : 

"Every  railroad  company  shall  have  the  right  with  its  road 
to  intersect,  connect  with,  or  cross  any  other  railroad;  and 
shall  receive  and  transport  each  the  others  passenger's  ton- 
nage and  cars,  loaded  or  empty  without  delay  or  discrimina- 
tion." 

The  shipper  therefore  who  delivers  a  carload  of  pig  iron  to  the 
Buffalo,  Rochester  &  Pittsburgh  Railway  at  Du  Bois  to  be  trans- 
ported to  Huff  has  a  constitutional  right  to  expect  that  it  will  be 
carried  by  the  Pennsylvania  Railroad  Oxnpany  from  Josephine  to 
Huff.  It  is  important  for  the  interests  of  his  business  that  he 
should  have  a  reasonable  through  rate  to  the  point  of  destination. 
The  Act  of  July  26,  191 3,  provides  for  the  establishment  of  such 
joint  rates.  Paragraph  "e"  of  Section  i,  Article  II,  P.  L.  1378, 
directs  that : 

'It  shall  be  the  duty  of  every  public  service  company  .  .  . 
where  any  public  service  company  jointly  acts  or  participates 
or  connects  with  any  other  public  service  company  in  the  per- 
formance of  service  to  make  and  file  with  the  Commission 
when  so  required  by  it  and  post  and  publish  as  hereinbefore 
provided,  the  tariffs  or  schedules  of  the  joint  rates,  prices, 
charges,  fares  or  tolls,  adopted  or  in  force  between  them.*' 

Under  this  clause  it  becomes  the  duty  of  the  carriers  when  re- 
quired by  the  Commission  "to  make"  joint  rates  for  the  joint 
service  directed  by  the  Constitution.  This  is  not  the  case  of  the 
establishment  of  a  through  route,  but  of  the  application  of  a  joint 
rate  to  a  throu^  route  long  established  and  used  by  consent  of 
all  the  parties. 
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Section  i  of  Article  V  provides  that : 

"The  Commission  shall  have  general  administrative  power 
and  authority  as  provided  in  this  act  to  supervise  and  regVL" 
late  all  public  service  companies  doing  business  within  this 
Commonwealth/' 

And  SecticMi  26  of  Article  V  provides  that : 

''The  Conmiission  may  make  such  rules  and  regulations 
not  inconsistent  with  the  law,  as  may  be  necessary  or  proper 
in  the  exercise  of  its  powers  or  for  the  performance  of  its 
duties." 

The  Commission  is  of  the  opinion  after  a  careful  consideration 
of  all  the  facts,  that  it  ought  in  the  pursuance  of  the  authority  so 
given  to  order  and  require  the  Buffalo,  Rochester  &  Pittsburgh 
Railway  Company  and  the  Pennsylvania  Railroad  Company  to 
make,  publish  and  file  with  the  Commission  reasonable  joint  rates 
upon  pig  iron  from  Du  Bois  to  Huff,  Josephine,  Wilmerding,  and 
Uniontown. 

OiDKR. 

This  case,  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission,  having  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to  wit,  May  7,  1915,  it  is  ordered:  That  the  Pennsylvania 
Railroad  Company  cease  and  desist  from  enforcing  that  part  of 
Supplement  No.  36  P.  R.  R.,  Order  J  2265  JJ-P.  S.  C,  Pa.  No.  i, 
published  February  27,  1914,  which  contains  the  following  pro- 
vision : 

"The  rates  named  from  3494  Josephine,  Pa.,  will  apply  only 
on  shipments  originating  at  Josephine,  Pa.,  and  not  on  traffic 
coming  from  points  beyond." 

And  it  is  further  ordered:  That  the  Pennsylvania  Railroad 
Company  and  the  Buffalo,  Rochester  &  Pittsburgh  Railway  Com- 
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pany  make,  publish  and  file  reasonable  joint  rates  upon  pig  iron 
from  Du  Bois  to  Huff,  Johnstown,  Wilmerding,  and  Uniontown. 
These  orders  to  become  effective  on  or  before  May  23,  191 5, 
upon  five  days'  notice  to  the  public  and  this  Commission. 

By  the  Commission, 
Samuei«  W.  Pennypacker,  Chairman. 


Petition  of  the  City  of  Wii.i.iamsport. 

Approval  of  ordinance  contracts— Legality  of  contract— Making 
of  contract  upon  specifications  other  than  those  advertised — 
Jurisdiction  of  the  Commission — Acts  of  June  27, 1913,  Art. 

IV,  Sec.  5,  P.  L.  576;  July  26,  1913,  Art.  Ill,  Sec.  11,  Art. 

V,  Sec.  18. 

The  City  of  WiUiamsport  asked  the  ai>proval  of  a  contract  between  it 
and  the  Citizens  Electric  Company  for  suppl3ring  electric  light  for  streets^ 
parks,  etc.,  in  said  city.  Advertisements  for  bids  for  said  contract  were 
duly  made  but  no  specification  or  condition  was  made  as  to  the  length  of 
time  to  be  allowed  for  fhe  erection  of  poles,  wires,  etc.  The  bid  of  the 
Citizens  Electric  Company  was  made  upon  the  express  condition  that  a 
''reasonable  time"  should  be  allowed  for  the  erection  of  facilities;  The  or- 
dinance passed  by  council  accepting  the  bid  allowed  six  months  for  the 
erection  of  said  facilities. 

Held:  1.  The  bid  was  made  by  the  company  and  accepted  by  the  city 
upon  the  above  stated  condition  which  was  not  included  in  the  q>ecifi- 
cations  advertised.  This  being  the  case  the  contract  was  not  awarded  to 
the  lowest  resp<Misible  bidder"  as  required  by  Article  IV,  Section  5,  of 
the  Act  of  June  37>  I9I3>  P-  L*  ST^t  and  is  illegal  and  void. 

3.  Under  Article  III,  Section  11,  of  the  Public  Service  Company  Law, 
which  requires  the  approval  of  the  Commission  for  contracts  between 
municipalities  and  public  service  companies,  and  Article  V,  Section  18^  of 
the  same  act,  which  provides  that  such  approval  shall  be  given  "only  if  and 
when  the  Commission  shaH  find  and  determine  that  the  approval  of  such 
application  is  necessary  or  proper  for  the  service,  accommodation,  conven- 
ience or  safety  of  the  public,"  the  Commission  must  necessarily  determine 
administratively  the  legality  of  the  contract  as  a  condition  precedent  to 
the  granting  of  its  approval. 

3.  Having  found  and  determined  that  the  said  contract  was  illegal  and 
void,  the  Commission  must  refuse  its  approval. 

4.  The  constitutionality  of  the  Public  Service  Company  Law  cannot  be 
questioned  by  one  who  seeks  the  approval  of  the  Commission  established 
by  the  provisions  of  that  law. 
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Municipal  Contract  Docket  No.  17,  1915. 
Report  and  Order  of  the  Commission. 
By  the  Commission  : 

In  this  case  the  City  of  WiUiamsport  filed  a  petition  praying 
that  the  Omimission  issue  a  Certificate  of  Public  Convenience, 
evidencing  its  approval  of  a  contract  made  with  it  by  the  Citizens 
Electric  Company  for  the  lighting  of  the  streets,  parks  and  public 
places  of  said  city,  for  a  period  of  ten  years  from  the  first  day  of 
December,  1914,  the  said  contract,  advertisments  and  bid  of  the 
Citizens  Electric  Company  and  the  ordinance  making  provision 
for  lighting  and  awarding  said  contract  being  submitted  to  the 
Commission  with  the  said  petition. 

The  petition  states  in  the  concluding  paragraph  that  the  pe- 
titioner "verily  believes  that  the  approval  of  the  contract  afore- 
said is  necessary  or  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public,  prays"  that  the  Commission  "ap- 
prove said  contract  and  issue  thereon  a  Certificate  of  Public  Con- 
venience ...  as  provided  by  Article  III,  Section  xi,  and  Ar- 
ticle V,  Sections  18  and  19,  of  the  PiiUic  Service  Company  Law 
of  the  Commonwealth  of  Pennsylvania,  approved  the  26th  day  of 

July,  1913,  P.  L.  I374-" 

As  set  forth  in  a  subsequent  amendment  to  the  first  paragraph 
of  the  said  petition,  the  petitioner,  the  City  of  WiUiamsport,  is  a 
municipal  corporation,  being  a  city  of  the  third  class.  As  such  it 
is  subject  to  the  provisions  of  the  recent  third  class  city  act,  ap- 
proved June  27,  1913,  P.  L.  568,  "providing  for  the  incorporation, 
regulation  and  government  of  cities  of  the  third  class;  r^^ating 
nomination  and  election  of  municipal  ofiicers  therein;  and  repeal- 
ing, consolidating  and  extending  cxbting  laws  in  relation  thereto." 

Section  5  of  Article  IV  of  this  act  of  assembly  contains  a  pro- 
vision in  substance  and  effect  like  that  contained  in  Section  6  of 
the  Act  of  May  23,  1874,  P.  L.  230,  relative  to  work  and  materials 
to  be  dokie  and  furnished  for  the  city.    It  provides  as  follows : 

"Section  5.  All  stationery,  paper  and  fuel  used  in  the 
council  and  in  other  departments  of  the  city  government,  and 
all  work  and  materials  required  by  the  city,  shall  be  fur- 
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nished,  and  the  printing,  advertising,  and  all  other  kinds  of 
work  to  be  done  for  the  city,  except  ordinary  repairs  of  high- 
ways and  sewers  and  other  public  improvements,  shall  be  per- 
formed, under  contract  to  be  given  to  the  lowest  responsible 
tndder  under  such  regulations  as  shall  be  prescribed  by  or- 
dinance etc." 

It  appears  from  the  said  petition  and  accompanying  exhibits 
that  the  city  advertised  for  bids  upon  terms  and  specifications 
which  contained  no  specification  or  condition  as  to  the  length  of 
time  to  be  allowed  for  the  erection  of  poles,  wires,  etc.  The  bid 
of  the  Citizens  Electric  Company,  made  October  26,  1914,  under 
this  advertisement,  which  was  accepted  by  the  ordinance  approved 
November  17,  1914,  was  upon  the  condition  expressly  set  forth  in 
said  bid : 

"That  the  Citizens  Electric  Company  be  given  a  reasonable 
period  of  time  after  contract  and  bond  are  approved  to  erect 
its  poles,  wires  and  lamps  and  other  appliances  for  the  suc- 
cessful performance  of  the  terms  of  the  contract." 

In  the  contract  subsequently  entered  into  between  the  City  of 
Williamsport  and  tfie  Citizens  Electric  Company  on,  to  wit,  Janu- 
ary 21,  1915,  reference  is  made,  as  part  and  parcel  thereof,  to  the 
ordinance  of  the  City  of  Williamsport  passed  December  18,  1914, 
which,  in  Section  3  thereof,  fixed  a  period  of  six  months  as  the 
time  within  which  poles,  wires  and  other  equipment  should  be 
erected  and  light  furnished  by  the  Citizens  Electric  Company 
under  the  said  contract.  Said  Section  3  of  this  ordinance  pro- 
vides that: 

''The  Citizens  Electric  Con4)any  shall  furnish  to  the  City 
of  Williamsport  the  light  required  to  be  furnished  by  it  under 
its  contract  with  the  city,  within  six  months  from  the  date 
when  said  contract  becomes  effective  according  to  law,  etc." 

Upon  the  face  of  the  city's  petition  it  therefore  conclusively  ap^ 
pears  that  the  ccmtract  which  was  awarded  by  the  city  to  the  Citi- 
zens Electric  Company  and  the  contract  which  was  actually  made 
by  the  Citizens  Electric  Company  with  the  city  on  January  21, 
191 5,  contained  a  material  term  and  condition  which  made  the 
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contract  thus  entered  into  a  different  contract  from  that  upon 
whichy  under  the  specifications,  proposal  and  advertisement,  the 
bids  were  invited.  For  this  reason  we  are  of  opinion,  in  accord- 
ance with  the  contention  of  the  counsel  for  die  Lycomtng-Edison 
Company,  protestant,  and,  as  expressed  in  the  opinion  given  by 
the  city  solicitor  of  Williamsport  to  the  council  of  that  city,  that 
the  said  contract  was  not  "given  to  the  lowest  responsible  bidder/' 
as  required  by  the  express  provisions  of  Section  5  of  Article  IV 
of  said  Act  of  June  27,  1913,  governing  the  makbg  of  contracts 
of  this  character  by  cities  of  the  third  class,  and  that  the  contract 
so  attempted  to  be  made  is,  therefore,  illegal,  null  and  void.  Under 
the  judicial  decisions  interpreting  the  meaning  and  effect  of  the 
similar  mandate  contained  in  Section  6  of  the  Act  of  May  23, 1874, 
P.  L.  230,  this  would  seem  to  be  clear.  Mazet  v.  City  of  Pitts- 
burgh, 137  Pa.  548,  and  Louchhein  v.  Philadelphia,  218  Pa.  100; 
Ryan  v.  Ashbridge,  10  D.  R.  153. 

The  question  in  such  a  case  is  not  whether  there  was  actual 
fraud  in  the  awarding  of  the  contract,  but  whether  in  the  specifi- 
cations and  proposals  upon  which  the  bids  have  been  invited,  a 
common  standard  has  been  fixed  by  which  to  measure  the  re- 
^ective  competitive  bids,  otherwise  there  cannot  be  said  to  be  any 
real  competition  in  the  bidding,  or  an  award  of  the  contract  to 
the  lowest  responsible  bidder,  which  the  statute  imperatively  re- 
quires. Mazet  V.  Pittsburgh,  137  Pa.  548.  Whatever  doubt  there 
could  be  said  to  exist  upon  this  point  in  a  case  where,  as  here,  the 
undisputed  facts  show  that  the  specifications  and  proposals  upon 
which  the  bids  were  invited  did  not  designate  the  time  for  the 
performance  of  the  contract,  has  been  set  at  rest  by  the  recent  de- 
cision of  the  Supreme  Court  in  Edmundson  v.  Board  of  Public 
Education  of  the  School  District  of  the  City  of  Pittsburgh,  et  al, 
decided  March  22,  1915.  In  that  case  the  Supreme  Court  of  the 
Commonwealth  held,  reversing  the  decree  of  the  court  below,  that 
a  contract  made  by  the  Board  of  Public  Education  of  the  School 
District  of  the  City  of  Rttsburgh  for  the  construction  of  a  school 
building  was  null  and  void,  under  the  provisions  of  Section  617 
of  the  School  Code,  requiring  that  such  contract  shall  be  awarded 
"to  the  lowest  and  best  bidder,  etc.,"  because  the  specifications  and 
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proposal  failed  to  designate  any  date  for  the  completion  of  the 
building. 

Chief  Justice  Brown,  delivering  the  opinion  of  the  court,  said 
that  this  provision  in  the  School  Code 

"Means  that  by  due  public  advertisement  bidders  must  have 
an  opportunity  of  being  informed  of  what  the  school  district 
will  require  in  awarding  a  contract  for  the  construction  of  a 
school  building.  When  bids  are  thus  invited  through  due 
public  notice,  it  goes  without  saying  that  bidders  ought  to  be 
asked  to  make  their  bids  from  'a  common  standard' :  Mazet 
V.  Pittsburgh,  137  Pa.  548.  All  ought  to  bid  upon  exactly  the 
same  basis.  Competitive  bidding  necessarily  implies  this. 
However  far  apart  the  bids  may  be  all  bidders  propose  to  do 
the  thing  called  for.  Each  proposes  to  do  the  same  thing, 
though  they  may  differ  as  to  the  compensation  to  be  paid 
them,  and  all  ought  to  bid  upon  exactly  the  same  basis,  if 
there  is  to  be  fair  competitive  bidding.  ...  That  bidders 
may  put  in  their  bids  upon  a  common  basis  or  from  a  com- 
mon standard  they  should  be  informed,  by  the  advertisement 
or  the  specifications  on  file,  of  (i)  the  quantity  or  amount 
of  the  work  or  supplies,  whenever  it  can  be  specified;  (2) 
the  time  within  which  the  work  is  t9  be  finished  or  the  sup- 
plies furnished;  (3)  the  manner  in  which  the  work  is  to  be 
done;  (4)  the  quality  of  the  materials,  if  any,  to  be  fur- 
nished; and  (5)  any  other  matter  necessary  to  enable  bid- 
ders to  bid  intelligently.  .  .  .  How  then,  can  it  be  said 
that  the  competitive  bids  in  this  case  were  properly  invited 
or  properly  made?  If  they  were  not  invited  in  disregard  of 
an  express  statutory  requirement,  they  were  in  violation  of  a 
clearly  implied  one. 

"The  School  Code  provides  for  competitive  bids,  and,  upon 
grounds  of  public  policy  and  under  the  rules  regulating  the 
awarding  of  contracts  by  public  authorities  if  the  essential 
element  of  the  time  of  the  completion  of  a  contract  may  be 
omitted  from  the  specifications  upon  which  bids  are  asked, 
there  cannot  be  fair  competitive  bidding.  On  the  other  hand, 
by  omitting  the  element  of  time  from  proposals,  it  is  easy  to 
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conjecture  how  the  door  to  the  perpetration  of  fraud  may  be 
opened.  ...  If  the  bidders  had  all  been  put  upon  a  com- 
mon basis  as  to  the  time  for  the  conq>letion  of  the  building, 
who  can  say  that  the  school  board  would  not  have  accepted 
a  lower  bid  as  being  the  best  ?  The  decree  of  die  court  below 
cannot  be  sustained.  It  is,  therefore  reversed,  the  bill  is  re- 
instated, and  it  is  now  ordered,  adjudged  and  decreed  that 
die  contract  made  and  entered  into  between  the  Board  of 
Public  Education  of  the  School  District  of  the  City  of  Pitts- 
burgh and  James  L.  Stuart,  on  November  10,  1914,  is  illegal, 
null  and  void,  etc." 

The  undisputed  facts  appearing  upon  the  face  of  the  city's  pe- 
tition and  exhibits  accompanying  the  same,  thus  show  that  the 
contract  attempted  to  be  made  between  the  Citiaens  Electric  Com- 
pany and  die  city  contsuns  a  provision  which  gives  the  Citizens 
Electric  Company  a  period  of  six  months  within  which  to  furnish 
the  light  to  the  city  provided  for  by  the  contract,  upon  which  es- 
sential provision  the  city  gave  no  (^portunity  to  other  companies 
to  bid  in  competition.  It  would  thus  seem  entirely  clear  that  the 
illegality  of  the  contract  is  ccniclusively  established.  The  finding 
of  this  Commission  in  re  Petiton  of  City  of  Pittston  for  approval 
of  street  lighting  contract  with  Citizens  Electric  Illuminating 
Company,  Municipal  Contract  Docket  No.  IQ3,  1914,  ante  p.  105, 
was  predicated  upon  an  entirely  different  state  of  facts. 

If  the  contract  is  illegal  and  void  for  the  reasons  above  stated, 
and  if  it  is  within  the  province  of  this  Coounission  to  so  deter- 
mine, the  point  is  made  by  counsel  for  the  protestant  company 
that  the  Certificate  of  Public  Convenience  approving  such  illegal 
and  void  contract  cannot,  under  the  provisions  of  the  Public  Serv- 
ice Company  Law,  lawfully  be  issued  by  the  Commission. 

It  is  urged,  however,  by  the  special  cotuisel  for  the  city  and  by 
counsel  for  the  Citizens  Electric  Company-  that  the  question 
whether  or  not  the  contract  entered  into  by  die  city  with  the  Citi- 
zens Electric  Company  is  illegal  and  void,  is  a  judicial  question 
exclusively  for  the  courts,  and  not  for  the  Commission,  to  de- 
termine. 

In  support  of  this  argument,  attention  is  called  to  the  fact  that 
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Commissioa  is  an  admiiustratiire  agency  and  so  denominated  in 
the  act  by  which  it  is  established,  and  that  under  the  terms  of 
that  act  it  is  no  part  of  the  functions  of  the  Commission  to  pass 
upon  the  question  of  the  l^;ality  or  illegality,  under  the  provisions 
of  the  third  class?  city  Act  of  June  27,  1913,  of  the  contract  sub- 
mitted for  approval.  With  this  c(Miception  of  the  nature  and  scope 
of  the  inquiry  presented  to  the  Commission  by  the  present  appli- 
cation we  cannot  agree.  Under  the  nth  section  of  Article  III 
of  the  Public  Service  Company  Law,  the  contract  submitted  is 
invalid  without  the  "approval"  of  the  Commission.  It  would 
seem  a  contradiction,  in  terms,  to  hold  that  the  Commission, 
which  is  the  agency  established  by  the  act  of  the  legislature  for 
the  determination  of  the  question  whether  or  not  the  contract 
should  be  approved,  should  be  required  by  law  to  place  its  stamp 
of  approval  upon  a  contract  which  is  made  or  attempted  to  be  made 
by  a  public  service  company  with  a  municipal  corporation,  in  vio- 
lation of  that  which  the  legislature  of  the  Commonwealth  has 
declared  shall  be  the  public  policy  that  shall  govern  the  making 
of  such  contract.  Under  the  express  provisions  of  Section  18 
of  Article  V  of  the  Public  Service  Company  Law,  the  approval 
of  the  contract  which  is  prayed  for  can  lawfully  be  given  "only 
if  and  when  the  said  Commission  shall  find  or  determine  that  the 
granting  or  approval  of  such  application  is  necessary  or  proper 
for  the  service,  accommodation,  convenience  or  safety  of  the  pub- 
lic.'' The  act  thus  makes  it  necessary  for  the  Commission  to  make 
this  finding  or  determination  before  such  approval  can  be  given. 
The  question  whether  or  not  the  contract  submitted  has  been 
made  or  attempted  to  be  made  contrary  to  the  provisions  of  said 
Act  of  June  27,  1913,  is  certainly  pertinent  to  this  inquiry  which 
the  Commission  must  necessarily  determine  administratively  as  a 
condition  precedent  to  the  granting  of  the  approval  which  is 
sought.  This  must  be  so,  because  if  such  contract  has  been  made 
or  attempted  to  be  made  in  violation  of  the  mandate  of  the  act 
of  assembly  which  declares  the  public  policy  of  the  Commonwealth 
with  r^ard  to  the  manner  in  which  such  contracts  shall  be  made 
by  cities  of  the  third  class,  this  Commission  can  hardly  hold  that  it 
is  a  contract  which  is  "necessary  or  proper  for  the  service,  accom- 
modation or  convenience  of  the  public.''    The  fact  that  the  deter- 
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mination  of  sttch  a  questicm  is  by  an  agency  of  the  government 
exercising  administrative  functions  in  no  wise  affects  the  power 
and  the  duty  of  the  Commission  to  make  it  The  findings,  deter* 
minations  and  orders  of  the  Commission  are  in  the  exercise  of  a 
governmental  authority  which,  in  its  nature,  broadly  speaking, 
pertains  to  the  executive  and  legislative  departments  of  the  gov- 
ernment, and  partakes  also  of  the  characteristics  of  the  exercise 
of  judicial  functions.  In  readungi  such  determinations  and  in 
making  such  orders,  it  is,  of  necessity,  called  upon  to  exercise,  in- 
cidentally, functions  which  are  quasi-judicial  in  their  nature,  and 
to  pass  upon  questions  of  law  of  the  kind,  at  least,  which  is  in- 
volved in  the  present  application.  Reagan  v.  Farmers'  Loan  and 
Trust  Co.,  154  U.  S.  362;  38  L.  Ed.  1014;  Prentis  v.  AUantic 
Coast  Line  Co.,  211  U.  S.  210;  53  L.  Ed.  150;  Louisville  &  Nash- 
ville R,  R.  Co.  V.  Garrett,  231  U.  S.  298;  58  L.  Ed.  229.  R^:u- 
lation  upon  any  other  principle  of  administrative  action  would  be 
largely  nugatory. 

In  West  Jersey  and  Seashore  Railroad  Company  v.  Board  of 
Public  Utility  Commissioners  of  New  Jersey  (opinion  of  Court 
of  Errors  and  Appeals  of  New  Jersey,  April  22,  1915),  the  only 
question  argued  by  counsel  was  whether  the  commission  had  the 
power,  under  the  Public  Utilities  Act,  to  disapprove,  as  it  did,  the 
lease  of  a  railroad  property  and  franchises  upon  the  ground  that 
in  the  judgment  of  the  Commission  the  lease  "would  be  inimical  to 
the  interests  of  the  state  and  its  citizens."  The  power  of  the 
board  to  disapprove  the  lease  if  it  were  made  contrary  to  the  pro- 
visions of  the  New  Jersey  statutes  was  not  doubted.  On  the  con- 
trary, counsel  for  the  appellant  contended  (to  quote  from  the 
opinion  of  the  court)  "that  the  limit  of  the  power  of  approval 
thus  conferred  is  to  determine  'whether  the  conditions  exist  under 
which  the  statute  authorizes  a  lease  to  be  made,  and  whether  the 
statutory  procedure  with  relation  thereto  has  in  all  respects  been 
followed.' " 

The  determinations  and  orders  of  the  Commission  are  subject 
to  judicial  review  upon  appeal  and  may  be  reversed  by  the  appel- 
late courts  if  not  made  "in  conformity  with  law,"  or  the  record 
remanded  to  the  Commission  for  the  correction  of  any  legal  error. 
(Article  VI,  Section  24,  Public  Service  Company  Law.) 
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However  much  for  the  service,  accomtnodation  and  convenience 
of  the  public  the  approval  of  this  contract  might  otherwise,  upon 
investigation  and  the  taking  of  testimony,  prove  to  be,  a  Certifi- 
cate of  Public  Convenience  approving  the  contract  cannot  be  is- 
sued since  the  contract  violates  the  plain  mandate  of  the  Act  of 
June  TTjy  1913,  declaring  in  effect  that  a  contract  attempted  to  be 
made,  as  was  the  present  one,  is  not  pr(q>er  for  the  public  con- 
venience, under  the  public  policy  of  the  Commonwealth.  The  lat- 
ter act  of  assembly  and  similar  l^slation  govemii^  the  making 
of  contracts  by  municipalities  is  neither  expressly  nor  impliedly 
repealed  by  the  Public  Service  Company  Law.  The  latter  statute 
nowhere,  of  itself,  prohibits  competition  between  public  service 
companies,  although  a  discretion  is  vested  in  the  Commission  to 
regulate  such  competition,  under  the  various  provisions  of  said 
act:  Penna.  Utilities  Co.  v.  Lehigh  Navigation  Electric  Co.,  18 
Dauphin  County  Reports  146,  ante  p.  74.  See  also  the  reports  of 
this  Commission  in  Slate  Belt  Telephone  &  Telegraph  Co.  v.  Blue 
Mountain  Telephone  &  Tel^raph  Co.  (Application  of  Blue 
Mountain  Telephone  &  Tel^[raph  C<Hnpany  for  Certificate  of 
Public  Convenience),  Complaint  Docket  No.  156,  ante  p.  403 ;  Ap- 
plication of  Raystown  Water  Power  Company  for  approval  of 
contract  with  Borough  of  Moimt  Union,  Municipal  Contract 
Docket  No.  388, 1914,  ante  p.  483.  See  also  Report  of  New  Jersey 
Commission  in  re  Petition  for  approval  of  ordinance  granted  to 
Phillipsburg's  Light,  Heat  and  Power  Co.  (Feb.  3,  1914). 

In  the  exercise  of  a  sound  l^^l  discretion,  after  investigation 
and  hearing,  the  Commission  may  determine  that  a  contract, 
though  concluded  by  a  public  service  company  with  a  municipality, 
in  full  conformity  with  the  provisions  of  legislation  requiring  com- 
petitive bidding  as  a  condition  precedent  to  the  making  of  the 
contract  is,  nevertheless  "not  necessary  or  proper  for  the  service, 
acccmimodation,  convenience  or  safety  of  the  public."  (Section 
18,  of  Article  V  of  the  Public  Service  Company  Law.)  U.  S.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  234  U.  S.  476 ;  58  L.  Ed.  1048;  West 
Jersey  and  Seashore  R.  R.  Co.  v.  Board  of  Public  Utility  Com- 
missioners (Court  of  Errors  and  Appeals  of  New  Jersey,  April 
22,  191 5),  supra.  The  legislation  above  mentioned,  governing  the 
making  of  contracts  by  municipalities,  is,  to  that  extent,  modified 
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so  far  M  the  maldng  of  contracts  with  public  senrice  companies 
is  concerned,  but  there  is  no  warrant  for  holding  that  the  Act  of 
June  27,  1913,  or  similar  testation,  has  been  imf^edly  repealed 
by  the  PuUtc  Senrice  Company  Law  of  July  26,  1913,  and  is  no 
longer  b  force  or  effect.  Erie  v.  Bootz,  72  Pa.  196  (Sharswood, 
J.) ;  Lutz's  Case,  8  Pa.  C  C.  133  (EndHch  J.) ;  Sifred  v.  Con*- 
monwealth,  104  Pa.  179;  Hendrix's  Account^  146  Pa.  285;  Com- 
monwealth V.  Vetterkin,  21  Super.  Ct  587. 

In  the  exercise  of  the  discretion  vested  in  the  Commission  to 
determine  whether  or  not  a  contract  of  the  nature  of  tfie  present 
one,  made  by  a  municipality  with  a  public  service  company,  to 
light  the  streets  of  the  munictpality,  or  for  the  performance  of 
s<mie  other  service  which  the  municipality  itself  has  the  right  to 
perform  (See  Report  of  the  Commission  in  re  Application  of  the 
Borough  of  Gettysbuig  for  approval  of  the  construction  and 
operation  of  an  electric  plant  for  lighting  the  streets  of  the  bor* 
ough.  No.  298  Application  Docket,  1914,  ante  p.  331),  due  weight 
is  to  be  given  to  the  fact  that  the  municipality  itself  might  perform 
the  service  in  question  under  its  unrestricted  local  governmental 
authority  so  to  do.  Were  it  not  that  the  contract  submitted  in  the 
present  case  has  been  made  contrary  to  the  public  policy  of  the 
Commonwealth  as  dedared  by  said  Act  of  June  ay,  1913,  the  con- 
sideration last  above  mentioned  would  be  duly  taken  into  account. 

The  City  of  Williamsport,  in  the  brief  filed  with  the  Conmiis- 
sion  by  its  special  counsd,  in  addition  to  denying  the  illegality  of 
tfie  contract  and  denying  the  jurisdiction  of  the  Commission  to 
pass  upon  such  question  of  l^iality  or  ill^fality,  makes  the  further 
claim  to  the  Commission  that  the  provisions  of  the  Public  Service 
Company  Law,  under  which  the  city's  petition  for  the  approval 
of  the  contract  is  filed,  are  unconstitutional  and  vdd.  In  this 
branch  of  the  argument  the  city  is  in  the  anomalous  position  of 
claiming  that  the  very  jurisdiction  whidi  it  requests  the  Commis- 
sion to  exercise,  cannot  be  exercised  because  it  is  null  and  void, 
as  contravening  the  limitations  placed  by  the  State  Constitution 
upon  the  legislative  power.  The  city,  by  the  filing  of  the  petition, 
invoking  the  exercise  of  the  jurisdiction  to  approve  the  contract, 
necessarily  asserts  the  constitutional  existence  of  that  jurisdiction, 
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which  latter  in  the  next  breath,  it  denies,  though  it  does  not  with- 
draw its  said  petition. 

Under  these  circumstances  we  do  not  think  that  upon  any 
proper  principle  of  administration  such  complaint  of  unconstitu- 
tionality could  be  entertained,  even  if  it  could  otherwise  properly 
be  held  to  be  competent  for  the  Commission  to  assert  the  uncon- 
stitutionality of  any  provision  of  the  very  act  of  the  legislature 
which  created  it.  Complaints  against  the  constitutionality  of  an 
act  of  the  legislature  are  not  entertained  even  by  the  courts  under 
like  circumstances :  Southern  Railroad  Co.  v.  King,  217  U.  S.  524 ; 
54  L.  Ed.  868;  Engel  v.  O'Malley,  219  U.  S.  128;  55  L.  Ed.  128. 

The  authorities,  however,  appear  clearly  to  fully  support  the 
opinion  that  the  provisions  of  the  Public  Servicie  Company  Law 
referred  to  by  the  special  counsel  for  the  city,  or  by  the  counsel 
for  the  Citizens  Electric  Company,  who  also  filed  a  brief  with  the 
Commission,  are  not  unconstitutional,  for  any  of  the  reasons  as- 
signed by  them.  Eastern  Telephone  and  Telegraph  Co.  v.  Board 
of  Public  Utility  Commissioners  of  New  Jersey,  89  Atlantic  Re- 
porter 924,  and  decision  of  the  Supreme  Cburt  of  New  Jersey, 
afterward  affirmed  by  the  Court  of  Errors  and  Appeals  of  that 
state,  and  West  Jersey  and  Seashore  Railroad  Co.  v.  Board  of 
PuUic  Utility  Commissioners  of  New  Jersey,  supra.  Atlantic 
Coast  Line  R  Co,  v.  North  Carolina  Corp.  Com.,  206  U.  S.  i ; 
51  L.  Ed.  933;  Union  Bridge  Co.  v.  U.  S.,  204  U.  S.  364;  51  L. 
Ed.  523 ;  Monongahela  Bridge  Co.  v.  U.  S.,  216  U.  S.  177;  54  L. 
Ed.  435 ;  U.  S.  v.  Grimaud,  220  U.  S.  506 ;  55  L.  Ed.  563 ;  Louis- 
ville &  N.  R.  Co.  V.  Garrett,  231  U.  S.  298;  58  L.  Ed.  229;  U.  S. 
V.  Atchison  T.  &  S.  F.  R.  Co.,  234  U.  S.  476;  58  L.  Ed.  1409. 

For  the  above  reasons  the  Commission  finds  and  determines 
that  the  approval  of  said  contract  is  not  proper  for  the  service, 
accommodation  and  convenience  of  the  public,  and  withholds  its 
approval  thereof.  The  petitk>n  of  the  City  of  Williamsport  for  a 
Certificate  of  Public  Convenience,  evidencing  the  approval  of  said 
contract,  will  be  dismissed. 

An  order  will  be  entered  accordingly. 

Order. 
This  case  being  at  issue  upon  petition  and  protest  on  file,  and 
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having  been  duly  heard  and  submitted  by  the  parties  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

Now,  to  wit.  May  7, 191 5,  it  is  ordered :  That  the  prayer  of  the 
petition  be  and  the  same  is  hereby  refused  and  the  petition  dis- 
missed. By  the  Commission. 

Sam'i,  W.  Pbnnvpackek*  Chairman, 


Adhinistrativh  Ruling  No.  7. 

In  the  matter  of  the  sale  of  commutation  and  term  tickets  on  or 
before  the  date  of  the  initial  trip. 

In  order  that  all  purchasers  of  monthly,  quarterly,  or  other 
forms  of  commutation  and  term  tickets,  not  including  five-hun- 
dred-mile and  one-thousand-mile  tickets,  may  obtain  the  full 
benefit  of  the  limit  during  which  such  tidcets  are  valid,  and  for 
the  further  convenience  of  passengers  using  such  forms  of  tickets 
to  or  from  non-agency  stations,  they  shall  be  sold,  upon  applica- 
tkm^  at  least  one  day  in  advance  of  the  date  the  initial  trip  b  to 
be  made. 

If  the  initial  trip  is  to  be  made  on  Monday,  such  tickets  may  be 
purchased  on  the  preceding  Saturday  or  Sunday. 

In  appl}ring  for  a  ticket  of  this  description,  the  purchaser  must 
declare  the  date  upcMi  which  such  initial  trip  is  to  be  made,  which 
date  should  be  prominently  shown  on  ticket,  accompanied  by  a 
statement  indicating  that  ticket  will  not  be  valid  prior  to  the  date 
of  such  initial  trip,  as  indicated. 

Necessary  corrections  to  existing  tariffs  may  be  made  by  sup- 
plements or  reissues  upon  five  days'  notice  to  this  Commission, 
which  tariffs  or  supplements  should  indicate  that  such  issue  is 
made  **By  authority  of  The  Publk  Service  Commission  of  the 
Commonwealth  of  Pennsylvania,  Administrative  Ruling  No.  7,  of 
April  9,  1915."  A.  B.  Mii^i^R,  Secretary, 

April  9,  iprS' 
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COUNTY  COURT  OPINIONS 


LocoMOBiu  Company  of  America  v.  MAix>Nit 

Foreign  corporations — Conditions  precedent  to  doing  business — 
Registry  in  office  of  auditor  general — Acts  of  June  i,  i88p, 
P.  L.  420,  Sec,  19;  May  8,  iqoi,  P,  L.  150;  June  8,  1911, 
P.  L.  710. 

The  Act  of  June  8^  191 1»  which  requires  registratioii  of  a  foreign  cor- 
poration in  the  office  of  the  secretary  of  the  Commonwealth,  supplies  the 
provisions  of  Section  19^  Act  of  June  i,  1889,  P.  L.  420^  and  of  the  Act  of 
May  8, 1901,  P.  L.  150^  in  so  far  as  the  latter  prescribe  conditions  precedent 
to  the  doing  of  business  by  a  foreign  corporation. 

A  foreign  corporation  that  avers  compliance  with  the  Act  of  191 1  has  ft 
prima  fada  right  to  sue  to  recover  upon  a  debt  contracted  in  the  transac- 
tion of  business  in  this  State. 

Note :   See  also  ante  p.  439  and  p.  57a 

Demurrer  to  Statement  of  Claim.  C.  P.  Allegheny  County,  No. 
700  April  Term,  1915.  Docket  "D."  In  the  motion  for  reargu- 
ment  counsel  for  the  defendant  requested  affirmance  by  the  court 
of  the  following  point : 

''Where  it  affirmatively  appears  in  the  Statement  of  Claim  in 
an  action  by  a  foreign  corporation  that  it  is  doing  business  in  the 
State,  and  that  the  cause  of  action  is  based  upon  a  contract  made 
within  the  State,  the  Statement  of  Claim  is  demurrable  unless  it 
alleges  compliance  with  the  several  acts  of  assembly  of  this  Com-* 
monwealth,  which  require  certain  conditions  precedent  to  be  per- 
formed before  the  company  is  authorized  to  do  business  m  this 
State,  said  acts  of  assembly  being  the  19th  section  of  the  Act  of 
June  I,  1889,  P.  L.  420,  and  the  Act  of  May  8,  1901,  P.  L.  150.** 

Evans,  Noble  and  Evans,  for  plaintiff. 

George  M.  Hosack,  for  defendant. 

Carpknter,  J.,  May  8,  1915. 

This  cause  was  heard  on  demurrer  to  plaintiff's  Statement  of 
Claim  and  after  full  and  able  oral  ailment,  supplemented  by 
exhaustive  briefs,  the  conclusion  was  reached  that  the  demurrer 
should  be  overruled.     (See  2  P.  C.  R.  570;  63  P.  L.  J.  179,) 
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Defendant's  counsel  sobsequendy  fikd  a  motion  for  reai|;ument 
upon  Section  19  of  the  Act  of  June  i,  1889,  P.  L.  420,  and  the 
Act  of  May  8,  1901^  P.  L.  15a  It  is  conceded  by  counsel  for  de- 
fendant that  the  Acts  of  1889  and  1901  are  not  repealed  1^  the 
Act  of  June  8,  191 1,  P.  L.  710,  and  he  contends  that  the  logical 
consequence  is  that  plaintiff  having  failed  to  aver  compliance  with 
the  requirements  of  said  acts,  although  it  averred  compliance  with 
the  Act  of  191 1,  the  statement  of  claim  is,  in  its  present  form  and 
substance,  fatally  defective.  We  adhere  to  the  opinion  that  these 
acts  are  not  repealed.  That  Section  19  of  the  Act  of  1889  and 
several  of  the  provisions  of  the  Act  of  1901  are  supplied  by  the 
Act  of  191 1  seems  clear.  Real  or  apparent  inconsistency  between 
certain  provisions  of  acts  does  not  operate  to  repeal  earlier  acts 
in  toto,  but  in  so  far  as  the  provisions  of  the  earlier  are  supplied 
by  the  later,  the  earlier  must  give  way.  The  Act  of  191 1  is  neither 
inconsbtent  with,  nor  does  it  supply  the  provisions  of  former  acts 
in  relation  to  revenue. 

The  Act  of  191 1  regulates  the  entrance  of,  and  the  transaction 
of  business  by,  foreign  corporations  desiring  to  do  business  in 
this  State.  The  manifest  purpose  of  acts  of  assembly  must  be 
considered  in  determining  the  effect  of  one  upon  the  other ;  words 
do  not  always  control. 

The  first  section  of  the  Act  of  1901  refers  to  the  payment  of 
bonus  and  was  intended  to  subject  foreign  corporations  to  the 
same  burdens  which  the  law  imposed  upon  domestic  corporations. 

The  primary  purpose  of  both  the  acts — 1889  and  1901 — ^was 
to  increase  the  revenues  of  the  State.  That  both  prescribed  meth* 
ods  deemed  most  effective  for  accomplishii^^  this  result  can  not 
be  doubted  and  were  doubtless  regarded  as  efficient  for  that  pur- 
pose. Bxpressio  unius  exclusio  alteriores,  and  when  the  legis- 
lature of  191 1  saw  fit  to  say  that  **Every  such  foreign  corporation 
before  doing  any  business  in  this  Commonwealth,  shall  appoint  in 
writing,  the  secretary  of  the  Commonwealth  and  his  successor  in 
office  to  be  its  true  and  lawful  attorney  and  authorized  agent, 
upon  whom  all  lawful  process  in  any  action  or  proceedings  may 
be  served'' ;  and  then  specified  that  the  power  of  attorney  must 
show  the  title  and  purpose  of  the  corporation,  the  location  of  its 
principal  place  of  business  in  the  Commonwealth  and  the  post  of- 
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dot  address  to  which  notices  could  be  sent,  it  did  all  that  was 
deemed  necessary  to  give  eflFect  to  the  constitutional  provision  in 
relation  to  the  doing  of  business  by  foreign  corporations,  within 
this  Commonwealth.  The  payment  of  a  bonus  of  one-third  of 
one  per  centum  as  provided  by  the  first  section  of  the  Act  of  igot 
is  not  made  a  prerequisite  to  the  right  to  do  business  in  this  State. 

That  the  nineteenth  section  of  the  Act  of  1889  and  second 
section  of  the  Act  of  1901  do  prescribe  additions  precedent, 
terms  upon  which  the  right  to  "go  into  operation'*  (1889)  the 
right  to  "go  in  operation  or  transact  business"  (1901)  shall  de- 
pend, can  not  be  disputed.  But  the  Act  of  191 1  says  that  "before 
doing  any  business^'  foreign  corporations  must  comply  with  cer- 
tain requirements  specified,  and  we  must  conclude  that  conqdiance 
with  the  terms  imposed  gives  the  right  to  enter  the  State  and  en- 
gage in  business,  and  especially  so  when  the  original  act  (1874) 
is  repealed,  and  the  conditions  prescribed  by  the  Act  of  191 1  differ 
from  those  of  the  other  acts  relating  to  the  same  subject.  For, 
whilst  the  last  act  omits  several  of  the  requirements  of  the  two 
preceding  acts  it  exacts  sufficient  information  to  enable  the  proper 
officers  to  get  all  the  data  necessary  to  assess  taxes  payable  to  the 
Commonwealth  and  brings  foreign  corporations  within  the  reach 
of  legal  process,  thus  accomplishing  the  primary  purpose  of  the 
Constitution  and  laws  of  the  State  in  respect  of  these  matters. 

The  Act  of  1901  has  no  doubt  served  its  purpose  so  far  as  pay- 
ment of  bonus  by  foreign  corporations  then  in  the  State  are  con- 
cerned, and  is  still  in  force.  At  the  time  of  its  adoption  certain 
information  w^s  necessary  to  make  it  effective  and  the  legislation 
was  framed  to  meet  the  real  or  supposed  necessities.  That  the 
legislature  has  since  deemed  it  wise  to  simplify  the  method  by 
which,  and  the  terms  and  conditions  under  which,  foreign  corpo- 
rations may  enter  the  State  and  engage  in  business,  without  in  any- 
wise impairing  the  power  of  the  State  to  exact  tribute  for  the 
privilege  conferred,  may  be  presumed.  In  any  event  it  has  pre- 
scribed new  and  easier  terms  of  entrance  and  the  plaintiff  having 
complied  therewith  has  at  least  a  prima  facia  right  to  sue  for  the 
recovery  of  a  debt  alleged  to  be  due.  We  are  not  convinced  that 
the  order  overruling  the  demurrer  should  be  vacated. 
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CoHHONWKAtTH  V.  ST.  ClAIS  CoAL  G>HPANY. 

Tax  on  anthraciiexoal  under  Act  of  June  2j,  191$,  F.  L.  639. 


Note:  This  opinioo  conUins  the  eticntial  facts  upon  which  the  objec- 
tioos  raised  in  this  case,  the  case  of  Com.  v.  Plymoatfa  Coal  Co^  112  Omi- 
tnonwealth  Docket,  1914  and  Com.  v.  Alden  Coal  Co^  65  Commonwealth 
Docket,  1914,  rest  For  discussion  of  the  principles  involved  see  the  (^n- 
lon  in  Com.  ▼.  Alden  Coal  Co.,  immediatdj  following. 

Wm.  M.  Hargest,  Asst  Dqmty  Atty.  Gen.,  for  Commonwealth. 

Everett  Warren,  F.  W.  Pleits,  and  F.  A.  fVheaion,  for  defend- 
ant 

KuNU£L»  P.  J.,  April  30,  1915. 

The  defendant  has  appealed  from  the  settlement  made  by  the 
accounting  ofRctrs  of  the  Commonwealth  under  the  Act  of  June 
27, 1913,  P.  L.  639,  against  it  for  the  tax  on  anthracite  coal  which 
it  mined  and  prepared  for  market  during  the  period  banning 
June  28,  1913,  and  ending  December  31,  1913.  The  appeal  has 
been  submitted  to  us  for  trial  without  a  jury.  We  find  the  facts 
to  be  as  f  dlows : 

Pacts. 

1.  The  defendant  company  is  a  corporation  chartered  under  the 
laws  of  this  State,  having  the  right  to  own  and  lease  coal  lands, 
and  to  mine,  prepare  and  sell  coal.  It  operates  a  colliery  on 
leased  land  in  Schuylkill  County,  and  it  prepares  for  market  and 
sells  in  the  State  of  Pennsylvania  large  quantities  of  anthracite 
coal  mined  from  the  property  leased  by  it. 

2.  On  the  first  day  of  January,  1914,  it  made  its  report  to  the 
auditor  general  that  it  had  prepared  for  market  during  the  period 
covered  by  this  settlement  124,956  tons  17  cwt.  of  anthracite  coal 
of  the  value  of  $310,792.75.  Pursuant  to  this  report  the  account- 
ing dKcers  of  the  Ccmmonwealth  on  June  30,  1914,  settled  the 
present  account  against  it,  in  which  it  was  charged  with  the  tax 
of  $79769.81,  being  2yi%  on  the  reported  tonnage  and  value. 

3.  In  accordance  with  the  provisions  of  the  Act  of  April  9, 
1913,  P.  L.  48,  the  defendant  presented  its  petition  under  oath. 
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praying  for  a  resettlement  of  the  account,  which  was  refused, 
whereupon  it  took  this  appeal. 

4.  Of  the  124,956  tons  17  cwt.  mined  and  prepared  for  market, 
66,040  tons  13  cwt.  of  the  value  of  $169,978.99  had  on  December 
3i>  19139  been  sold  and  shipped  permanently  out  of  this  State  and 
no  part  of  it  was  on  that  date  or  thereafter  in  this  State.  The 
remaining  58,916  tons  4  cwt.  of  the  value  of  $149,813.76  was 
during  the  period  covered  by  this  settlement  sold  and  shipped  to 
points  in  this  State. 

5.  Anthracite  coal  is  found  only  in  eight  counties  in  the  State, 
while  bituminous  coal  is  found  and  produced  in  large  quantities 
in  upwards  of  thirty  of  the  counties  of  the  State. 

6.  Anthracite  coal,  semi-anthracite  coal,  semi-bituminous  coal 
and  bituminous  coal  differ  in  per  centage  of  the  fixed  carbon 
therein  and  the  uses  to  which  they  are  applied  are  similar. 

7.  Many  of  the  municipalities  of  the  eight  counties  affected  by 
this  act  will  under  its  provisions  for  distribution  of  the  tax  receive 
more  money  than  they  are  at  present  receiving  for  governmental 
purposes  by  local  taxes  levied,  and  in  some  instances  the  amount 
so  received  from  this  tax  will  exceed  their  present  municipal  ex- 
penditures, and  certain  municipalities  will  receive  a  share  of  the 
tax  although  no  coal  is  found  therein. 

8.  Defendant  is  required  to  pay  annually  to  the  Commonwealth 
a  tax  upon  the  value  of  its  capital  stock,  and  in  the  valuation  of 
its  capital  stock  for  the  year  1913  was  included  the  anthracite  coal 
mined  and  prepared  for  market  by  it  during  the  period  covered 
by  this  settlement 

9.  Evidence  was  offered  to  the  effect  that  the  Act  of  June  27, 
1913,  under  which  the  settlement  was  made,  was  not  published 
as  required  by  the  Constitution  in  cases  of  special  or  local  legis- 
lation. 

Discussion. 

The  objections  to  the  present  settlement  are  overruled,  and  our 
reasons  therefor  are  stated  in  the  opinion  filed  this  day  in  the 
case  of  Commonwealth  v.  Alden  Coal  Co.,  No.  65  Commonwealth 
Docket,  1914,  to  which  opinion  we  refer  so  far  as  it  relates  to  the 
discussion  of  the  objections  raised  here.    The  conclusions  reached 
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thereon  in  that  case  are  made  part  hereof,  and  are  filed  herewith. 
See  Bxhibit  ''A."     [See  case  immediatdy  followmg.] 

Conclusion. 

Wherefore  we  conclude  the  Commonwealth  is  entitled  to  re- 
cover, as  follows : 

Tax  on  settlement, $7,769.81 

Interest  from  August  30,  1914, 77^. 96 


$8,546.79 
Attorney  general's  commission,  5%,  ..         427.34 


Total  amount,  $8,974.13, 

for  which  sum  judgment  is  directed  to  be  entered  in  favor  of  the 
Commonwealth  and  against  the  defendant  unless  exceptions  be 
filed  within  the  time  limited  by  law. 


Commonwealth  v.  Au>en  Coal  Company. 

Constitutional  Icnv^-'Title  of  act — Local  or  special  legislation — 
Double  taxaiion — Due  process  of  law — Act  of  June  27,  ipij, 
P.  L.  639' 

Upon  the  question  of  the  constitutionality  of  the  Act  of  June  37,  1913, 
P.  L.  639,  it  was 

Held:  i.  The  act  deals  with  one  general  subject  only,  the  taxation  of 
anthracite  coal.  The  provisions  for  the  collection  and  disposition  of  the 
tax  relate  to  that  subject. 

2.  The  penal  provision  in  the  act  is  auxiliary  to  the  collection  of  the 
tax  and  specific  notice  of  it  in  the  title  is  not  necessary. 

3.  Althoui^h  the  act  does  not  expressly  require  the  operator  to  pay  the 
tax,  the  evident  legislative  intention  is  that  he  shall,  and  that  intention  will 
control 

4.  A  taxing  act  is  not  local  or  special  legislation  if  it  operates  in  every 
cotmty  where  the  subject  of  the  tax  is  found.  It  is  not  necessary  that  the 
subject  of  the  tax  be  found  in  every  county  in  the  State. 

5.  The  intention  of  the  legislature  expressed  in  the  act  is  plain,  and  the 
fact  that  doable  taxation  may  result  by  including  the  value  of  the  coal  as 
part  of  the  value  of  the  capital  stock  of  an  operating  company,  will  not  in- 
validate  the  act 
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6.  Th«  dassiiicatioii  of  anthracite  coal  for  taxation  ia  a  Icffitimate  one 
and  is  not  in  violation  of  Sections  i  and  2  of  Article  IX  of  the  State  Con- 
stitution nor  of  the  fourteenth  amendment  of  the  Federal  Constitution. 

7.  Although  the  distribution  of  the  proceeds  of  this  tax  may  relieve  cer- 
tain mtmidpalities  from  the  necessity  of  imposing  taxes,  the  act  does  not 
exempt  die  persons  or  property  therein  from  taxation  and  does  not  violate 
Section  2  of  Article  IX  of  the  Sute  Constitudon. 

8.  Because  the  tax  is  paid  by  the  operators  and  part  of  the  proceeds  is 
turned  over  to  certain  municipalities,  the  act  cannot  be  said  to  take  prop- 
erty without  due  process  of  law.  The  purpose  of  the  tax  being  a  public 
one,  the  legislature  had  the  power  to  levy  the  tax  and  the  distribution 
thereof  ia  alone  within  its  control 

9.  Under  the  provisions  of  the  act  the  coal  is  subject  to  the  tax  when  it 
is  prepared  for  market  and  its  valuation  is  to  be  made  at  that  time.  This 
valuation  is  equivalent  to  an  assessment  and  the  fact  that  the  coal  is  sold 
or  removed  from  the  State  before  the  report  is  made  at  the  end  of  the 
year  does  not  relieve  the  operator  from  liability  for  tax  thereon. 

Appeal  from  settlement  for  tax  on  anthracite  coal.  C.  P. 
Dauphin  County.    No.  65  Commonwealth  Docket,  1914. 

John  C.  Bell,  Attorney  General,  and  IVm.  M.  Hargest,  Asst. 
Deputy  Attorney  Genera^  for  Commonwealth. 

Olmsted  &  Stamm,  for  defendant. 

KuNKKL,  P.  J.,  April  30,  1915. 

This  is  an  appeal  frc»n  the  settlement  by  the  accounting  offi- 
cers of  the  Commonwealth  against  the  defendant  for  the  tax  on 
anthracite  coal  which  it  mined  and  prepared  for  market  during 
the  period  beginning  June  28,  1913,  and  ending  December  31, 
1913.  It  has  been  submitted  to  us  for  trial  without  a  jury.  We 
find  the  facts  to  be  as  follows : 

Pacts. 

The  defendant  is  a  corporation  of  this  State  and  operates  only 
in  Luzerne  County,  where  it  mines  and  prepares  anthracite  coal 
for  market.  On  June  30,  1914,  pursuant  to  its  report  to  the 
auditor  general  made  January  31,  1914,  the  present  account  was 
settled  against  it,  in  which  it  was  charged  with  a  tax  of  $7,792.86, 
being  two  and  one-half  per  centum  on  137,017.8  tons  of  coal  pre- 
pared for  market,  of  the  value  of  $311,714.42.    It  presented  its 
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petition  for  a  resettlcmoit,  in  accordance  with  the  provisions  of 
the  Act  of  April  9,  1913,  P.  L.  48,  which  was  refused.  Where- 
upon it  took  this  appeal. 

Before  it  made  its  rq)ort  of  the  number  of  toes  of  coal  prq>ared 
for  market  and  the  value  thereof,  and  before  this  settlement  was 
made  against  it,  it  had  sold  the  coal  and  was  no  longer  the  owner 
thereof,  and  of  the  137,017.8  tons  of  coal,  103,018.9  had  been 
shipped  out  of  the  State.  These  we  think  are  the  material  facts. 
There  are,  however,  other  facts  which  we  have  found  and  which 
appear  by  our  answers  to  the  Commonwealth's  and  defendant's 
requests  for  findings  of  fact  filed  herewith. 

Discussion. 

The  Commonwealth's  claim  for  the  tax  in  dispute  rests  upon 
the  Act  of  June  27,  1913,  P.  L.  639.  By  Sectkm  i  of  the  act 
every  ton  of  anthracite  coal  prepared  for  market  in  this  Common- 
wealth is  made  subject  to  a  tax  of  two  and  one-half  per  centum 
of  the  value  thereof,  the  tax  to  be  settled  and  ccrflected  as  pro- 
vided by  law  for  other  State  taxes.  By  Section  2  every  operator 
of  an  anthracite  coal  mine  or  mines  in  the  State  is  required  to  re- 
port in  writing  and  under  oath  tol  the  auditor  general,  in  the 
month  of  January  in  each  year,  the  number  of  tons  of  anthracite 
coal  mined  by  him  or  it  within  the  calendar  year  then  next  preced- 
ing, and  the  value  thereof  prepared  for  market.  By  Section  3  the 
failure  to  report  within  the  time  required  is  visited  by  a  penalty 
of  ten  per  centum  on  the  tax ;  and  an  intentional  failure  to  make 
the  report  is  declared  to  be  a  misdemeanor,  punishable,  upon  con- 
viction, by  fine  or  imprisonment.  By  Section  4  an  appeal  is  given 
to  the  operator  from  the  settlement  of  the  account  for  the  tax. 
By  Section  5  it  is  provided :  ''Each  county  shall  receive  from  the 
state  treasurer,  for  the  use  of  the  several  cities,  boroughs  and 
townships  thereof,  one-half  of  the  said  tax  cdlected  from  oper- 
ators in  said  county ;  and  the  treasurer  thereof  shall,  within  thirty 
days  thereafter,  pay  over  the  same  to  the  treasurers  of  the  several 
cities,  boroughs  and  townships  in  said  county  pro  rata,  according 
to  their  respective  populations  as  shown  by  the  last  preceding 
United  States  census."    Many  objections  have  been  raised  to  the 
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validity  of  this  statute,  which  we  will  consider  as  briefly  as  pos- 
sible. 

1.  The  statute  is  assailed  on  the  ground  that  it  contains  more 
than  one  subject,  that  its  title  is  defective,  and  that  in  these  re- 
spects it  violates  Section  3  of  Article  III  of  the  Constitution.  In 
Booth  &  Flinn  v.  Miller,  237  Pa.  297,  it  was  said :  ''It  is  not  an 
infringement  of  Article  III,  Section  3,  of  the  Constitution,  if  there 
are  several  provisions  in  a  bill,  providing  they  are  connected  with 
and  germane  to  the  one  general  object  of  the  legislation.  It  is 
sufficient  if  they  relate  to  and  are  a  means  of  carrying  out  the  one 
general  provision  of  the  act"  And  in  Commonwealth  v.  Powell, 
et  al.,  appealed  from  this  court,  and  affirmed  by  the  Supreme 
Court  but  not  yet  reported,  it  was  said :  ''No  argument  should  be 
required  to  show  that  provision  for  attaining  various  objects  which 
relate  to  the  general  subject  of  a  bill  may  be  dealt  with,  by  its 
terms,  without  laying  it  open  to  the  charge  of  containing  more 
than  one  subject"  The  general  subject  of  the  present  act  is  the 
taxation  of  anthracite  coal.  The  provisions  for  the  collection  and 
disposition  of  the  tax  relate  to  that  subject.  They  cannot  be 
viewed  as  other  subjects  under  the  doctrine  above  stated. 

The  objection  that  the  title  of  the  act  is  defective  because  there 
is  no  notice  given  therein  of  the  penal  provision  for  f ailit^;  to 
make  the  required  report  is  not  tenable.  The  report  is  an  impor- 
tant step  toward  collecting  the  tax.  The  penal  provision  is  the 
means  of  enforcing  the  production  of  the  report.  It  is  auxiliary  to 
the  collection  of  the  tax  of  which  notice  is  given  in  the  title.  It  is 
necessarily  covered  therefore  by  such  notice.  The  high  license 
law  entitled  "An  act  to  r^;ulate  and  restrain  the  sale  of  .  .  . 
liquors"  contains  penal  provision  for  its  enforcement,  but  no  no- 
tice thereof  is  given  in  the  title.  No  one  ever  successfully  ques- 
tioned the  sufficiency  of  that  title,  although  there  is  no  specific  or 
express  notice  given  therein  of  the  means  provided  for  enforcing 
it,  Many  other  instances  of  like  kind  might  be  cited,  but  this  we 
think  is  sufficient 

2.  It  is  further  objected  that  the  act  does  not  require  the  de- 
fendant to  pay  the  tax.  It  is  true  there  is  no  express  require- 
ment that  the  operator  shall  pay,  and  in  this  respect  the  act 
is  crudely  drawn,  but  an  examination  of  its  provisions  leaves  no 
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doubt  of  the  legislative  intention.  The  operator  who  prepares  the 
coal  for  market  is  required  to  report  the  number  of  tons  mined 
and  the  vahie  thereof »  the  accounting  officers  are  authorized  to 
settle  the  account  for  the  tax,  and  the  operator  is  given  the  right 
to  appeal  from  the  settlement.  Why  give  him  the  right  to  apptBl 
if  he  is  not  interested  in  the  account  and  the  account  is  not  against 
him  and  if  he  is  not  to  pay?  That  it  was  the  intention  of  the 
legislature  that  he  should  pay  is,  we  think,  manifest. 

3.  We  have  carefully  examined  and  considered  the  proposition 
that  the  Act  is  local  and  special  lq;islation,  but  we  are  not  able 
to  agree  with  it.  The  act  imposes  a  tax  on  anthracite  coal.  It  in 
no  way  purports  to  legislate  for  any  particular  locality.  The  fact 
that  anthracite  coal  is  now  found  in  only  nine  counties  of  the 
State  does  not  render  it  a  local  act.  Anthracite  coal  may  be  found 
in  other  counties  in  the  future,  but  even  if  this  be  not  so,  an  act 
is  not  kx:al  whkh  operates  in  every  county  of  the  State  where  the 
subject  of  the  tax  is  found.  There  is  no  indication  that  the  act 
was  hot  passed  in  good  faith  or  was  passed  to  avoid  the  consti- 
tutional inhibition  against  local  or  special  legislation.  The  authori- 
ties cited  by  the  defendant  in  support  of  this  objection  have  no 
application  to  the  present  case.  Those  were  cases  where  the  legis- 
lation in  terms  referred  to  counties  and  other  municipal  divisions 
of  the  State,  and  a  law  that  applied  to  some  and  not  to  others  was 
of  course  held  to  be  a  local  law  and  violative  of  the  Constitutioa ; 
or  where  the  counties  or  divisions  mentioned  in  the  legislation 
were  so  described  as  to  embrace  some  counties  or  divisi<ms  of  the 
State  and  not  others,  in  which  event  the  law  was  declared  to  be 
local.  In  the  case  before  us,  however,  there  is  no  attempt  to  legis- 
late for  any  counties,  cities,  boroughs,  etc.  The  act  refers  to 
anthracite  coal  and  its  taxation.  If  it  referred  to  all  coal  the  same 
objection  could  be  made  against  it,  because  in  many  counties  of 
the  State  no  coal  of  any  kind  is  to  be  found. 

It  is  further  argued  that  the  act  is  a  local  law  regulating  the 
affairs  of  counties,  cities,  etc.,  and  violates  Section  7  of  Article 
in  of  the  Constitution.  We  fail  to  understand  how  it  can  be  said 
to  regulate  the  affairs  of  counties,  cities,  boroughs,  etc.  As  we 
have  said,  it  does  not  purport  to  refer  to  counties  or  any  municipal 
division  of  the  State.    It  makes  no  attempt  to  regulate  the  tax 
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of  any  such  division.  It  imposes  a  tax  for  State  purposes.  On 
its  face  it  deals  with  a  State  affair.  It  is  nothing  more  nor  less 
than  l^slation  for  the  purpose  of  raising  State  revenue.  If  it 
is  to  be  condemned  as  a  local  act  regulating  the  affairs  of  counties, 
etc,  it  follows  tliat  the  legislature  may  not  subject  to  taxation  any 
property  unless  it  be  found  in  every  county  in  the  State,  a  propo- 
sition not  to  be  entertained  for  a  moment,  and  one,  the  mere  state- 
ment of  which  is  its  own  refutation. 

Again,  if  it  be  considered  a  local  act,  although  not  regulating 
the  affairs  of  counties,  such  as  may  be  enacted  by  proper  publi- 
cation, then  it  amounts  to  this,  that  the  legislature  may  not  subject 
to  taxatioci  any  property  unless  such  property  be  found  in  every 
county  in  the  State,  without  publication  in  conformity  with  the 
constittitional  requirement. 

Furthermore,  if  it  be  suggested  that  the  act  is  local  and  special 
legislation  because  the  distributive  section.  Section  5,  applies  only 
to  the  cities,  boroughs  and  townships,  in  the  counties  in  which  the 
coal  is  mikied,  we  can  only  say  we  are  not  aware  of  any  obligation 
on  Che  part  of  the  legislature  to  give  notice  by  publication,  before 
passage,  of  every  bill  by  which  the  State  revenues  are  distributed 
or  by  wbidi  appropriations  are  made  therefrom  to  specific  objects. 
If  this  be  the  law  it  has  never  been  observed,  and  failure  to  ob- 
serve it  is  a  strong  argument  against  the  defendant's  position.  Nor 
have  we  been  referred  to  any  authority  which  holds  that  such  a 
law  is  a  regtdation  of  the  affairs  of  counties,  cities,  etc.,  in  viola- 
tion of  the  constitutional  prohibition. 

4.  The  objection  that  the  coal  here  taxed  was  represented  in 
the  capital  stock  of  the  defendant,  on  which  it  paid  or  will  pay  a 
capital  stock  tax,  and  that  therefore  the  act  imposes  double  tax- 
ation, is  not  necessarily  a  fatal  objection.  Whether  a  double  tax- 
ation is  imposed  by  the  act  is  quite  immaterial.  The  power  of  the 
legislature  to  impose  double  taxation  is  well  settled.  The  only 
question  here  is  whether  the  legislature  so  intended.  It  must  be 
presumed  that  the  legislature  knew  that  the  coal  taxed  by  this  act 
might  be  included  in  the  valuation  of  the  capital  stock  for  the 
capital  stock  tax,  and  if  it  knew  this  and  passed  the  present  statute 
with  that  knowledge,  it  is  quite  plain  it  intended  to  impose  double 
taxation.    But  the  coal  taxed  by  the  act  might  or  mig^t  not  be 
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included  in  the  valuation  of  the  capital  stock.  That  would  depend 
upon  whether  or  not  it  was  in  the  State  or  owned  by  the  defend- 
ant during  the  period  from  November  ist  to  November  15th  of 
the  year  for  which  the  tax  was  settled.  Within  that  period  the 
appraisement  of  the  capital  stock  for  State  taxation  is  required 
to  be  made.  Com.  v.  Railroad  Co.,  145  Pa.  74.  If  the  coal  was 
not  owned  by  the  operator  or  was  not  in  the  State  duritq;  that  time 
it  could  not  properly  be  included  in  the  appraisement  of  the  capi- 
tal stock,  Penna.  v.  Delaware  R.  R.  Co.,  198  U.  S.  34it  in  which 
case  there  would  not  be  double  taxation.  It  is  manifest,  there- 
fore, that  it  is  in  the  power  of  the  operator,  by  dispositq;  of  the 
coal  before  the  period  b^inning  November  ist  and  ending  No- 
vember 15th  in  each  year,  or  by  removing  it  frmn  the  State  before 
that  period,  to  readily  avoid  the  double  taxation  whkh  is  made 
the  basis  of  this  complaint.  We  do  not  think  the  complaint  has 
any  real  merit,  as  the  double  taxation  does  not  necessarily  result 
from  the  l^slation  and  may  be  avoided  by  the  act  of  the  curator. 

But  it  is  said  that  the  coal  mined  by  die  defendant  during  the 
period  covered  by  this  settlement  was  included  in  the  valuation  of 
its  capital  stock  for  State  taxation.  If  the  coal  was  outside  of 
the  State  between  November  i  and  November  15,  1913,  its  value 
may  be  properly  deducted  from  the  total  valuation  of  the  capital 
stock  ai^  thus  it  will  not  be  subjected  to  the  capital  stock  tax.  If 
the  coal  was  not  owned  during  that  period  it  cannot  be  said  to 
ha.ve  been  included  as  coal  in  the  valuation  of  the  capital  stock. 
What  is  complained  of  in  the  present  case  may  occur  occasicmally, 
but  does  not,  as  we  have  said,  necessarily  follow  from  the  provi- 
sions of  the  act.  The  fact  that  the  coal  owned  by  a  corporate 
operator  may,  under  circumstances  exclusively  within  its  control, 
be  taxed  through  its  capital  stock,  while  the  coal  owned  by  an  in- 
dividual operator  is  not  so  taxed,  would  not  warrant  us  in  declar- 
ing the  act  unconstitutional  and  void. 

5.  It  is  further  contended  that  the  act  in  question  is  in  conflict 
with  Sections  i  and  2  of  Article  IX  of  the  State  Constitution  and 
of  the  Fourteenth  Amendment  of  the  Federal  Constitution,  be- 
cause it  imposes  a  tax  on  anthracite  coal  and  not  on  coal  generally. 
It  is  argued  that  coal  may  not  be  classified  for  taxation  as  anthra- 
cite coal  and  all  other  coal  be  exempted  from  the  tax  under  these 
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constitutional  provisions,  and  that  such  a  tax  is  not  uniform.  If 
the  classification  be  allowable  the  objection  of  the  lack  of  uni* 
formity  and  the  resulting  exemption  complained  of  must  fail. 
Necessarily  the  classification  of  property  or  persons  for  taxation, 
and  the  subjection  of  the  members  of  a  class  and  the  property 
within  the  dass  to  taxation,  excludes  or  relieves  from  such  tax 
all  property  or  persons  not  embraced  in  the  dass.  This  is  not  the 
kind  of  exemption,  however,  against  which  Section  2  of  Article 
IX  is  directed. 

On  the  question  of  the  right  of  the  Ic^slature  to  classify  for  the 
purposes  of  taxation,  the  authorities  are  numerous  and  need  not 
be  referred  to  at  length.  We  think  it  is  sufiieient  to  refer  only  to 
the  case  of  Knisely  v.  Cotterel,  196  Pa.  614,  where  quoting  from 
Seabolt  v.  Commissioners  of  Northumberland  County,  187  Pa. 
318,  it  is  reiterated :  "Classification  is  a  legislative  question,  sub- 
ject to  judicial  revision  only  so  far  as  to  see  that  it  is  founded  on 
real  distinctions  in  the  subjects  classified,  and  not  on  artificial  or 
irrelevant  ones  used  for  the  purpose  of  evading  the  constitutional 
prohibition.  If  the  distinctions  are  genuine  the  courts  cannot  de- 
clare the  classification  void  though  they  may  not  consider  it  to  be 
on  a  sound  basis.  The  test  is  not  wisdom  but  good  faith  in  the 
classification.''  It  is  quite  dear  that  the  distinction  between  an- 
thracite coal  and  other  kinds  of  coal  is  not  a  factitious  one.  It 
has  arisen  among  those  who  have  mined,  dealt  in  and  used  coal. 
It  is  a  distinction  so  common  as  to  be  recognized  the  world  over. 
The  classification  of  anthracite  coal,  therefore,  as  a  subject  of 
taxation  cannot  be  said  to  be  artificial,  or  may  not  justly  be  sub- 
jected to  the  charge  of  being  used  for  the  purpose  of  evadii^  the 
Constitution.  What  the  legislature  did  in  enacting  the  present 
statute  was  but  to  adopt  a  distinction  already  existii^  respecting 
the  property  made  subject  to  the  tax.  The  same  distinction  has 
been  recognized  by  the  legislature  and  sustained  with  respect  to 
the  business  of  mining  anthracite  coal  and  of  mining  bituminous 
coal.  Act  of  June  2,  1891,  Durkin  v.  Kingston  Coal  Co.,  et  al., 
171  Pa.  193;  Act  of  May  15,  1893,  Com.  v.  Jones,  4  Super.  Ct. 
362.  The  limit  to  whkh  classification  for  the  purpose  of  taxation 
has  been  sustained  may  be  found  in  Com.  v.  Del  Div.  Canal  Co., 
123  Pa.  594;  Com.  V.  Germania  Brewing  Co.,  145  Pa.  83;  Com. 
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V.  Mmtgage  Trust  Co.,  227  Pa.  163 ;  and  Com.  v.  L.  V.  R.  R. 
Co.,  244  Pa.  241. 

What  we  have  said  applies  as  well  to  the  objection  that  the 
act  violates  the  Pourteentii  Amendment  of  the  Pedend  Consti- 
tution. All  that  is  required  under  its  provisions  is  that  classifi- 
cation be  reasonable  and  not  arbitrary  and  be  made  in  good  faith. 
Magoun  v.  111.  Trust  &  Savings  Bank,  170  U.  S.  283,  and  the 
authorities  there  cited. 

The  difficulty  in  some  instances  to  diflferentiate  between  an- 
thracite coal  and  semi-anthracite  or  semi*bitumim>us  coal  can  have 
no  effect  on  the  question  of  classification.  Whether  or  not  the 
particular  coal  sought  to  be  taxed  in  a  given  case  is  anthracite 
and  falls  within  the  act  must  necessarily  depend  upon  the  facts 
of  such  case. 

We  are  of  the  opinion  that  the  classification  of  anthracite  coal 
for  taxation  is  a  legitimate  one  and  that  the  taxation  of  such  coal 
as  distinguished  from  all  other  kinds  of  coal  is  not  a  violation  of 
the  constitutional  provisions  referred  to. 

6.  By  Section  5  the  tax,  when  collected,  is  distributaUe  to  the 
cities,  boroughs  and  townships  in  the  several  counties  where  the 
coal  is  mined.  The  result  of  this  distribution  wiU  be  to  give  an- 
nually to  some  of  these  municipal  divisions  sums  of  money  equal 
to,  and  in  scMne  cases  greater  than,  their  total  municipal  expendi* 
tures,  thus  relieving  them  in  part,  and  possitdy  in  whole,  from 
local  taxation.  Thid  also,  it  is  contended,  is  in  violation  of  Sec- 
tions I  and  2  of  Article  IX  of  the  State  Constitution,  which  pro- 
vides for  uniformity  of  taxatk>n,  and  declares  void  all  laws  ex- 
empting property  from  taxation  other  than  the  property  enum- 
erated therein.  The  citizens  of  these  municipalities  will,  however, 
still  be  subject  to  some  local  taxation  and  to  taxation  for  State 
purposes.  If  so,  the  relief  they  will  receive  from  the  tax  is  not 
prohibited.  These  constitutional  provisions  have  no  application 
to  the  conditk>n  which  may  arise  from  the  enforcem^it  of  the 
present  statute.  Hawes  Mfg.  Co.'s  Appeal,  i  Monaghan  353; 
Com.  V.  Brewing  Co.,  145  Pa.  83. 

7.  Even  if  all  the  objections  thus  far  raised  to  the  act  prove 
ineffectual  to  destroy  it,  the  further  objection  is  Uif[ed  upon  us 
that  as  Section  5  distributes  one-half  of  the  tax  to  the  several 
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munictpalities  of  the  counties  wherein  the  coal  is  mined,  the  de- 
fendant's property  will  thus  be  taken  and  given  over  to  others, 
and  thereby  it  will  be  deprived  thereof  without  due  process  of  law. 
We  do  not  take  this  view  of  the  case.  The  act  is  a  measure  to 
raise  revenue  and  at  the  same  time  provides  for  the  distribution 
of  the  funds  so  raised  to  certain  municipalities.  If  the  purpose 
for  which  the  tax  is  levied  is  a  public  one  there  is  no  doubt  of  the 
power  of  the  legislature  to  impose  the  tax.  One-half  of  it  is  to  be 
used  for  the  State  generally.  The  other  half  the  State  proposes 
to  pay  'Over  to  certain  municipalities.  To  pay  money  to  its  mu- 
nicipal divisi<ms  seems  to  us  to  be  using  it  for  a  public  purpose. 
These  municipalities  are  the  creatures  of  the  State,  erected  by  the 
legislature  for  the  purpose  of  administering,  and  clothed  with  the 
power  to  administer,  public  aflfairs  in  their  respective  localities. 
They  represent  the  State.  It  must  be  conceded  that  the  State 
may  authorize  them  to  levy  taxes  to  meet  the  expenses  of  admin- 
istering their  local  government.  If  so,  why  may  it  not  also  take 
out  of  its  general  revenue,  no  matter  how  raised,  and  give  to 
them  in  aid  of  what  they  are  doing  in  representing  the  State? 
This  the  State  has  frequently  done.  It  has  distributed  for  years 
from  its  revenues  to  the  several  school  districts.  It  distributes 
out  of  the  same  revenue  to  charity  and  benevolence.  It  has  di- 
vided with  the  counties  the  tax  on  personal  property  which  it 
collected.  It  distributes  to  the  several  counties  and  townships 
from  its  general  revenues  in  aid  of  the  public  highways.  It  ap- 
propriates one-half  of  the  tax  on  premiums  of  foreign  fire  insur- 
ance companies  to  the  several  municipalities  of  the  Common- 
wealth. Act  of  June  28,  1895,  P.  L.  408.  Other  instances  of 
the  same  kind  might  be  cited.  Who  is  to  direct  how  the  State 
revenues  raised  by  taxation  are  to  be  distributed  or  disposed  of  ? 
This  is  a  question  as  to  which  the  courts  agree.  It  is  exclusively 
for  the  legislature,  bound  only  by  such  restrictions  as  are  placed 
up<Mi  it  by  the  organic  law.  It  is  a  power  the  exercise  of  which 
the  judiciary  have  no  right  to  revise.  If  Section  5  stood  as  a  sep- 
arate act,  distributing  the  taxes  raised  under  the  act  in  question, 
what  standing  would  the  defendant  have  to  complain?  The 
statute  does  not*  present  the  case  where  the  property  of  one  is 
taken  and  applied  to  the  use  and  benefit  of  another,  but  presents 
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the  case  where  property  is  taxed  by  the  Commonwealth  and  the 
revenues  thus  raised  are  distributed  where,  in  the  judgment  of 
the  legislature,  seems  right  and  proper.  In  State  v.  Western 
Union  Telegraph  Co.,  73  Maine  518,  under  a  statute  of  that  state, 
telqjaph  companies  were  required  to  pay  into  the  state  treasury 
a  tax  of  two  and  one-half  per  centum  on  the  value  of  their  prop- 
erty within  the  limits  of  the  state.  The  tax  thus  raised  was  directed 
to  be  distributed  to  certain  towns  in  the  state  in  the  proportion 
which  the  number  of  shares  of  stock  of  the  company  owned  in 
the  town  bore  to  all  the  shares  owned  in  the  state.  The  remainder 
of  the  tax  was  to  be  retained  for  the  use  of  the  state.  The  effect 
of  this  provision  was  to  give  the  revenue  so  raised  to  three  towns 
of  the  state,  whereby  the  tax  of  every  individual  in  the  three 
towns  was  ratably  diminished.  The  same  objection  to  the  validity 
of  the  statute  was  made  there  as  is  made  here,  diat  it  took  the 
property  of  some  citizens  and  used  it  for  the  benefit  of  others. 
To  this  objection  it  was  said  by  the  court:  'It  is  objected  in  this 
case  that  the  distribution  of  this  tax  as  provided  in  the  act  shows 
that  it  is  not  for  a  legitimate  purpose.  What  distribution  is  con- 
templated is  somewhat  difficult,  perhaps  impossible,  to  ascertain 
from  the  act  itself.  If  it  is  all  to  go  to  the  towns  it  would  still 
be  a  public  purpose.  But  that  is  not  the  matter  which  is  now 
involved.  The  tax  is  now  imposed  by  the  state  and  is  to  be  paid 
to  the  state  treasurer  as  other  public  funds.  It  then  becomes  a 
public  fund  to  be  used  for  public  purposes.  If  diverted  from 
that  the  remedy  is  not  by  refusal  to  pay.  If  the  last  section  of 
the  act  should  prove  to  be  a  violation  of  the  constitution  or  void 
for  uncertaunty,  it  does  not  affect  the  remainder.  This  is  not  a 
case  where  one  district  is  required  to  pay  the  tax  for  tiie  support 
of  another.  It  is  like  one  excise  tax  raised  in  any  part  of  the 
state,  to  be  appropriated  by  the  state  wherever  its  needs  or  its 
sense  of  justice  may  require." 

The  purpose  of  the  present  taxation  being  a  public  one,  the 
legislature  possessed  the  power  to  levy  the  tax  and  the  distribution 
thereof  is  alone  within  its  control. 

8.  A  further  objection  to  the  recovery  by  the  C(Hnmonwealth 
on  this  settlement  is  that  the  coal  reported  by  the  defendant,  upon 
which  the  value  of  the  tax  is  computed,  was  not  owned  by  it  at 


Digitized  by  CjOOQ  IC 


I9I5  CORPORATION  REPORTER.  667 

the  time  the  report  was  made,  nor  at  the  time  the  settlement  was 
made  against  it,  and  that  when  it  made  its  report  a  great  part  of 
the  coal  was  outside  of  the  State  and  beycHid  the  taxing  juris- 
diction of  this  State.  This  objectiixi  is  based  upon  what  we 
think  is  aa  erroneous  construction  of  the  act.  The  tax  is  levied 
by  the  act.  The  rate  is  fixed  by  the  act.  The  taxable  value  of 
the  coal  is  as  prepared  for  market  The  coal  is  made  subject  to 
the  tax  not,  as  contended  by  the  defendant,  when  the  quantity 
and  value  are  reported,  nor  when  the  settlement  is  made,  but  in 
the  language  of  the  act  itself  ''when  prepared  for  market."  At 
that  time  its  value  is  to  be  ascertained,  but  the  report  thereof  is 
postponed  untU  the  end  of  the  year.  If  this  be  not  the  true  con- 
struction of  the  section,  the  phrase  "when  prepared  for  market" 
adds  nothbig  to  its  meaning.  What  precedes  sufficiently  declares 
that  the  rate  is  to  be  based  upon  the  value  of  each  ton  as  prepared 
for  market.  The  {du^ase  "when  prepared  for  market"  manifestly 
relates  to  the  words  "shall  be  subject  to/'  meaning  the  coal  shall 
be  subject  to  the  tax  when  it  is  prepared  for  market.  This  being 
the  proper  construction,  the  defendant's  coal  became  subject  to 
the  tax  levied  by  the  act  when  it  was  prepared  for  market.  It 
was  then  the  defendant's  duty  to  ascertain  the  number  of  tons 
and  fix  the  value  at  that  time.  The  ascertainment  of  the  value  at 
that  time  amounted  to  an  assessment  No  other  assessment  was 
needed.  Being  made  by  the  defendant,  it  has  no  room  to  complain, 
Com.  V.  McKean  County,  200  Pa.  383.  The  coal  was  subject  to 
the  tax  when  it  reached  the  stage  of  being  prepared  for  market 
and  its  valuation  was  to  be  made  at  that  time.  The  removal  of  it, 
therefore,  from  the  State,  or  the  sale  of  it  to  another,  after  that 
time,  would  not  relieve  the  defendant,  who  was  the  owner  at  the 
time  the  tax  was  levied  and  assessed,  from  paying  it;  nor  could 
it  avoid  liability  by  failing  to  assess  and  value  the  coal  at  the  time 
the  statute  required  it  to  be  done. 

We  assume  that  the  quantities  and  values  reported  by  the  de- 
fendant are  such  as  the  act  required  it  to  report  and  that  they  are 
correct.  There  is  no  suggestion  to  the  contrary.  A  settlement, 
therefore,  on  the  basis  of  its  own  report  cannot  be  open  to  ob- 
jection in  respect  to  these  particulars. 

9.  We  are  unable  to  see  how  the  act  conflicts  with  Article  I, 
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Section  8,  of  the  Federal  Constitution,  respecting  the  power  of 
Congress  to  regulate  commerce  among  the  several  states.  In  Coe 
V.  Errol,  116  U.  S.  515,  it  was  said:  ''Goods,  the  products  of  a 
state  intended  for  exportation  to  another  state,  are  part  of  the 
general  mass  of  property  of  the  state  of  their  origin  until  actually 
started  in  course  of  transportation  to  the  state  of  their  destinaticm, 
or  delivered  to  a  common  carrier  for  that  purpose."  See  also  St. 
Louis  S.  W.  Ry.  Co.  v.  Arkansas,  decided  December  7,  1914,  and 
not  yet  reported.  If  we  be  right  in  our  construction  of  the  act, 
the  coal  here  sought  to  be  taxed  became  subject  to  the  tax  at 
the  time  when  it  was  prepared  for  maiicet,  and,  so  far  as  it  ap- 
pears, that  was  before  it  was  actually  started  in  the  coarse  of 
transportation  from  the  State.    This  objection  must  therefore  fail. 

10.  Nor  does  the  act  violate  Clause  5,  Section  9  of  Article  I 
of  the  Federal  Constitution,  which  provides  that  "No  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  state."  This  provision 
is  limited  to  articles  exported  to  a  foreign  country.  Woodruff  v. 
Parham,  8  Wall.  123;  Brown  v.  Houston,  114  U.  S.  622;  Dooley 
V.  U.  S.,  183  U.  S.  151. 

11.  The  objection  to  the  sufficiency  of  Section  5  as  an  appro- 
priation becomes  immaterial  in  the  view  we  have  taken  of  this 
case.  The  only  concern  which  the  defendant  has  with  the  section 
in  this  proceeding  is  confined  to  its  effect  oti  the  rest  of  the  act ; 
to  that  extent  we  have  considered  it.  If  the  points  made  against 
it  are  well  taken,  its  defects  are  open  to  remedy  by  the  legislature. 
Without  it  the  rest  of  the  act  can  stand.  However,  under  Com. 
V.  Powell,  et  al.,  supra,  its  sufficiency  may  hardly  be  questioned. 

CONCI^USIONS. 

For  the  considerations  thus  stated  we  conclude : 

1.  That  the  title  of  the  Act  of  June  27,  1913,  P.  L.  639,  is  not 
defective. 

2.  That  the  act  does  not  contain  more  than  one  subject  within 
the  meaning  of  the  constitutional  mandate  of  Section  3,  Article 
III. 

3.  That  the  act  is  not  invalid  because  it  may  impose  double  tax- 
ation. 
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4.  That  the  act  manifestly  shows  that  the  tax  therein  levied  is 
to  be  paid  by  the  operator. 

5.  That  the  act  does  not  violate  Section  7,  Article  III  of  the 
Constitution. 

6.  That  the  act  is  not  a  local  or  special  law  so  as  to  require 
notice  of  the  intention  to  apply  therefor  to  be  published.  Section 
8,  Article  III,  of  the  Constitution. 

7.  That  the  act  is  not  violative  of  Sections  i  and  2  of  Article 
IX  of  the  Constitution. 

8.  That  the  act  does  not  violate  the  Fourteenth  Amendment  of 
the  Federal  Constitution. 

9.  That  the  act  does  not  conflict  with  Article  I,  Section  8,  of  the 
Federal  Constitution. 

10.  That  the  act  does  not  violate  Clause  5  of  Section  9  of  Ar- 
ticle I  of  the  Federal  Constitution. 

11.  That  the  coal  is  made  subject  to  the  tax  when  and  at  the 
time  it  is  prepared  for  market. 

12.  That  the  value  of  the  coal  taxed  is  to  be  ascertained  at  the 
time  when  it  is  prepared  for  market. 

I3«  That  such  valuation  then  made  is  equivalent  to  an  assess- 
ment of  the  cOal  for  the  purpose  of  taxation. 

14.  That  the  removal  by  the  defendant  of  its  coal  fnmi  the 
State,  or  the  sale  thereof  to  others,  after  it  was  prepared  for  mar- 
ket and  assessed,  does  not  relieve  it  from  ^ying  the  tax  thereon. 

15.  That  the  Commonwealth  is  entitled  to  recover  as  follows: 

Amount  of  tax, $7,792.76 

Interest  from  August  30,  1914, 311.70 

Attorney  general's  commission,  five  per 

cent, 405.22 

Total, $8,509.68 

for  which  sum  judgment  is  directed  to  be  entered  against  the  de- 
fendant and  in  favor  of  the  Commonwealth,  unless  exceptions  be 
filed  within  tfie  time  limited  by  law. 


Digitized  by  CjOOQ  IC 


670  THE  PENNSYLVANIA  2  P.  C.  R. 

JosBPH  Milleisen's  Sons  v.  Cumbsrland  Vaixey  R.  R.  Co. 
Service  of  process  on  corporation — Jurisdiction. 

The  theriff't  return  on  an  alias  writ  of  stunmons  in  an  actioii  for  tres- 
pass against  a  railroad  corporation  showed  that  it  had  been  served  00  the 
station  master  at  one  of  the  defendant's  depots  after  it  had  been  ascer- 
tained that  none  of  the  executive  officers  of  the  defendant  resided  within 
the  county.  The  action  was  for  damages  for  injury  done  to  lumber  in  lum- 
ber yards  in  a  county  other  than  that  in  which  suit  was  brought. 

Held:  i.  The  service  was  proper. 

2.  The  action  being  for  injury  done  to  personal  property,  the  court  has 
jurisdiction. 

Rule  to  strike  off  service:  C.  P.  Dattphin  County.  No.  472 
September  Term,  191 1. 

5*.  S.  Rupp,  for  plaintiff. 

Charles  H,  Bergner,  for  defendant. 

McCarrell,  J.,  Feb.  5,  191 5. 

An  alias  summons  in  trespass  was  issued  in  this  case  March 
26,  191 3,  the  original  not  having  been  served.  The  sheriff  made 
return  that  he  had  served  the  alias  "summons  on  the  defendant 
company  at  its  depot  or  station  in  the  City  of  Harrisburg,  Dauphin 
County,  by  handing  a  true  and  attested  copy  of  the  widiin  writ 
to  Clifford  O.  Kirecofe,  its  station  master  or  agent,  the  person  for 
the  time  being  in  charge  thereof ;  and  the  said  Clifford  O.  Kire- 
cofe was  informed  of  the  contents  of  said  writ,  it  being  ascertained 
from  him  that  none  of  the  executive  officers  of  said  company  was 
resident  in  the  County  of  Dauphin."  On  April  21,  1913,  an  ap- 
pearance was  entered  by  counsel  for  defendant  de  bene  esse.  On 
February  24,  1914,  plaintiff's  statement  was  filed,  claiming  dam- 
ages for  the  negligent  operation  by  defendant  of  one  of  its  en- 
gines along  its  tracks  adjacent  to  plaintifTs  lumber  yards  in  Me- 
chanicsburg,  Pa.,  and  thereby  setting  fire  to  and  destroying  much 
of  the  lumber  in  said  yards.  On  March  18,  1914,  an  ap{dication 
of  defendant's  counsel,  who  had  appeared,  d.  b.  e.,  a  rule  was 
granted  to  show  cause  why  the  service  should  not  be  set  aside 
because  of  no  service  upon  the  proper  officer  of  defendant  com- 
pany, and  because  the  action  was  for  injury  of  real  property 
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not  situated  in  Dauphin  County.  On  March  26,  1914,  plaintiffs 
filed  their  answer,  under  oath,  to  this  rule  to  set  aside  the  service 
of  the  sununons,  claiming  tfiat  the  rule  was  improperly  granted, 
not  being  upon  any  petition  or  motion  supported  by  affidavit ;  that 
the  alias  summons  was  properly  served  in  accordance  with  the 
provisions  of  the  Act  of  July  9,  1901,  Section  i,  a  and  e,  P.  L. 
615;  that  the  action  is  not  for  injury  to  real  estate,  and  that  the 
delay  of  nearly  a  year  in  applying  for  the  rule  until  plaintiffs  had 
filed  their  statement  and  entered  a  rule  to  plead  made  the  special 
appearance  general  and  that  the  same  could  not  now  be  legally 
withdrawn.  The  Act  of  July  9, 1901,  referred  to  by  the  plaintiffs, 
provides  in  Section  i,  P.  L.  615,  as  follows: 

"The  writ  of  summons,  the  writ  of  attachment  in  execution 
and  the  writ  of  scire  facias  in  personal  actions  may  be  served  by 
the  sheriff  upon  a  corporation,  a  partnership  limited  or  a  joint 
stock  company  where  it  is  issued  in  any  one  of  the  following 
methods : 

"(a)  By  handing  a  true  and  attested  copy  thereof  to  the  presi- 
dent, secretary,  treasurer,  cashier,  chief  clerk  or  other  executive 
officer  personally,  or 

(Clauses  b,  c,  and  d,  omitted  as  not  revelant  here). 

(e)  By  handing  a  true  and  attested  copy  thereof  at  any  of  its 
offices,  depots  or  places  of  business  to  its  agent  or  person  for  the 
time  being  in  charge  thereof,  if  upon  inquiry  thereat  the  resi- 
dence of  one  of  said  officers  within  the  county  is  not  ascertained 
or  if  from  any  cause  attempt  to  serve  at  the  residence  given  has 
failed." 

The  alias  summons  in  this  case  appears  by  the  sheriff's  return 
to  have  been  served  in  accordance  with  the  provisions  of  this  act 
of  assembly.  An  examination  of  the  statement  of  plaintiffs'  cause 
of  action  shows  that  the  plaintiffs  are  claiming  damages  for  the 
destruction  of  a  large  quantity  of  lumber  in  their  lumber  yards, 
and  arc  not  claiming  for  any  injury  to  real  estate.  We  are  there- 
fore of  opinion  that  the  service  of  process  has  been  duly  made 
and  that  this  court  has  jurisdiction  of  the  cause  of  action  as.  set 
forth  in  the  plaintiffs*  statement.  The  rule  to  set  aside  service  of 
summons  is  therefore  discharged  and  dismissed. 
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PUBUG  SERVICE  COMMISSION 


American  Induction  Co.  v.  Baltimore  &  Ohio  R.  R.  Co. 

Refund  of  excess  of  class  rate  over  commodity  rate. 

Refund  Docket  No.  373. 

And  now,  to  wit,  May  12,  1915,  after  hearing  in  the  above  mat- 
ter, it  appearing  that  the  rate  for  seventeen  years  upon  the  com- 
modity transported  was  twenty-five  cents  per  ton,  that  a  com- 
modity rate  is  now  established  at  forty  cents  per  ton,  and  that 
between  the  dates  of  November  2,  1914,  and  December  28,  1914, 
a  class  rate  of  one  dollar  sixty  cents  per  ton  was  imposed  but  has 
not  been  collected,  the  opinion  of  the  Commission  is  that  the 
class  rate  of  one  dollar  sixty  cents  a  ton  is  unjust,  unreasonable 
and  illegal,  and  it  is  ordered :  That  the  respondent,  the  Baltimore 
and  Ohio  Railroad  Company,  collect  from  the  American  Reduc- 
tion Company  no  more  than  the  commodity  rate  of  forty  cents 
per  ton  for  the  transportation  during  the  said  period  from  No- 
vember 2,  1914,  to  December  28,  1914,  inclusive. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman. 
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PUBUC  SERVICE  COMMISSION. 


State  Hospitai,  of  Coau)ai,«  v.  Eastern  Penna.  Rwys.  Co. 
Station  FacUiHes. 

Complaint  was  made  to  the  Commission  that  the  station  and  waiting- 
room  facilities  of  the  Eastern  Pennsylvania  Railways  Company  in  the  Bor- 
ough of  Coaldale,  were  inadequate  and  insoflicient 

At  a  hearing,  the  company  was  ordered  to  afford  additional  facilities  1^ 
the  erection  of  a  shelter  station. 

R.  /.  Graeff,  for  complainant. 
C.  F.  Crane,  for  respondent. 

Ordek. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had ; 

Now,  to-wit,  April  20,  191 5,  it  is  ordered:  That  the  Eastern 
Pennsylvania  Railways  Company  shall  erect  on  or  before  May  30, 
1915,  a  shelter  station  of  suitable  size  to  accommodate  the  travel- 
ing public,  on  the  site  specified  in  the  complaint,  near  the  prc^rty 
line  of  the  State  Hospital,  in  the  Borough  of  Coaldale. 

By  the  Commission, 
SAMUEt  W.  Pennypacker,  Chairman. 


West  Va.  Pwp  &  Paper  Co.,  et  ai,.,  v.  Penna.  R.  R.  Co.,  et  ai,. 

Rates — Increase  of — Reasonableness — Burden  of  froof — Evi- 
dence required  to  meet  the  burden — Act  of  July  26,  1913,  P. 
L.  1374,  Art.  V,  Sec.  4. 

The  West  Virginia  Pulp  and  Paper  Company  and  other  companies  en- 
gaged in  the  manufacture  of  paper  compkuned  that  the  respondent  rail- 
road companies  had  recently  published  and  filed  local  and  joint  tariffs  on 
pulp  wood  which  increased  the  car-load  rate  to  the  extent  of  ten  cents  per 
net  ton,  and  that  the  increased  rates  were  excessive,  discriminatory,  unjust 
and  unreasonable. 

The  evidence  disclosed  that  prior  to  the  year  1903,  pulp  wood  was  in- 
cluded in  Class  D  in  the  tariffs  of  the  respondent  companies,  and  that  in 
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that  year  the  rate  ufoii  palp  wood  wa»  fixed  at  ten  cents  a  ton  below  the 
rate  of  Class  D;  that  in  accordance  with  a  suggestion  of  the  Inter-State 
Comnerce  Commission,  the  respondent  companies  have  recently  advanced 
the  rate  on  pulp  wood  hy  restoring  it  to  the  class  from 'which  it  had  been 
removed  in  1903 ;  that  the  recently  established  rates  on  pulp  wood  are  less 
than  those  upon  match-wood  and  other  commodities  of  lumber  somewhat 
similar  in  character,  and  that  die  net  revenues  of  the  renKHident  had 
largely  decreased  within  the  last  three  years. 

Held:  That  the  burden  of  proving  the  reasonableness  of  an  increase  of 
rates  rests  upon  the  carrier,  and  that  the  question  of  whether  or  not,  in 
any  particular  case,  snch  proof  has  been  adduced,  is  left  in  large  measure 
to  the  judgment  of  the  Commission ;  also  that,  under  the  testimony  pro- 
duced in  this  case,  the  Commission  is  of  the  opinion  that  the  advance  of 
rates  upon  pulp  wood  is  just  and  reasonable. 

Complaint  Docket  No.  300. 
Report  and  Order  of  the  Commission. 
O.  H.  Hewitt  and  Robert  D.  Jenks,  for  complainants. 
Wm,  /.  Shaffer  and  P.  L.  Ballard,  for  respondents. 
Commissioner  PennypackeKi  Chairman: 

The  complaint  sets  forth  that  the  complainants  are  corpora- 
tions engaged  in  the  manufacture  of  book  and  other  commercial 
paper,  having  mills  at  Tyrone,  Williamsburg,  Lock  Haven,  Roar- 
ing Springs,  York  Haven  and  Johnsonburg,  in  Pennsylvania; 
that  they  use  a  large  amount  of  pulp  wood,  of  which  approxi- 
mately one  hundred  and  fifty  thousand  tons  per  annum  are 
shipped  to  these  mills  from  various  places  within  the  State  of 
Pennsylvania ;  that  the  transportation  of  pulp  wood  is  a  desirable 
business  for  the  railroads,  since  it  can  be  handled  at  a  low  cost, 
does  not  require  an  expedited  movement,  and  can  be  handled  in 
many  different  types  of  cars ;  that  the  rates  charged  for  the  trans- 
portation of  pulp  wood  heretofore  were  "unjust  and  unreasona- 
ble ;  that  the  railroads,  respondents  have  recently  published  and 
filed  local  and  joint  freight  tariffs  on  pulp  wood  in,  carloads,  which 
increase  the  carload  rate  to  the  extent  of  ten  cents  per  net  ton ;" 
that  the  effect  will  be  to  increase  the  rate  which  they  pay  on  ship- 
ments of  pulp  wood  from  points  in  Pennsylvania  to  their  mills 
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''from  ten  to  eighteen  per  cent." ;  and  that  these  increased  rates 
are  "excessive,  discriminatory,  unreasonable  and  unjust." 

The  petition  then  asks  that  the  respondents  be  commanded  to 
"cease  and  desist  from  charging  such  unjust,  unreasonable  and 
discriminatory  rates"  and  for  reparation. 

The  answer  of  the  respondents  admits  that  the  transportation 
of  pulp  wood  does  not  require  an  expedited  movement,  that  it  can 
be  handled  in  different  types  of  cars,  and  that  it  is  a  desirable 
traffic,  but  denies  that  it  yields  a  large  revenue  or  can  be  handled 
at  a  low  cost,  and  denies  that  the  rates  "are  excessive,  discrimina- 
tory, unreasonable,  unjust  or  otherwise  in  violation  of  law." 

From  the  testimony  taken  at  the  hearings,  the  following  iacts 
are  found : — 

Pulp  wood  is  a  low  grade  commodity  procured  from  lumber 
operations.  After  the  lumbermen  have  removed  the  saw  logs, 
veneer  logs  and  prop  timber,  the  residuum  is  sawed  into  sticks 
from  four  to  five  feet  in  length  for  pulp  wood.  If  not  so  used,  it 
would  probably  be  left  to  rot  in  the  woods.  It  includes  all  kinds  of 
timber  except  oak,  ash,  hickory  and  chestnut.  The  sticks  are  two 
inches  in  diameter  and  as  much  larger  as  they  can  be  secured.  It 
may  be  described  as  the  refuse  of  the  timber.  Box,  stock,  regular 
and  gondola  cars  are  used  in  its  transportation.  It  does  not  have 
to  be  protected  from  the  weather.  Durii>g  the  year  ending  Sept. 
30,  1913;  the  complainants  received  fifty-nine  hundred  and  sixty- 
six  cars,  containing  one  hundred  and  forty-one  thousand  and 
sixty-one  tons  of  pulp  wood,  upon  which  they  paid  freight 
amounting  to  $1 1 1, 836.00.  About  two-thirds  of  this  amount  was 
intrastate  traffic.  The  freight  charges  represent  41.5  per  cent, 
of  the  cost  of  pulp  wood  at  the  shipping  point. 

The  rates  against  which  the  complaint  is  made  increase  the  per- 
centage at  Tyrone,  13;  Williamsburg,  13;  Roaring  Springs,  13.5; 
York  Haven,  74;  Lock  Haven,  3.5  and  Johnsonburg,  11.7  per 
cent. 

Upon  the  real  question  which  is  raised  between  the  parties  upon 
this  complaint  and  answer,  that  is,  as  to  whether  or  not  the  in- 
crease of  ten  cents  a  ton  upon  the  transportation  of  pulp  wood  by 
the  respondents  to  the  plants  of  the  complainants  is  excessive,  un- 
reasonable, discriminatory  or  unjust,  the  evidence  is  rather  mea- 
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gre.  It  appears  that  the  rates  chai|;ed  by  the  Pennsylvania  Rail- 
road for  the  transportation  of  pulp  wood  are  nowhere  in  the  State 
less  than  the  charges  to  the  complainants. 

Under  Section  4  of  Article  V  of  the  Act  of  July  26,  1913,  it  is 
provided  that  ''at  any  such  hearing  involving  any  proposed  in- 
crease in  any  rate,  the  burden  of  proof  to  show  that  such  in- 
creased rate  is  just  and  reasonable  shall  be  upon  the  Public  Serv- 
ice Company." 

The  respondents  made  no  attempt  to  prove  what  was  the  cost 
of  the  transportation  of  pulp  wood,  or  what  was  the  resulting 
compensation  to  them  for  such  transportation.  In  a  general  way 
the  General  Freight  Agent  of  the  Pennsylvania  Railroad  Com- 
pany testified  that  the  rates  upon  pulp  wood  were  inherently  low, 
and  in  comparison  with  other  rates  had  not  been  remunerative. 
It  is  manifest  that  to  ascertain  the  cost  of  the  transportation  of 
any  special  commodity  with  exactness  would  require  an  investi- 
gation of  what  would  be  a  reasonable  return  upon  the  entire  capi- 
talization of  the  corporation  and  a  valuation  of  its  entire  prop- 
erty. Such  a  process,  the  witness  testified,  would  be  neither 
feasible  nor  desirable.  It  must  be  conceded  that  such  an  ascer- 
tainment would  be  attended  with  extreme  difficulty  and  great  ex- 
pense. The  evidence  disclosed  that  prior  to  the  year  1903,  com- 
modities were  divided  into  four  lettered  classes,  A,  B,  C,  and  D. 
The  lowest  class  was  D,  which  included  in  it,  pulp  wood,  shav- 
ings, shingles,  rough  stone,  timber,  granite  and  certain  other  com- 
i^iodities.  Pulp  wood  had  been  in  this  class  for  fifteen  or  twenty 
years.  For  some  reason  which  does  not  clearly  appear,  in  that 
year  the  rates  upon  pulp  wood  were  fixed  at  ten  cents  a  ton  be- 
low those  of  Class  D,  and  it  thereafter,  until  the  recent  changes, 
stood  as  a  commodity  in  a  class  by  itself. 

Prior  to  the  increase  of  rates  upon  pulp  wood  of  which  com- 
plaint is  made,  the  Interstate  Commerce  Commission  made  this 
suggestion : 

"We  suggest  that  all  the  railroads  in  official  dassificatbn 
territory  examine  carefully  their  freight  rates,  rules  and 
r^;ulations  with  a  view  to  increasing  rates  that  are  found  to 
be  clearly  unremunerative,  and  modif  yii^  burdensome  rules 
and  regulations,  relating  to  minimum  weights  and  similar 
matters  where  this  may  be  justly  done." 
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Following  this  suggestion  the  respondent  advanced  a  number 
of  rates  including  those  upon  pulp  wood,  the  substantial  effect  of 
which  was  to  restore  pulp  wood  to  the  class  from  which  it  had 
been  removed  in  1903. 

A  comparison  of  rates  shows  that  the  rates  so  established  upon 
pulp  wood  are  less  than  those  upon  match  wood,  pin  wood  and 
handle  wood,  commodities  of  lumber  somewhat  similar  in  char- 
acter. Only  one  similar  conunodity,  extract  wood,  has  lower 
rates  than  pulp  wood.  This  is  a  wood  used  for  making  wood  ex- 
tracts and  has  slightly  lower  rates,  but  there  is  only  one  plant  so 
engaged  on  the  lines  of  the  respondents. 

A  table  filed  by  the  Pennsylvania  Railroad  Company  shows 
that  the  net  corporate  income  of  that  corporation  had  fallen 
from  $40,481,748.00  in  1912  and  $42,042,736.00  in  1913  to  $37,- 
796,199.00  in  1914.  These  constitute  the  main  facts  upon  which 
the  respondents  relied  to  justify  the  increase  of  rates. 

The  manager  of  the  wood  and  traffic  department  of  one  of  the 
complainants,  when  asked  why  he  thought  the  increased  rates  too 
high,  replied : 

"On  account  of  the  class  of  equipment,  the  nature  of  the  com- 
modity and  the  desirability  to  haul  it,  handle  it  by  the  carriers; 
and  furthermore  on  account  of  oi^r  business  more  than  anything 
else." 

Q.    "It  would  cut  down  your  profits,  would  it?"  * 

A.    "It  would  cut  down  our  profits ;  yes  sir." 

There  was  evidence  that  the  rates  on  pulp  wood  imposed  by  the 
Pennsylvania  Railroad  Company  in  this  State  were  higher  than 
those  of  any  other  railroad  or  of  any  Commission  without  the 
State,  and  that  one  dollar  will  in  Wisconsin,  carry  a  ton  of  pulp 
wood  two  hundred  and  fifty-nine  miles,  on  the  Baltimore  and 
Ohio  Railroad  two  hundred  miles,  on  the  Delaware  and  Hudson 
Railroad  two  hundred  miles,  on  the  Chesapeake  and  Ohio  and 
Norfolk  and  Western  Railroads  one  hundred  and  fif ty-iive  miles, 
on  the  Boston  and  Maine  Railroad  one  hundred  and  thirty  miles, 
on  the  Buffalo,  Rochester  and  Pittsburgh  Railroad  ninety  miles, 
while  on  the  Pennsylvania  Railroad,  in  this  State,  the  same  sum 
will  only  carry  a  ton  of  pulp  wood  from  sixty-five  to  seventy-five 
miles. 
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These  constitute  practically  all  of  the  relevant  facts  to  be  elicit- 
ed from  the  evidence  presented  in  the  case,  and  upon  the  consid- 
eration of  them  a  determination  of  the  question  submitted  to  the 
Commission  will  have  to  be  reached. 

While  under  the  statute  the  burden  of  proving  the  reasonable- 
ness of  the  increase  of  rates  rests  upon  the  carrier,  there  is  no 
statutory  determination  of  what  shall  be  the  character  of  such 
proof. 

As  to  whether  or  not  in  any  particular  case  such  proof  has  been 
adduced,  has  been  left  in  large  measure  to  the  judgment  of  the 
G>mmission.  It  is  sufficient  if  the  evidence  produced  satisfies 
the  minds  of  the  Commission,  acting  fairly  and  endeavoring  to 
reach  a  correct  conclusion,  that  the  rates  as  they  are  increased  are 
reasonable  and  just. 

It  is  not  the  purpose  of  the  Commission  to  attempt  to  designate 
specifically  by  any  defined  lines  what  is  the  kind  of  proof  required 
by  the  language  of  the  statute,  and  perhaps  it  would  be  impossible 
to  give  any  accurate  and  exact  definition.  For  the  present  it  is 
enough  to  say  that  it  must  be  such  proof  as  will  convince  the  judg- 
ment of  reasonable  and  sensible  men,  that  the  rates  should  be  in- 
creased to  the  extent  set  forth  in  the  proposed  tariff. 

One  of  the  evils  which  the  Act  of  July  26,  1913,  and  the  4egis- 
lation  of  other  states  and  the  United  States  upon  the  same  subject 
was  intended  to  correct,  is  that  of  discrimination  in  rates.  It  had 
grown  to  be  a  custom  of  carriers  to  give  in  various  ways  special 
advantages  to  favored  individuals  and  industries,  which  enabled 
them  to  succeed,  while  other  struggled  and  failed. 

It  is  one  of  the  purposes  of  the  act  that  this  condition  shall  no 
longer  exist.  Under  the  present  system  of  regulation,  the  effort 
is  being  made  to  overcome  the  irregularities  which  have  arisen  and 
in  some  instances,  have  long  continued.  This  was  no  doubt  the 
purpose  of  the  suggestion  made  by  the  Interstate  Commerce  Com- 
mission which  has  been  heretofore  herein  cited. 

It  is  plain  that  if  such  equalization  of  rates  is  to  be  accom- 
plished, those  industries  which  have  been  heretofore  favored  must 
surrender  the  advantages  over  other  industries  which  have  been 
accorded  to  them  by  the  carriers.  In  the  present  case  down  to 
the  year  1903,  pulp  wood  was  placed  in  the  lowest  class  in  the 
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classification  of  rates.  In  that  year,  for  some  reason  which  may 
have  been  no  more  than  the  desire  of  the  carriers  to  encourage  a 
struggling  industry,  with  the  hope  that  in  the  future  it  might  be- 
come a  profitable  feeder  to  the  lines  of  railroad,  pulp  wood  was 
given  an  advantage  of  ten  cents  a  ton  over  other  commodities  of 
the  same  class. 

Under  the  present  different  system  and  in  an  effort  to  meet  the 
suggestion  of  the  Interstate  Commerce  Commission,  it  has  now 
been  returned  to  the  former  classification.  It  appears  from  the 
testimony  that  the  rates  upon  pulp  wood  as  they  have  been  in- 
creased are  not  greater  than  those  upon  similar  commodities,  with 
the  exception  of  one  commodity  of  minor  importance. 

It  further  appears  from  an  examination  of  the  general  financial 
conditions  of  the  respondents  that  they  are  passing  through  a 
period  of  decreased  net  revenue.  The  complainants  do  not  con- 
tend that  their  business  will  be  vitally  or  even  seriously  affected 
by  the  increase,  but  they  rest  mainly  upon  the  the  comparison  of 
the  rates  with  those  upon  pulp  wood  in  other  jurisdictions. 

The  fact  that  lesser  rates  exist  elsewhere  throws  some  light 
upon  the  problem,  but  a  determination  based  upon  this  fact  ought 
to  be  given  with  great  caution. 

In  the  absence  of  testimony  showing  a  similarity  of  conditions, 
a  length  of  time  sufficient  to  test  the  effect  of  such  rates,  the  com- 
pensation produced  by  them  as  compared  with  the  outlay,  and 
other  important  facts,  it  would  be  unsafe  to  rest  a  decision  upon 
such  comparison. 

In  the  case  of  Montana  v.  Denver  and  Rio  Grande  Railroad 
Company,  2y  I.  C.  C.  522,  the  Interstate  Commerce  Commission 
said: 

"But  these  comparisons  are  not  accompanied  by  evidence 
as  to  whether  transportation  conditions  are  similar  or  other- 
wise. In  the  absence  of  such  evidence  they  furnish  little  or 
no  aid  in  the  solution  of  the  question  before  us." 

It  is  the  opinion  of  this  Commission  after  a  careful  considera- 
tion of  all  the  facts,  that  the  respondents  have  given  such  evi- 
dence as  satisfies  the  Commission  that  the  advance  of  the  rates 
upon  pulp  wood  is  just  and  reasonable.  The  complaint  will 
therefore,  be  dismissed. 


Digitized  by  CjOOQ  IC 


Oo  THE  PENNSYLVANIA  2  P.  C.  R. 

Qbder. 

This  case  being  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 

New,  to-wit.  May  20,  191 5,  It  is  ordered:  That  the  prayer  of 
the  complainant  be,  and  the  same  hereby  is  refused,  and  the  com- 
plaint dismissed. 

By  the  Commission, 
Samuei.  W.  Pbnnypackkr,  Chairman, 


Petition  of  the  Township  of  Jenkins. 

Approval  of  contracts — Competition  in  small  community — Public 

convenience 

The  petitioner,  the  Township  of  Jenkins,  asks  the  approval  of  the  Com- 
mission for  a  street  lighting  contract  with  the  Jenkins  Township  Electric 
Light,  Heat  ft  Power  Co.  This  company  has,  at  present,  no  facilities  for 
furnishing  light  and  proposes  to  purchase  its  current  from  a  local  railroad 
company.  The  Citizens'  Electric  Illuminating  Co.,  which  has  an  eflkient 
plant  and  has  been  providing  adequate  service  to  the  township  and  to  its 
citizens  for  ten  years,  protests.  The  bid  made  by  the  protestant  would,  if 
accepted,  have  given  the  township  the  desired  service  at  reasonable  rates. 
The  community  to  be  served  is  too  small  to  support  two  competing  com- 
panies in  this  field  of  service. 

Held:  The  contract  should  not  be  approved.  The  ultimate  effect  of 
unprofitable  competition  is  a  relatively  high  charge  for  poor  service. 

Schuylkill  Light,  Heat  ft  Power  Co.'s  Petition,  i  P.  C.  R.  122,  followed. 
See  also  ante  pp.  42,  52  and  372. 

MuNiciPAi«  Contract  Docket  No.  5,  191 5. 

Report  and  Order  of  the  Commission. 

B.  B>  Beidleman  and  /.  /.  McDonnell,  for  Jenkins  Twp.  Elec. 
Light,  Heat  and  Power  Co. 

W.  L.  Pace,  for  Township  of  Jenkins. 
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P.  W.  Pleiis  and  R.  J.  Baker,  for  Citizens'  Electric  Co.,  pro- 
testant. 

COMMISSIONEK  JOHNSON : 

The  Township  of  Jenkins,  Luzerne  County,  Pa.,  through  its 
solicitor,  W.  L.  Pace,  Esq.,  makes  application  to  the  Public  Serv- 
ice Conunission  for  the  approval  of  a  contract  executed  on  the 
2ist  of  December,  1914,  by  the  Township  of  Jenkins  and  the  Jen- 
kins Township  Electric  Light,  Heat  and  Power  Ccnnpany.  The 
Board  of  Supervisors  of  Jenkins  Township  at  a  meeting  held  De- 
cember 4,  1914,  directed  the  secretary  of  the  board  to  advertise 
for  bids  for  lighting  the  streets  and  alleys  of  the  township  for  a 
period  of  two,  three  or  five  years  from  May  i,  191 5,  the  date  of 
the  expiration  of  the  then  existing  contract  for  street  lighting. 
In  pursuance  of  this  resolution,  the  secretary  advertised  ''for 
sealed  proposals  for  lighting  with  electric  light,  or  other  illumi- 
nating meditun,  the  streets,  highways,  lanes,  alleys  and  other  pub- 
lic places  of  and  in  said  township  for  a  period  of  two,  three  or 
five  years,  from  the  expiration  of  the  present  lighting  contract, 
with  72,  or  more,  Westinghouse  metallic  flame  arc  lamps,  or  any 
other  modem  lighting  system  equally  as  good." 

Bids  submitted  were  to  be  presented  to  the  Board  of  Supervi- 
sors at  a  meeting  to  be  held  December  21,  1914,  and  at  the  meet- 
ing held  upon  that  date  the  Board  of  Supervisors  received  two 
bids.  One  bid  was  from  the  Jenkins  Township  Electric  Light, 
Heat  and  Power  Company, — a  company  that  was  incorporated  in 
1909,  but  which  has  not  yet  equipped  itself  with  facilities  for  ren- 
dering service.  The  company  has  no  generating  station,  but  has 
erected  some  poles  and  wires  in  the  township  with  a  view  to  do- 
ing domestic  lighting  with  current  which  it  expects  to  obtain  from 
the  Lackawanna  and  Wyoming  Valley  Railroad  Company,  oper- 
ating the  railway  popubrly  known  as  the  Laurel  Line.  The  offer 
of  the  Jenkins  Township  Electric  Lig^t,  Heat  and  Power  Com- 
pany was  to  furnish  and  maintain  the  desired  number  of  general 
electric  arc  lamps  at  the  following  rates  per  lamp  per  annum : 
For  a  period  of  two  years,  $51 ;  for  a  period  of  three  years,  $50; 
for  a  period  of  five  years,  $48.  This  company  also  made  four 
other  proposals:  One  for  furnishing  and  maintaining  Westing- 
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house  metallic  flame  arc  lamps  at  a  rate  per  lamp  per  year  of  $49, 
$48  and  $47.50,  for  periods  of  two,  three  and  five  years,  respec- 
tively. The  other  three  proposals  made  by  this  company  were  to 
provide  Mazda  lamps  of  different  candle-power  and  different  fix- 
tures. One  of  these  proposals  was  to  furnish  and  maintain  250 
candle  power,  type  C  Mazda  lamps,  with  street  hoods,  at  rates 
per  lamp,  per  year,  of  $40,  $39  and  $37,  for  periods  of  two,  three 
and  five  years,  respectively. 

The  other  bid  received  by  the  Board  of  Supervisors  for  light- 
ing the  streets  of  Jenkins  Township  was  submitted  by  the  Citi- 
zens' Electric  Illuminating  Company, — the  company  that  was 
then  furnishing  the  light  under  an  existing  contract.  The  offer 
of  the  Citizens'  Electric  Illuminating  Company  was  to  provide 
and  operate  72,  or  more,  arc  lights  at  a  rate  of  $45  each  per  an- 
num, for  a  term  of  two,  three  or  five  years,  "in  accordance  with 
the  specifications"  in  the  advertisement,  "and  the  contract  condi- 
tions herewith."  The  phrase  "contract  conditions  herewith"  con- 
tained in  the  bid  submitted  referred  to  a  draft  of  a  contract  which 
accompanied  the  bid,  and  which  specified  that  the  lamps  proposed 
to  be  furnished  were  "arc  lights  known  as  series  luminous,  or 
magnetite,  the  same  as  now  being  furnished  and  operated  in  the 
township  by  the  company."  The  bid  of  the  Citizens'  Electric  Il- 
luminating Company  upon  general  electric  luminous  arc  lamps 
was  three  dollars  per  lamp  per  annum  lower  than  the  bid  of  the 
Jenkins  Township  Electric  Light,  Heat,  and  Power  Company 
upon  that  type  of  lamp. 

At  the  meeting  held  upon  the  21st  of  December,  1914,  at  which 
the  two  bids  were  opened,  the  Board  of  Supervisors  by  a  divided 
vote  decided  to  accept  the  offer  of  the  Jenkins  Township  Elec. 
Light,  Heat  and  Power  Company  to  supply  72,  or  more,  250  can- 
dle power.  Type  C,  Mazda  lamps  with  street  hoods,  for  a  period 
of  five  years,  at  the  rate  of  $37  per  lamp  per  annum;  and  the 
same  evening  a  contract  was  executed  by  the  township  supervisors 
and  by  the  officials  of  the  Jenkins  Township  Electric  Light,  Heat 
and  Power  Company.  The  supervisors  of  Jenkins  Township 
have  applied  to  this  Commission  for  its  approval  of  this  contract. 
The  Citizens'  Electric  Illuminating  Company  has  petitioned  the 
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Commission  to  withhold  its  approval  of  the  contract,  and  both 
sides  have  presented  testimony  in  support  of  their  petitions. 

In  petitioning  the  Commission  to  withhold  its  approval  of  the 
contract  in  question,  the  protestant  alleges,  among  other  things, 
that  the  petitioner  has,  since  August,  1904,  provided  a  reasonable, 
adequate,  sufficient,  and  satisfactory  service  to  the  public  in  Jen- 
kins Township  at  just,  reasonable,  and  fair  rates,  and  in  the  com- 
plete discharge  of  its  duty  as  an  electric  company ;  that  the  com- 
pany has  an  efficient  and  modem  pbnt  with  all  modem  facilities 
for  serving  the  public;  that  the  "illuminating  unit,  namely  two 
hundred  and  fifty  candle  power,  type  C,  Mazda  lamps,  for  which 
bids  were  submitted  and  received  by  the  Board  of  Supervisors 
and  upon  the  basis  of  which  the  contract  was  awarded  and  en- 
tered into,  is  not  of  an  illuminating  power  equal  to  Westinghouse 
metallic  flame  arc  lamp,  or  to  general  electric  arc  lamps,  but  is  of 
much  less  and  inferior  illuminating  power,  and  is  an  entirely  dif- 
ferent form  of  illuminant ;"  that  the  Township  of  Jenkins,  which 
is  approximately  two  miles  by  seven  miles  in  area,  and  which  had 
a  population  of  4,196,  according  to  the  census  of  19 10,  does  not 
present  a  commercially  attractive  field  for  one  company,  much 
less  for  two,  and  to  permit  another  electric  light  company  to  enter 
and  operate  in  this  township  would  "work  irreparable  injury  to 
your  petitioner  and  its  investment." 

The  following  issues  are  raised  by  the  petitions  for  and  against 
the  approval  of  this  contract:  (i)  Were  the  bids  in  accordance 
with  the  specifications;  (2)  which  of  the  two  proposed  lighting 
systems  submitted  would  give  the  township  a  more  effective  light- 
ing service  for  the  same  expenditure;  and  (3)  is  the  approval  by 
this  Commission,  of  the  proposed  contract,  "necessary  or  proper 
for  the  service,  accommodation,  convenience  or  safety  of  the 
public?" 

The  Board  of  Supervisors  in  advertising  for  proposals  for 
lighting  the  streets  of  the  township  specified  that  the  lighting 
should  be  by  "Westinghouse  metallic  flame  arc  lamps,  or  any 
other  modem  lighting  system  equally  as  good."  The  Citizens' 
Electric  Illuminating  Company  offered  to  light  the  streets  with 
series  luminous  or  magnetite  arc  lamps,  such  as  the  company  was 
then  using  in  lighting  the  streets  of  the  township.    The  testimony 
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shows  that  the  lamps  in  use  were  the  four-ampere  magnetite  lamp 
made  by  the  General  Electric  Company.  The  bid  accepted  by  the 
Board  of  Supervisors,  and  the  contract  submitted  to  this  Com- 
mission for  approval  provides  that  the  Jenkins  Township  Electric 
Light,  Heat  and  Power  Company,  shall  ''install  and  furmsh  in 
and  for  said  township  72,  or  more,  250  candle  power,  type  C, 
Mazda  lamps  with  street  hoods."  Thus  neither  the  bid  accepted 
by  the  township  Board  of  Supervisors  nor  the  bid  submitted  by 
the  Citizens'  Electric  Illuminating  Company  contemplated  the  use 
of  Westinghouse  flame  arc  lamps.  Both  the  bid  accepted  and  the 
one  rejected  were  covered  by  the  clause,  ''or  any  other  modem 
lighting  system  equally  as  good,'*  contained  in  the  specifications 
adopted  by  the  Board  of  Supervisors  in  calling  for  proposals  for 
lighting.  The  bids  of  both  companies  were  in  accordance  with 
these  specifications. 

As  to  the  relative  illuminating  power  of  the  four-ampere  lumi- 
nous arc  lamps  and  the  250  candle  power  type  C,  Mazda  lamps, 
each  being  equipped  with  hood,  it  was  testified  by  Mr.  E.  L.  Nash, 
an  electric  lighting  expert  called  as  a  witness  by  the  protestant, 
that  "the  four-ampere  luminous  lamps  (at)  ah  angle  of  70  de- 
grees, yield  seven  hundred  candles;  the  two  hundred  and  fifty 
candle  mazda  with  street  hood  yields  two  hundred,  and  fifty." 
(Record,  p.  234.)  Mr.  Nash  also  stated  that  by  the  use  of  re- 
fractors "your  two  hundred  and  fifty  candle  Mazda  lamp  then 
yields  four  hundred  and  fifty  candles  at  10  degrees  (below  hori- 
zontal), and  your  arc  lamp  yields  practically  one  thousand." 
(Record,  pp.  240-41.)  The  installation  of  refractors  however, 
was  required  neither  by  the  bid  accepted  by  the  Board  of  Super- 
visors nor  by  the  bid  submitted  by  the  protestant  company.  The 
bid  that  was  accepted  designated  a  lamp  of  250  candle  power,  and 
the  one  that  was  rejected  referred  to  a  lamp  of  700  candle  power, 
this  intensity  of  illumination  being  at  an  angle  of  10  or  15  d^rees 
below  horizontal  in  the  case  of  each  lamp. 

The  four-ampere  luminous  arc  lamp  has  been  on  the  market 
for  several  years ;  it  is  an  efikient  and  satisfactory  type  of  street 
lamp.  This  Commission  In  Re  Petition  of  the  City  of  Pitt^ton 
for  the  Approval  of  Street  Lighting  Contract  With  the  Citizens' 
Electric  lUtuninating  Company  (decided  July  21,  1914)  [ante  p. 
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105],  refers  to  this  lamp  as  ''one  of  several  types  of  modem  lamps 
that  are  in  general  use  and  giving  satisfactory  service  in  many 
cities/'  The  testimony  shows  that,  while  the  250  candle  power 
type  C  Mazda  lamp  is  one  of  the  latest  types  of  lamps,  it  would 
require  to  provide  a  given  amount  of  illumination  an  appreciably 
larger  number  of  such  lamps  than  would  be  required  if  four- 
ampere  luminous  arc  lamps  were  used.  For  an  equal  expendi* 
ture  of  money,  the  township  of  Jenkins  can  secure  more  illumina- 
tion from  the  four-ampere  luminous  arc  lamps  at  $45  per  lamp 
per  year  than  from  type  C,  Mazda  lamps  of  250  candle  power  at 
$37  P^r  l2"np  per  year. 

The  petition  in  this  case  raises  a  question  of  public  policy  that 
has  been  considered  in  passing  upon  several  similar  prior  peti- 
tions. The  Public  Service  Company  Law  of  July  26,  19 13,  pro- 
vides that  the  Commission's  approval  of  applications  such  as  this 
''shall  be  given  only  if  and  when  the  said  Commission  shall  find 
or  determine  that  the  granting  or  approval  of  such  application  is 
necessary  or  proper  for  the  service,  accommodation,  convenience 
or  safety  of  the  public."  Does  the  evidence  show  that  the  ap- 
proval of  the  contract  now  before  the  Commission  is  necessary  or 
proper  for  the  service  of  the  public? 

The  public  necessity  for  the  approval  of  the  pending  contract 
is  not  apparent  from  the  evidence.  For  more  than  ten  years,  the 
commercial  and  street  lighting  in  the  Township  of  Jenkins  has 
been  done  by  a  company  fully  equipped  for  the  performance  of 
the  service  required  and  amply  able  to  make  such  extensions  as 
may.  be  needed.  The  complaints  as  to  the  services  rendered  by 
the  company  are  of  minor  importance;  and  it  may  well  be 
doubted  whether  a  new  company  with  more  limited  financial  re- 
sources, and  with  no  experience  in  furnishing  light,  would  be  able 
to  serve  the  public  as  efficiently  as  it  is  now  being  served.  The 
rates  at  which  the  company  now  in  the  field  offers  to  continue  the 
service  of  street  lighting  are  not  high  in  comparison  with  the  rates 
paid  elsewhere  for  similar  service,  and  are  fully  as  reasonable  as 
are  the  rates  offered  by  the  company  desiring  to  enter  the  field. 

Do  the  facts  in  this  case  warrant  die  Commission  in  finding  that 
the  approval  of  the  contract  under  consideration  is  proper  for  the 
service,  accommodation  and  convenience  of  the  public?    Is  it 
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proper  that  the  street  lighting  which  the  public  in  Jenkins  Town- 
ship needs  and  desires  to  obtain,  shall  be  secured  by  the  introduc- 
tion of  a  new  company  into  the  service?  Would  this  be  for  the 
best  interests  of  the  public  ? 

Jenkins  Township  is  about  fourteen  square  miles  in  area,  and 
has  a  scattered  population  which  numbered  only  4,196  when  the 
census  of  1910  was  taken.  The  populaticm  is  divided  among  five 
villages,  one  of  which  being  several  miles  distant  from  the  others, 
is  not  included  in  the  territory  covered  by  the  present  or  proposed 
street  lighting  service.  The  Citizens'  Electric  Illuminating  Com- 
pany which  now  provides  both  the  street  lighting  and  commercial 
lighting  has  been  receiving  about  $4,600  a  year  for  street  lighting, 
and  in  1914  obtained  about  $3,400  from  141  individual  consumers 
of  current.  The  gross  revenues  of  the  company  in  the  township 
in  1914  were  thus  about  $8,000.  The  company's  offer  to  furnish 
street  lighting  in  the  future  at  $45  per  lamp,  per  annum  would  if 
accepted,  reduce  the  company's  revenue  $20  per  lamp,  or  $1,440 
per  year.  Based  upon  the  business  of  1914,  the  company's  pro- 
spective gross  revenue  would  be  between  $5,600  and  $5,700.  There 
is  much  force  in  the  contention  of  the  protesting  company  that 
there  is  not  enough  business  in  Jenkins  Township  to  enable  two 
companies  permanently  to  operate  successfully,  and  provide  good 
service  at  reasonable  rates. 

When  services  that  may  be  rendered  with  profit  only  by  one 
company  are  divided  among  two  companies,  neither  one  of  which 
can  conduct  its  business  at  a  profit,  the  services  are  quite  certain 
to  deteriorate.  However,  the  ultimate  effect  of  unprofitable  com- 
petition is  a  relatively  high  charge  for  a  poor  service. 

In  its  decision  In  Re  Petition  of  Schuylkill  Light,  Heat  and 
Power  Company  for  Approval  of  an  Ordinance  of  the  Borough 
of  Ashland,  (Municipal  Contract  Docket  No.  i)  [i  P.  C.  R.  122], 
this  Commission  took  the  position  that — 

"The  passage  of  the  Act  of  July  26,  1913,  and  of  similar 
acts  in  nearly  all  of  the  other  states  indicates  a  general  judg- 
ment that  a  refia^ice  upon  competition  between  public  service 
companies  for  securing  adequate  service  and  proper  rates 
has  not  been  successful,  and  that  hereafter  supervision  by 
properly  constituted  authorities  is  to  be  substituted.  Long 
experience  has  shown  that  while  the  temporary  effect  of 
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competition  between  public  utilities  occupying  the  same  ter- 
ritory is  to  secure  lower  rates,  the  final  result  is  likely  to  be 
the  absorption  of  one  by  the  other,  and  then,  an  increase  of 
rates  to  pay  the  expense  of  the  warfare." 

A  similar  view  was  expressed  by  the  Ccnnmission  In  Re  Petition 
of  the  Borough  of  Exeter  for  the  Approval  of  a  Franchise-Con- 
tract Granted  to  the  Consumers'  Electric  Company  of  the  Borough 
of  Exeter,  (Municipal  Contract  Docket,  No.  34)  [ante  p.  52],  and 
it  was  held  In  Re  Petitions  of  the  Borough  of  Avoca,  (Municipal 
Contract  Dockets  Nos.  257  and  258)  [ante  p.  372],  that  the 
borough,  which  had  a  population  of  4,600  was  ''not  of  sufficient 
size  to  sustain  two  systems  of  supply  (for  electric  lighting),  prof- 
itably," and  the  Commission  was  "unable  to  find  that  the  approval 
of  the  proposed  contract  is  'necessary  or  proper  for  the  service' 
of  the  public  or  likely  to  be  of  permanent  benefit  to  the  people  of 
Avoca." 

It  is  our  opinion  that  the  facts  do  not  warrant  the  Commission 
in  finding  the  approval  of  the  contract  for  street  lighting  entered 
into,  on  the  21st  of  December,  1914,  by  the  Township  of  Jenkins, 
Luzerne  County,  and  the  Jenkins  Township  Electric  Li^t,  Heat 
and  Power  Company  to  be  necessary  or  proper  for  the  service, 
accommodation  or  convenience  of  the  public.  The  approval  is 
therefore  withheld  and  the  application  dismissed. 

Order. 

This  case  being  at  issue  upon  petition  and  protest  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof  : 

Now,  to-wit,  May  18^  1915,  It  is  ordered:  That  the  approval 
prayed  for  be,  and  the  same  is  hereby  refused  and  the  petition 
dismissed. 

By  the  Commission, 
Samuel  W.  Pennypacker,  Chairman, 
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Application  o^  East  Penn  Gas  Light  Co.,  et  al. 

Approval  of  merger— Protest — Effect  of  on  business  of  pro- 

testant. 

Five  gas  companies  asked  the  approval  of  the  Commission  for  their 
metier.  One  of  them  holds  the  right  to  supply  gas  for  light,  heat  and 
fuel  in  all  of  the  territory  served  by  the  protesting  company  except  a  small 
horoogh.  The  evidence  showed  that  the  approval  of  the  meiger  woold 
not  seriously  interfere  with  the  business  of  the  protestant,  if  at  all,  and 
that  the  merger  will  result  in  more  economical  and  efficient  operation  by 
the  petitioners. 

Held:  The  merger  should  be  approved. 

Application  Docket  No.  iSg,  1915. 
Report  and  Order  of  the  Commission. 
C.  B.  Miller,  for  petitioner. 

Dallas  Gillinger  and  Clarence  H.  Stead,  for  protestant 
By  the  Commission  : 

The  East  Penn  Gas  Light  Company,  Macungie  Gas  Company, 
Macungie  Gas  and  Fuel  Company,  Perkiomen  Gas  and  Fuel 
Company,  and  Fleetwood  Gas  and  Fuel  Company,  applied  to  The 
Public  Service  Conmiission  for  a  Certificate  of  Public  Conven- 
ience evidencing  the  approval  by  the  Commission  of  the  consoli- 
dation and  merger  of  the  property,  powers,  franchises  and  privi- 
leges of  the  Macungie  Gas  Company,  Macungie  Gas  and  Fuel 
Company,  Perkiomen  Gas  and  Fuel  Company  and  Fleetwood  Gas 
and  Fuel  Company  into  and  with  the  property,  powers,  franchises 
and  privileges  of  the  East  Penn  Gas  Light  Company,  and  the 
Penn-Green  Gas  Company  filed  objections  to  the  issuing  of  the 
certificate  and  approval  of  the  meif^er. 

Prom  the  testimony  produced  at  the  hearings  held  on  this  ap- 
plication, it  appears  that  the  East  Penn  Gas  Light  Company  is  a 
corporation  organized  by  the  consolidation  and  merger  of  a  num- 
ber of  companies  incorporated  under  the  laws  of  this  State  for 
the  purpose  of  furnishing  gas  for  heat,  light  or  fuel  in  various 
districts  in  Lehigh,  Montgomery  and  Berks  Counties ;  that  it  has 
erected  at  Emaus,  in  Lehigh  County,  a  plant  for  the  manufacture 
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of  gas,  from  which  it  has  been  supplying  a  portion  of  the  territory 
in  which  it  is  authorized  to  conduct  its  operations,  and  from  this 
plant  it  is  proposed  to  distribute  gas  to  the  territories  covered  by 
the  charters  of  the  other  applicant  companies.  If  the  proposed 
consolidation  and  merger  of  the  corporations  is  approved  by  this 
Commission,  the  consolidated  company  will  be  authorized  to  sup- 
ply gas  for  light,  heat  and  fuel  in  various  communities  in  the 
neighborhood  of  Emaus  which  are  contiguous  to  each  other,  and 
which  can  be  supplied  economically  and  satisfactorily  from  one 
central  distributing  point. 

The  protestant  company  is  at  the  present  time  furnishing  serv- 
ice to  about  sixty  consumers  in  a  small  portion  of  the  territory 
that  would  be  covered  by  the  proposed  merged  company,  and  one 
of  the  merging  companies  claims  the  right  to  furnish  gas  for  light, 
heat  and  fuel  in  all  of  the  territory  of  the  protestant  company, 
with  the  exception  of  the  Borough  of  Green  Lane.  From  the 
testimony  it  appears  that  the  approval  of  the  proposed  merger 
would  not  interfere  with  the  business  and  service  of  the  protestant 
company  to  any  great  extent,  if  at  all,  and  inasmuch  as  it  is  very 
clear  that  the  entire  district  can  best  be  served  by  one  central 
plant,  it  is  the  opinion  of  the  Commission  that  the  application 
should  be  approved,  and. 

Now,  to- wit,  May  20,  1915,  It  is  ordered:  That  the  Certificate 
of  Public  Convenience  approving  the  proposed  merger  and  con- 
solidation be  issued. 

By  the  Commission, 
SamuEi^  W.  Pennypackjsr^  Chairman. 


City  of  ScRANtoN  v.  Scranton  Raii^ways  Company. 

Street  railway  compames— Extension  of  lines  beyond  termini 
named  in  charter — Power  of  Commission  to  compel — Act  of 
Jidy  26, 1913,  P.  L.  I374»  ^^-  V,  Sec.  13. 

The  councils  of  the  City  of  Scranton  passed  an  ordinance  authorizing 
,the  Scranton  Railways  Company  to  extend  the  lines  of  its  street  railway 
system  over  certain  streets  in  said  city.  The  proposed  extension  lies  be- 
-yond  the  termini  named  in  the  charter  of  the  company,  and  the  franchise 
granted  therein  is  limited  to  fifty  years.  Upon  refusal  of  the  company  to 
accept  the  ordinance  and  make  the  proposed  extension,  the  City  of  Scran- 
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ton  complained  to  the  Commission  and  requested  that  the  Commission 
make  an  order  compelling  the  company  to  accept  the  ordinance  and  make 
the  extension. 

Held:  Article  V,  Section  13,  of  the  Public  Service  Company  Law  gives 
the  Commission  the  power  to  compel  a  public  service  company  to  extend 
its  facilities  and  service*  if  for  the  service,  accommodation,  and  conven- 
ience of  the  public,  into  every  portion  of  the  municipality  in  which  it  is 
authorized  by  its  charter  to  do  business;  but  the  Commission  has  no 
power  to  compel  the  making  of  an  extension  beyond  the  points  covered 
by  the  charter  of  the  company. 

Complaint  Docket  No.  274. 

Report  and  Order  of  the  Commissbn. 

D.  J,  Davis,  for  complainant. 

H.  fl.  Gill,  for  respondent. 

Commissioner  Wallace: 

The  City  of  Scranton,  by  its  councils  passed  an  ordinance  ap- 
proved by  the  mayor  on  May  16,  1914,  "authorizing  the  exten- 
sion and  operation  of  the  lines  of  the  Scranton  Railways  Com- 
pany on  Luzerne  street,  from  the  present  end  of  the  track  to 
Twenty- fourth  street;  thence  on  Twenty- fourth  street  to  Con- 
tinental street;  thence  west  on  Continental  street,  to  Keyser 
avenue,  and  thence  on  Keyser  Avenue  to  the  dividing  line  be- 
tween the  City  of  Scranton  and  the  Borough  of  Taylor." 

On  August  24,  1914,  a  complaint  against  the  Scranton  Rail- 
ways Company  was  filed  by  the  said  city  with  this  Commission, 
alleging  that  notwithstanding  the  enactment  of  the  said  ordinance, 
and  the  fact  that  the  service  of  the  said  company  in  that  portion 
of  the  city  covered  by  the  said  ordinance  is  inadequate  and  in- 
sufficient for  the  accommodation  and  convenience  of  the  public, 
the  said  railways  company  has  refused  to  accept  the  ordinance 
or  make  the  extension  authorized  therein,  and  praying  that  the 
respondent  company  be  required  to  answer  the  charges,  and  that 
the  Commission  make  such  order  as  may  seem  meet. 

Two  questions  are  raised  by  the  record  in  this  case : 

(i) — Does  the  evidence  justify  the  Commission  in  issuing  an 
order  compelling  the  respondent  railway  company  to  extend  its 
tracks  ? 
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(2) — Has  the  Commission  jurisdiction,  if  the  evidence  so  war- 
rants, to  order  the  respondent  to  extend  its  tracks  under  the  terms 
of  the  ordinance,  and  compel  it  to  make  the  contract  embodied 
therein? 

With  respect  to  the  first  question,  the  evidence  on  the  part  of 
the  complainant  was  that  of  the  City  Clerk  of  Scranton,  who  pro- 
duced an  ordinance  presented  to  the  city  in  1912,  a  petition  signed 
by  about  200  persons  requesting  the  passage  of  tiiat  ordinance, 
and  a  letter  from  the  manager  of  the  respondent  company  de- 
clining to  accept  the  ordinance  by  reason  of  the  limitation  of  time 
contained  in  it;  and  also  a  petition  presented  to  councils  just 
prior  to  the  introduction  of  the  ordinance  of  May  26,  1914.  The 
ordinance  presented  in  191 2  provided  for  a  number  of  extensions 
m  different  partd  of  the  city,  (including  the  extension  now  pro- 
vided for  in  the  1914  ordinance),  and  was  amended  so  as  to  limit 
the  franchise  rights  for  the  Luzerne  street  extensicHi  to  fifty  years, 
and  the  company  declined  to  accept  the  ordinance  for  that  reason. 
There  is  nothing  in  the  testimony  to  show  what  effect  the  other 
extension  provided  for  in  the  1912  ordinance  had  upon  the  will- 
ingness of  the  company  to  make  at  that  time  the  extension  pro- 
vided for  by  the  1914  ordinance. 

On  the  part  of  the  respondent,  the  testimony  was  to  the  effect 
that  there  was  but  one  house  on  Luzerne  street  beyond  the  pres- 
ent terminus  of  the  railways  company,  no  houses  on  Twenty- 
fourth  street,  and  only  two  houses  on  Continental  avenue;  that 
in  the  vicinity  of  Keyser  avenue  and  Continental  avenue  there  are 
about  27  houses,  which  it  is  claimed  are  located  beyond  the  city 
line. 

The  length  of  the  extensbn  asked  for  is  about  3,500  feet,  and 
the  cost  of  the  constructbn,  including  the  paving  necessary  under 
the  ordinance,  about  $18,000.  The  evidence  shows  that  persons 
residing  at  "Continental,  Archibald  and  Payne,"  being  the  names 
of  collieries  and  breaker  settlements  outside  the  city  limits,  would 
be  accommodated  by  the  proposed  extension,  but  it  does  not  ap- 
pear how  many  persons  from  these  setdements  used  the  line  of 
the  railway  as  present  located,  or  would  use  it  if  extended. 

The  Commission  is  of  the  opinion  that  the  evidence  does  not 
establish  such  necessity  for  the  accommodation  of  the  public  re- 
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siding  in  that  portion  of  the  city  covered  by  the  proposed  exten- 
sion as  would  justify  it  in  compelling  the  respondent  railway 
company  to  make  the  proposed  extension,  which  would  require  a 
daily  increase  in  mere  operating  expenses  of  $17.00. 

With  regard  to  the  second  question,  the  power  of  the  Commis- 
sion to  compel  by  its  order  the  respondent  company  to  extend  its 
tracks  depends  upon  the  interpretation  given  to  the  following 
provisions  of  the  Public  Service  Company  law. 

Section  i,  Article  I,  which  is,  in  part,  as  follows: 

"The  term  'Facilities/  as  used  in  this  act,  includes  all 
plant  and  equipment  of  a  public  service  company,  which  kh 
eludes  all  tangible  real  and  personal  property,  buildings,  ma- 
terials, easements,  right  of  way,  rights  of  trackage,  subways, 
tunnels,  railroads,  street  railways,  tracks,  ♦♦♦♦♦♦ 
and  any  and  all  other  means  and  instrumentalities  in  any 
manner  owned,  operated,  leased,  licensed,  used,  controlled, 
furnished,  or  supplied  for  by,  or  in  connection  with,  the 
business  of  any  public  service  company." 

Section  13,  Article  V,  which  reads  as  follows : 

"The  Commission  may,  after  hearing  had  upon  its  own 
motion  or  upon  complaint,  establish  such  standards  of  facili- 
ties and  service  of  public  service  companies  as  shall  be  rea- 
sonably necessary  for  the  safety,  accommodation,  or  con- 
venience of  its  patrons,  employees,  and  the  public ;  and  re- 
quire, by  an  order  to  be  served  in  the  manner  hereinafter 
provided  upon  every  public  service  company  affected  there- 
oy,  the  facilities  or  service  of  such  public  service  companies 
to  conform  to  such  standards.    The  Commission  shall  also 
have  power,  after  hearing  had  upon  its  own  motion  or  upon 
complaint  to  require  public  service  companies  to  make  all 
such  repairs,  changes,  alterations,  additions,  extensions,  and 
improvements,  in  and  about  their  facilities,  and  service,  as 
shall  be  reasonably  necessary  and  proper  for  the  safety,  ac- 
commodation, convenience,  and  service  of  their  patrons,  em- 
ployees, and  the  public." 
Does  the  provision  that  "the  Commission  shall  have  power  to 
require  extensions  in  and  about  facilities  (including  tracks),  and 
service,  "mean  to  confer  power  upon  the  Commission  to  order  an 
extension  of  tracks  beyond  the  termini  named  in  the  charter  of 
the  company ;  or,  should  it  be  construed  to  mean  an  extension  of 
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the  facilities  in  the  territory  covered  by  and  embraced  in  the 
charter,  and  in  which  the  company  is  bound  by  the  charter  to  sup- 
ply service?  There  can  be  no  doubt  that  the  Commission  has  the 
power  to  compel  a  public  service  company  to  extend  its  facilities 
and  service,  if  for  the  service,  accommodation  and  convenience 
of  the  public,  into  every  portion  of  a  municipality  in  which  it  is 
authorized  by  its  charter  to  do  business ;  but  to  order  an  exten- 
sion beyond  the  points  covered  by  its  charter  would  be  to  assume 
power  in  the  Commission  which  cannot  be  fairly  interpreted  from 
any  of  the  provisions  of  the  Act  of  July  26,  1913. 

The  charter  of  a  street  railway  company  specifies  its  route  and 
designates  the  streets  upon  which  it  shall  be  constructed,  and  also 
the  termini.  Before  it  can  construct  its  route,  consent  must  be 
obtained  from  the  municipality,  which  can  prescribe  conditions 
under  which  the  franchise  is  granted.  After  construction,  ex- 
tensions can  only  be  made  by  a  vote  of  its  stockholders  authoriz- 
ing said  extension,  and  consent  of  the  municipality  is  again  nec- 
essary, if  permission  to  make  said  extension  was  not  granted  in 
the  original  franchise.  To  hold,  therefore,  that  the  Commission 
bad  power  to  order  a  street  railway  company  to  make  an  exten- 
sion beyond  points  named  in  its  charter  would  be  in  effect  to  ccmi- 
pd  the  stockholders  to  authorize  the  extension,  and  to  require 
the  company  to  enter  into  a  contract  with  the  municipality  upon 
any  terms  which  it  might  impose.  In  this  case.  Section  7  of  the 
ordinance  of  1914  provides : 

'That  the  franchise  hereby  granted  to  the  Scranton  Rail- 
way Company  shall  be  limited  to  a  period  of  fifty  (50  years 
from  the  approval  of  this  ordinance,  and  at  the  expiration  of 
said  term  of  fifty  (50)  years,  this  franchise,  and  everything 
operating  under  the  same  and  all  rights  thereunder  shall  be, 
upon  demand  from  the  City  of  Scranton,  surrendered  by 
said  company  and  turned  over  to  the  City  of  Scranton,  at 
its  actual  value  at  that  time ;  said  value  to  be  determined, 
ascertained  and  established  by  three  (3)  disinterested  per- 
sons, who  shall  be  appointed  by  the  Court  of  Common  Pleas 
of  Lackawanna  County,  upon  request  of  the  Mayor  of  l^e 
City  of  Scranton,  and  from  whose  decision  either  party 
hereto  may  appeal  to  the  Court  of  Common  Pleas  of  Lacka- 
wanna County,  in  the  same  manner  and  with  like  effect  a9 
if  the  appeal  were  taken  from  an  award  of  vtewera." 
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The  provision  of  this  scctioD  of  At  ordinance,  "everything 
operating  onder  At  same  and  all  rights  thereunder  shall  be,  upon 
demand  from  the  City  of  Scranton,  surrendered  by  said  ooaq>any 
and  turned  over  to  i3at  City  of  Scranton  at  its  actual  value  at  that 
time/'  is  very  indefinite  and  ambiguous.  This  might  be  hdd  to 
mean  all  its  cars,  power  house,  in  fact,  practically  its  whole  sys- 
tem ;  even  if  it  should  be  limited  to  the  tracks,  wires,  overhead 
construction  and  cars  used  only  upon  the  extension,  the  result 
would  work  a  great  injustice  upon  the  stockholders  of  the  Scran- 
ton Railways  Company,  as  the  cost  of  the  original  grading  and 
paving  required  by  the  ordinance  should  be  considered,  as  well  as 
any  loss  which  may  have  occurred  in  operation  during  the  life  of 
the  franchise.  The  provision  of  this  Section  7  which  terminates 
the  franchise  at  At  end  of  fifty  years,  while  the  charter  of  the 
company  grants  it  perpetual  existence,  we  do  not  think  it  neces- 
sary to  consider,  as  the  Commission  is  further  of  the  opinion  that 
it  has  not  the  power,  under  the  act  creating  it,  to  compel  a  public 
servkre  company  to  extend  its  facilities  beyond  the  territory  cov- 
ered by  its  charter  or  amendments  tiiereto. 

Therefore,  an  order  will  be  issued  dismissing  the  complaint  in 
this  case. 

Okmr. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigatiiMi  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  itsf  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  htvAy  referred  to  and  made  a  part 
hereof ; 

Now,  to-wit,  May  20,  1915,  //  is  ordered:  That  the  complaint 
in  this  case  be,  and  the  same  is  hereby  dismissed. 

By  the  Commission, 
Samuci,  W.  PiSNNYPACKKft,  Chmrmm. 
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PiTTSBUItGH  Pu^TR  Gl«ASS  Co.  V.  PlgNNA.  RaILROAD  Co. 

Demurrage — Private  cars  on  private  sidings — Scope  of  general 
demurrage  rules. 

In  the  case  of  the  Pittsburgh  Plate  Glass  Co.  v.  P.  R.  R.  Co.,  ante  p. 
5J0,  Commissioner  Johnson  filed  the  following  opinion  concnrring  in  the 
conclusions  reached  by  the  majority  but  basing  his  concurrence  upon  dif- 
ferent grounds. 

Held:  i.  The  uniform  demurrage  rules  do  apply  to  private  cars  deliv- 
ered by  the  railroad  upon  a  siding  belonging  to  the  owner  of  the  car. 

2.  The  enforcement  of  the  said  rules  in  this  case  creates  a  discrimina- 
tion against  complainant,  and  for  this  reason  the  respondent's  tariffs 
should  be  so  modified  as  to  exempt  the  complainant's  cars  from  payment 
of  demurrage. 

3.  The  case  of  Proctor  &  Gamble  Co.  v.  Cin.  H.  &  D.  R.  R.  Co.,  19  I.  C. 
C.  556,  differs  from  this  case.  There  the  carrier  was  not  bound  to  carry 
the  private  cars  of  the  complainant,  and  did  so  only  under  an  agreement 
of  which  the  demurrage  rules  formed  a  part.  Here  the  carrier  is  bound 
under  its  charter  to  carry  the  private  cars  of  the  complainant,  and  com- 
plainant has  made  no  agreement  submitting  to  the  terms  of  the  said  de- 
murrage rules. 

For  majority  opinion  see  ante  p.  530. 

Complaint  Docket  No.  227. 

Commissioner  Johnson  :  (Concurring) 

I  concur  in  the  finding  of  the  Commission  that  the  petition  of 
the  complainant  in  this  case  should  be  granted  and  his  application 
sustained ;  but  I  am  unable  to  accept  the  view  that  the  demurrage 
rules  do  not  "cover  the  case  of  delivery  to  the  owner  upon  his 
own  tracks  in  the  absence  of  any  agreement  which  expressly  or 
impliedly  puts  the  cars  in  the  service  of  the  carrier."  The  view 
expressed  in  the  majority  opinion  is  that  ''If  these  rules  had  pro- 
vided that  private  cars  not  only  when  on  private  tracks,  but  on 
private  tracks  belonging  to  the  owner,  should  be  subject  to  de- 
murrage, the  question  of  the  reasonableness  of  the  rules  would 
have  arisen."  It  is  my  opinion  that  the  demurrage  rule  in  ques- 
tion is  so  worded  that  it  does  apply  to  private  cars  delivered  by 
the  railroad  upon  a  siding  or  track  belonging  to  the  owner  of  the 
car,  and  that  the  question  of  the  reasonableness  of  enforcing  the 
rule  under  the  circumstances  obtaining  in  the  case  at  issue  must 
be  determined. 
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The  committee  of  the  National  Association  of  Railway  Com- 
missioners which  drafted  the  demurrage  rule  in  question  called 
attention  in  the  report  which  the  committee  drafted  in  support  of 
the  rules  to  the  fact  that  carriers  generally,  and  some  private  car 
lines,  favored  a  rule  that  "exempts  private  cars  from  demurrage 
when  standing  upon  the  private  sidings  of  their  owners."  The 
report  sets  forth  in  detail  the  reasons  why  the  committee  did  not 
favor  such  a  rule,  the  objection  of  the  committee  being  based 
upon  the  thought  that  ''the  car  owner  can  claim  no  advantage  as 
a  shipper  that  would  not  accrue  to  him  if  the  car  were  owned  by 
a  different  person  having  no  interest  in  the  freight."  It  was  also 
the  view  of  the  committee  that  ''every  car  in  railroad  service  is  a 
railroad  car/'  and  "that  cars  under  lading  are  in  railroad  service 
until  unloaded  and  regularly  released." 

The  Interstate  Commerce  Commission  in  Proctor  &  Gamble 
Co.  V.  Cincinnati,  Hamilton  &  Dayton  R.  R.  Co.,  et  al.  (19  I.  C. 
C.  Reps.  556),  after  quoting  the  demurrage  rule  in  question, 
stated  "complainant  objects  to  the  rule,  in  so  far  as  it  provides 
for  demurrage  upon  private  cars  while  standing  upon  private 
tracks,  and  particularly  to  the  provision  that  if  private  cars  are 
returned  uiider  load,  railroad  service  is  not  at  an  end  until  the 
lading  is  removed."  The  complainant  in  this  case  was  the  owner 
of  oil  tank  cars  which  were  delivered  to  it  at  interchange  tracks 
from  which  the  loaded  cars  were  taken  to  the  complainant's  pri- 
vate tracks  located  upon  its  own  land.  The  complainant  con- 
tended that  it  should  be  relieved  from  demurrage  upon  its  own 
cars  when  standing  upon  its  own  tracks  within  its  own  works," 
but  the  Interstate  Commerce  Commission  held  that  the  carriers 
were  within  their  lawful  rights  in  collecting  demurrage  upon  such 
cars  thus  located. 

Although  it  is  clear  that  both  the  framers  of  the  demurrage 
rule  in  question  and  also  the  Interstate  Commerce  Commission 
which  has  passed  upon  the  rule  are  of  opinion  that  demurrage 
should  be  paid  upon  private  cars  received  upon  tracks  belonging 
to  the  owners  of  the  cars,  the  decision  of  the  Interstate  Com- 
merce Commission  in  Proctor  &  Gamble  Co.  v.  Cincinnati,  Hamil- 
ton and  Dayton  R.  R.  Co.,  et  al.,  which  was  sustained  by  the 
United  States  Commerce  Court,  is  not  determinative  of  the  cause 


Digitized  by  CjOOQ  IC 


I9I5  CORPORATION  REPORTER.  697 

at  issue  in  the  present  case.    The  reasoning  of  the  Interstate 
Commerce  Commission,  in  part,  was 

"Manifestly,  the  law  does  not  impose  upon  defendants  the 
obligation  of  hauling  complainant's  private  cars.  If  used, 
it  must  be  under  an  arrangement  which  is  subscribed  to  by 
both,  and  which  is  stated  definitely  in  defendant's  tariffs. 
These  defendants  have  said  in  their  tariffs  that  they  will  use 
the  privately  owned  cars  and  pay  three-fourths  of  one  cent 
per  mile  for  such  use,  and  wOl  subject  them  to  the  demur- 
rage rules.  Complainant,  having  its  cars  in  use  under  these 
conditions,  now  asks  that  we  relieve  it  from  one  of  the  con- 
ditions, which  defendants  are  unwilling  to  relinquish." 

The  case  at  issue  before  the  Public  Service  Commission  of 
Pennsylvania  differs  from  Proctor  &  Gamble  Co.  v.  Cincinnati, 
Hamilton  &  Dayton  R.  R.  Co.,  et  al.,  in  that  the  respondent  car- 
rier is  obliged  by  its  charter  to  permit  shippers  to  place  upon  its 
rails  their  own  freight  cars  intended  for  the  transportation  of 
their  own  and  others,  freight.  The  carrier  is  obliged  to  accept 
private  cars  offered  by  shippers.  While  the  carrier  may  lawfully 
require  the  owner  of  the  car  to  pay  an  adequate  compensation  for 
hauling  the  cars,  it  would  seem  that  the  carrier  could  not  stipulate, 
as  a  condition  of  accepting  the  cars  for  transportation,  that  the 
shipper  must  pay  demurrage  upon  his  cars  when  standing  upon 
his  own  tracks.  It  is  our  opinion  that  the  complainant  in  this 
case  is  acting  within  his  lawful  rights  in  objecting  to  the  payment 
of  demurrage. 

The  cars  upon  which  the  respondent  seeks  to  collect  demurrage 
are  used  solely  by  the  complainant  in  transporting  coal  from  the 
complainant's  coal  tipple  to.  his  factory  three-fourths  of  a  mile 
distant.  The  carrier  is  obliged  by  its  charter  to  haul  the  cars  and 
for  the  service  it  is  thus  required  to  perform  it  receives  a  pre- 
sumably reasonable  compensation.  ' 

It  is  our  opinion  that  the  private  cars  of  the  complainant  can 
not  be  considered  to  be  "in  railroad  service."  In  reaching  this 
decision  no  opinion  is  expressed  as  to  the  legality  or  wisdom  of 
the  application  of  demurrage  rules  to  private  cars  as  they  are 
ordinarily  employed  in  transportation  service.  The  peculiar  facts 
»f  the  instant  case  together  with  the  charter  obligation  of  the  car- 
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ricr  to  haul  private  cars  justify  the  complainant  in  refusing  to 
pay  the  demurrage  sought  to  be  collected  by  the  respondent. 

If  it  could  be  held  that  the  complainant's  cars  are  legally  "in 
railroad  service/'  it  would  not  be  fair  to  the  complainant  to  re- 
quire him  to  pay  the  demurrage  demwded  by  the  respondent. 
For  the  transportation  of  coal  three-fourths  of  a  mile  the  carrier 
receives  the  liberal  rate  of  15  cents  a  ton  and  has  practicully  no 
expense  for  the  cars  used.  The  car-mileage  of  six  mills  per  car 
mile  which  the  carrier  pays  the  car-owner  amounts  to  only  nine 
mills  for  a  round  trq>  from  the  coal  mine  to  the  glass  factory  and 
return.  The  complainant's  cars  apparently  earn  car-mileage  of 
about  one-fourth  of  a  cent  a  day.  If  the  respondent  railway 
company  transported  the  complainant's  coal  in  a  car  belonging  to 
another  railroad  company,  a  per  diem  of  45  cents  would  be  paid 
the  owner  of  the  car ;  and  if  the  complainant  used  its  own  equip- 
ment the  expense  would  probably  equal  45  cents  per  car  per 
day.  To  require  the  complainant,  who  receives  practically  noth- 
ing for  providing  the  equipment  in  which  his  coal  is  transported, 
to  pay  demurrage  upon  his  cars  after  they  have  been  received 
upon  his  own  sidings,  would  be  to  discriminate  against  the  com- 
plainant and  to  place  him  at  a  disadvantage  in  comparison  with 
consignees  who  receive  coal  in  railroad-owned  equipment  and 
also  in  comparison  with  consignees  who  own  private  cars  that 
yield  a  substantial  car-mileage  revenue. 

It  is  our  opinion  that  the  prayer  of  the  petitioner  should  be 
granted,  and  that  the  respondent  should  be  ordered  so  to  modify 
his  tariffs  as  to  exempt  the  complainant's  cars  from  demurrage 
when  standing  upon  the  complainant's  private  tracks. 


Borough  of  Mt.  Union  v,  Mt.  Union  Water  Co. 

Water  compames — Rates — Reasonableness  of — Pair  return — 
Perpetual  contract  with  borough  prescribing  rates — Effect  of 
-^-Impure  and  insufficient  supply. 

The  Borough  of  Mt.  Union  complaint  (1)  that  the  respondent,  Uie  Mt 
Union  Water  Co.,  on  July  i,  igi4>  increased  its  rates  in  violation  of  the 
terms  of  an  ordinance  under  which  it  enjoys  its  franchise,  (2)  that. the 
rates  now  charged  are  unreasonable  and  excessive,  (3)  that  the  water  sup- 
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plied  is  of  poor  quality,  and  (4)  that  the  pressare  is  inadequate  for  fire 
protection. 

The  evidence  showed  (i)  that  the  ordinance  referred  to»  which  fixes  the 
rates  to  be  charged  in  the  borough,  is  a  perpetual  one,  (2)  that  under  die 
new  rates  the  return  upon  the  company's  investment  at  the  valuation  placed 
upon  it  by  the  borough  is  5^  per  cent,  and  at  the  company's  valuation 
is  3.6  per  cent,  (3)  that,  owing  to  causes  which  could  be  easily  remedied, 
the  water  was  at  times  deficient  in  quality  and  inadequate  for  fire  protect 
tion« 

Held:  I.  The  contract  between  the  borough  and  the  water  con^any  be- 
ing for  an  indeterminate  and  uncertain  time,  the  company,  under  the  rul- 
ing of  the  Supreme  Court  in  Bellevue  Borough  v.  Ohio  Valley  Water  Co., 
245  Pa.  114,  is  not  bound  to  maintain  the  schedule  of  rates  therein. 

2.  The  new  rates  of  the  company  are  not  unreasonable  as  they  do  not 
yield  to  the  company  the  minimum  return  of  6  per  cent  allowed  by  the  rul- 
ing of  the  Supreme  Court  in  Brymer  v.  Butler  Water  Co^  179  Pa.  aai.  and 
P.  R.  R.  v.  Phila.  County,  220  Pa.  iool 

3.  The  company  shall  take  such  steps  as  to  secure  an  adequate  supply  of 
pure  water  for  all  purposes  and  report  to  the  Commission  the  character 
of  the  improvements  and  the  results  of  its  tests. 

COMPI«AINT  DOCUT  No.  27I. 

Report  and  Order  of  the  Commission. 

CAor.  B.  Hower  and  Ja$nes  S.  Woods,  for  complainant. 

Thomas  F.  Bailey  and  Samuel  /.  Spyher,  for  respondent 

Commissioner  Brecht: 

In  its  original  form  and  as  subsequently  amended,  the  com- 
plaint of  the  Borough  of  Mount  Union  against  the  Mount  Union 
Water  Company,  sets  forth  that  in  a  schedule  of  rates  issued  July 
I,  1914,  effective  August  15,  1914,  the  respondent  company  in* 
creased  its  rates ;  that  the  proposed  rates  are  in  violation  of  the 
terms  of  the  ordinance  under  which  respondent  is  permitted  to 
operate  a  water  plant  in  the  municipality  of  Mount  Union ;  that 
the  rates  under  the  new  schedule  are  unreasonable  and  excessive; 
the  "water  supply  furnished  ♦  *  ♦  ♦  is  insufficient  in  amount 
and  deficient  in  quality*' ;  and  that  the  supply  of  water  furnished 
by  respondent  ta  the  Borough  of  Mount  Union  is  not  ''adequate 
in  pressure  or  amount  for  the  protection  of  said  borough  from 
fires.^'  .       '        ' 
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It  appears  from  the  record  that  on  July  27,  1900,  a  franchise 
was  granted  to  Edgar  B.  Kay^  his  associates  or  assigns,  to  con- 
struct and  operate  a  plant  to  suj^ly  water  to  the  inhabitants  of 
Mount  Union.  The  respondent  in  this  proceeding,  the  Mount 
Union  Water  Company  is  the  successor  under  the  above  ordinance 
to  Edgar  B.  Kay,  his  associates  or  assigns.  The  ordinance  among 
other  things  specified  that  at  the  end  of  ten  years  after  the  water 
is  installed,  the  borough  authorities  shall  be  empowered  to  pur- 
chase the  water  works,  if  satisfactory  terms  can  be  agreed  upon, 
and  in  case  the  purchase  is  not  then  made,  the  right  to  buy  shall 
inure  to  the  said  borough  every  five  years  thereafter;  that  the 
annual  rates  to  private  consumers  shall  not  exceed  the  schedule 
of  rates  which  are  set  forth  in  detail  in  Section  16  of  the  said 
ordinance;  and  that  the  water  pressure  is  "to  be  sufficient  to 
throw  a  stream  ninety  feet  high  at  the  crossing  of  Jefferson  and 
Market  streets,  when  tested  through  a  two  and  one-half  inch  hose, 
fifty  feet  long,  attached  to  a  hydrant  and  having  fitted  to  it  a  one- 
inch  nozzle." 

In  the  answer  of  the  respondent  it  is  averred  that  the  rates 
fixed  in  its  schedule  of  July  i,  1914,  are  not  unreasonable  and  ex- 
cessive; that  the  value  of  "the  plant  and  property  of  all  sorts  of 
the  Mount  Union  Water  Company  is  $140,000  and  that  at  the 
rates  fixed  by  schedule  of  July  i,  I9i4»  the  gross  annual  income 
will  be  $11,000,  ♦  ♦  ♦  ♦  that  the  annual  cost  of  operation,"  in- 
cluding State  tax,  annual  depreciation  of  i^%  on  the  value  of 
the  property,  amounts  to  $5>6io,  "leavii^  a  net  return  upon  the 
value  of  the  plant  fixed  at  $i40/xx>  of  $4^390,  or  3.14%  upon  the 
investment" ;  that  the  franchise  which  the  borot^h  had  granted 
to  Edgar  B.  Kay  and  his  assigns  was  not  limited  to  ten  years  or 
any  other  definite  period  of  time,  but  was  "indeterminate  and  un- 
certain" as  to  the  length  of  time  the  contractual  relations  of  the 
parties  would  remain  in  effect ;  that  the  respondent  "is  under  no 
l^;al  liability  under  the  franchise  coqtained  in  the  ordinance  of 
the  27th  of  July,  1900,  to  maintain  the  schedule  of  rates  fixed 
therein,  provided  such  rates  do  not  furnish  an  adequate  return  to 
the  company  based  upon  the  value  of  its  plant,  lor  the  reason  that 
the  contract  as  to  the  said  rates  *  *  *  *  is  unlimited  as  to  time, 
and  is  co-extensive  with  the  grant,   ♦   ♦   ♦    ♦,"  that  the  water 
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furnished  to  the  Borough  of  Mount  Union  is  ''sufficient  in  quan- 
tity and  reasonably  purq  in  quality,"  and  that  the  pressure  of 
water  for  "fire  protection  is  fully  sufficient  and  adequate/' 

There  are  four  questions  raised  in  this  issue:  (i)  Is  the  ad- 
vance made  in  the  rates  of  the  schedule  of  July  i,  1914,  effective 
August  15,  1914,  a  violation  of  the  ordinance  of  July  27,  1900? 
(2)  Are  the  rates  of  the  aforesaid  schedule  unreasonable  and 
excessive?  (3)  Is  the  supply  of  water  furnished  to  the  Borough 
of  Mount  Union  insufficient  in  quantity  and  inferior  in  quality? 
(4)  Is  the  water  pressure  not  adequate  and  sufficient  to  afford 
proper  fire  protection  to  the  said  borough? 

(i)  Was  it  a  violation  of  the  ordinance  to  increase  the  rates? 
It  is  admitted  by  counsel  of  complainant  that  if  the  contract  ordi- 
nance of  July  Tjy  1900,  is  perpetual,  then  under  the  ruling  of  the 
Supreme  Court  in  Bellevue  Borough  v.  Ohio  Valley  Water  Com- 
pany, 245  Pa.  114,  the  schedule  of  rates  prescribed  in  the  ordi- 
nance is  not  binding  upon  the  water  company  and  may  be  in- 
creased. The  franchise  ordinance  which  was  passed  by  the  Bor- 
ough of  Bellevue  and  the  ordinance  now  under  consideration 
passed  by  the  Borough  of  Mount  Union  use  substantially  the  same 
language  and  specify  the  same  terms  and  conditions  when  dealing 
with  the  question  of  rates.  Both  ordinances  provide  for  the  pur- 
chase of  the  plants  by  the  respective  boroughs  after  a  certain 
specified  time,  or  thereafter  at  the  end  of  any  five  year  period  in 
precisely  a  similar  way  and  manner. 

In  its  opinion  in  the  Bellevue  Borough  case  in  245  Pa.,  the  Su- 
preme Court  at  page  117,  in  referring  to  Turtle  Creek  Borough 
V.  Pennsylvania  Water  Company,  243  Pa.  page  415,  says : 

''We  did  decide  in  that  case  that  a  contract  of  tfiis  kind, 
unlimited  by  its  terms,  and  hence  indeterminate  as  to  time, 
could  not  be  enforced  indefinitely,  and  must  ^ve  way  to  the 
general  policy  of  the  law  under  which  the  legislature  created 
a  special  tribunal  to  pass  upon  and  determine  questions  re- 
lating to  the  reasonableness  of  rates  charged  by  public  serv- 
ice corporations.  The  learned  court  below  in  the  present 
case  very  properly  followed  the  decision  in  that  case  and 
held  that  the  Borough  of  Bellevue  could  not  enforce  through 
the  courts  a  compliance  with  the  rates  thus  established.'* 

The  same  construction  as  to  rates  must  apply  to  the  contract 
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franchise  involved  in  the  present  proceeding,  and  therefore,  the 
increase  of  rates  by  respondent  cannot  be  r^;arded  as  a  violation 
of  the  terms  and  conditions  of  the  ordinance  under  which  the 
water  company  is  operating. 

(2)  Are  the  new  rates  unreasonable  and  excessive?  The  ccm- 
plainant  and  respondent  both  offered  expert  testimony  on  the 
physical  valuaticHi  of  the  water  conqiany's  plant  Mr.  Zentmyer, 
expert  engineer  for  complainant,  testified  that  he  would  fix  the 
value  of  the  plant  of  the  Mount  Union  Water  Company  for  rate 
making  purposes  at  $93>044.i4.  This  estimate  does  not  allow 
anything  for  depreciation,  but  includes  the  sum  of  $5,000  for  in- 
terest during  course  of  construction,  and  going  value. 

Mr.  Dillman,  another  expert  witness  for  complainant,  testified 
that  he  had  made  a  careful  inventory  of  the  plant  and  after  ap- 
plying unit  prices,  this  witness  fixed  the  reproductive  value  of  the 
property  at  $92,000.  This  estimate,  however,  does  not  include 
anything  for  going  value  or  interest  during  course  of  constructbn. 

The  experts  called  on  behalf  of  the  respondent  fixed  the  valua- 
tion of  the  plant,  both  by  the  reproductive  and  the  historical 
method}  at  approximately  $150,000.  These  calculations  include 
items  for  interest  during  the  course  of  construction,  depreciation 
of  plant,  and  going  value.  Under  the  historical  or  original  cost 
theory  the  going  value  of  the  plant  was  fixed  at  about  $45,000. 
The  special  values  under  the  reproductive  theory  were  [daced  in 
round  numbers  at  $25,000.  The  value  of  the  property  for  rate 
making  purposes  was  put  at  $150,000.  It  is  held  to  be  proper  by 
courts  and  public  utility  commissions  in  determining  the  value  of 
water  plants  for  rate  making  purposes  to  allow  a  certain  per- 
centage for  depreciation,  interest  during  the  period  of  construc- 
tion, and  a  certain  amount  for  the  cost  of  establishing  the  busi- 
ness. 

The  gross  receipts  of  the  water  company  according  to  the  testi- 
mony of  two  witnesses  of  complainant  who  made  a  careful  can- 
vass of  the  water  consumers  in  Mount  Union,  amount  to  $11,- 
972.62  per  annum.  Of  that  amount  it  is  set  forth  that  the  sum 
of  $9,702.62  is  derived  from  domestic  consumption.  Under  the 
rules  of  the  company  10%  of  that  amount  or  $970.26  must  be  de- 
ducted for  cash  payment  of  bills.    The  actual  gross  receipts  of 
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the  company  for  the  year  therefore  according  to  the  figures  of 
complainant  amount  to  |ii/x>2.36l  The  gross  annual  income  as 
shown  by  the  reports  of  respondent's  expats  is  $10,700  or  within 
$900  of  the  amount  submitted  by  complainant.  As  the  witnesses 
for  complainant  who  tried  to  ascertain  the  receipts  of  the  com- 
pany were  not  infrequently  obliged  to  get  their  information  from 
tenants  who  had  no  receipts  and  a  very  imperfect  knowledge  of 
the  amount  of  water  rent  paid  for  their  respective  residences,  it 
is  safe  to  assume  that  the  figures  given  by  the  respondent's  ex* 
perts  on  this  matter  are  more  accurate  and  reliaUe,  smce  the  lat- 
ter had  access  to  the  books  and  accounts  of  the  water  company. 

The  operating  expenses  of  the  water  company,  according  to  the 
testimony  of  Mr.  Africa,  expert  witness  for  respondent  who  has 
been  acquainted  with  the  plant  since  its  inception,  amount  to 
$5»3io  per  year.  Items  were  submitted  in  detail  in  Mr.  Africa's 
report  to  show  how  the  sum  given  was  expended  in  the  operation 
of  the  plant  No  testimony  was  offered  by  complainant  to  show 
that  the  amounts  paid  for  the  various  items  enumerated  in  the 
aforesaid  report  were  hij^  or  exorbitant.  Under  the  new  rates, 
therefore,  the  net  income  of  the  company  was  found  to  be  about 
$5,400  per  year. 

From  the  foregoing  figures  the  rate  of  net  income  per  annum 
on  the  different  appraisals  given  is  readily  computed.  If  it  is  as- 
sumed that  Mr.  Zentmyer's  appraisal  of  $93,044.14  represents  the 
true  value  of  the  plant,  on  a  net  return  of  $5,400,  the  rate  of  in- 
come will  be  5^%.  If  a  nominal  item  of  $10,000  be  added  to 
the  estimate  of  Mr.  2^ntmyer  to  cover  depreciation  and  going 
value,  the  rate  of  income  earned  will  be  5.24%.  Mr.  Dillman's 
valuation  of  $92,000,  if  increased  by  $5,000  for  interest  during 
course  of  construction,  and  $10,000  for  depreciation  and  cost  of 
establishing  the  business,  would  yield  5.13%  income.  On  the 
valuation  submitted  by  experts  of  respondent,  the  annual  rate  of 
earning  would  net  but  3.6%. 

It  has  been  held  by  the  Supreme  Court  of  Pennsylvania  that  a 
public  utility  is  entitled  to  earn  at  least  the  legal  rate  of  interest, 
or  6%.  In  the  Brymer  v.  Butler  Water  Company,  179  Pa.,  231, 
the  Supreme  Court  held : 
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''They  are  entitled  to  a  rate  of  return,  if  their  property 
will  earn  it,  not  less  than  the  l^al  rate  of  interest;  and  a 
83r8teni  of  diaries  that  yields  no  more  income  than  is  fairly 
required  to  maintain  the  plant,  pay  fixed  charges  and  oper- 
ating expenses,  provide  a  suitaJde  sinking  fund  for  the  pay- 
ment of  debts,  and  pay  a  fair  profit  to  the  owners  of  the 
property,  cannot  be  said  to  be  unreasonable." 

In  Penna.  R.  R.  Co.  v.  Fhila.  County,  220  Pa.,  100,  the  Su- 
preme Court  took  occasion  to  say : 

"What  was  sakl  in  Brymer  v.  Water  Company,  179  Pa., 
231,  was  that:  The  company  was  entitled  to  a  fair  return, 
not  less  than  the  l^al  rate  of  interest.  In  naming  the  Itgal 
rate  the  court  was  naming  a  minimum,  not  a  maximum  rate. 
Six  per  cent,  is  the  legd  estimate  of  the  Intimate  profit 
from  the  ordinary  safe  use  of  money.'* 

From  complainant's  own  valuations  in  this  case  it  has  been 
shown  that  respondent's  rate  of  income  is  less  than  the  annual 
rate  of  interest.  Ancl  since  all  the  other  testimony  appearing 
upon  the  record,  bearing  directly  or  indirectly  upon  the  question 
of  rates,  tends  to  show  a  lower  rate  of  gain  than  complainant's 
figures,  the  Commission  is  not  justified  in  finding  that  the  rates 
of  respondent  are  unreasonable  and  excessive. 

(3)  Is  the  water  supplied  insufficient  in  quantity  and  unfit  for 
domestic  use?  The  Borough  of  Mount  Union  has  a  population 
of  about  4,000  people,  and  is  situated  on  the  slope  or  side  of  the 
mountain,  along  the  Juniata  river.  Owing  to  its  location  there  is 
a  considerable  difference  in  the  elevation  of  the  houses  between 
the  lower  and  higher  points  of  the  town,  and  naturally  a  percepti- 
ble difference  in  the  water  pressure  on  streets  in  the  low  and  high 
parts  of  the  borough. 

The  water  supply  for  Mount  Union  is  taken  from  three  or  four 
sources  on  the  slopes  north  and  south  of  the  Juniata  river.  The 
water  is  supplied  by  gravity  from  reservoirs  having  ample  stor- 
age capacity  to  supply  all  the  needs,  domestic  and  commercial,  of 
the  community,  die  size  of  Mount  Union.  The  water  is  not 
filtered  nor  treated  but  flows  directly  from  the  reservoirs  into  the 
pipes  leading  into  the  distributing  system  of  the  town.  From  the 
testimony  offered  it  appears  that  the  pipes  installed  are  sufficient 
in  size  to  carry  an  adequate  supply  of  water. 
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It  is  testified,  however,  that  there  was  an  insufficient  flow  of 
water  on  the  higher  streets  and  places  of  the  town  from  about 
July,  1914,  to  the  following  December;  that  when  water  was 
drawn  it  did  not  come  with  any  force  in  the  lower  parts  of  the 
town ;  that  people  complained  about  July,  1914,  that  the  water 
had  a  "bad  color  and  a  bad  taste,"  and  was  full  of  sediment ;  that 
tests  made  in  August,  1914,  and  November,  1914,  showed  a  pres- 
sure below  that  specified  in  the  ordinance  under  which  respondent 
is  furnishing  service,  and  that  the  attention  of  the  State  Depart- 
ment of  Health  was  called  to  the  condition  of  the  water  some 
time  in  July,  1914* 

Mr.  Ira  F.  Zeigler,  an  inspector  for  the  State  Health  Depart* 
ment,  inspected  the  Singer's  Gap  supply  on  August  12,  1914,  and 
"found  the  supply  in  pretty  bad  shape,  in  that  it  was  receiving 
drainage  from  the  highway  for  a  distance  of  about  a  mile  and  a 
half."  It  was  raining  "pretty  severely"  at  the  time,  and  at  sev- 
eral places  the  surface  water  was  washing  cow  and  horse  faeces 
"abnost  directly  into  the  water"  of  the  stream.  Samples  of 
water  were  taken  that  morning  from  the  Singer  Gap  reservoir 
and  from  the  pipes  in  the  town^  and  all,  on  analysis,  showed  the 
presence  of  sewage.  As  a  result  of  this  inspection,  the  State 
Health  Department  notified  the  Mount  Union  Water  Company 
to  treat  the  water  with  hydro-chloride  of  lime. 

Mr.  Morris  Knowks,  a  civil  engineer  and  expert  for  respond- 
ent, testified  that  he  made  an  analysis  of  the  water  supplied  by 
the  Mount  Union  Water  Company  on  four  different  occasions. 
Samples  were  collected  on  December  i,  1914,  December  16,  191 4, 
January  7,  1915,  January  18,  1915,  and  the  analysis  made  shows 
"good,  potable  water,  with  no  injurious  ingredients  in  it."  He 
also  testified  that  he  had  made  an  examination  of  the  water-shed, 
and  reached  the  conclusion  that  the  water  supply  is  "ample  for  the 
Borough  of  Mount  Union  for  some  time  to  come." 

From  the  evidence  submitted  it  appears  that  the  scarcity  of 
water  complained  about  prevailed  principally  during  the  latter 
half  of  1914.  Whatever  trouble  existed  in  that  phase  of  the  serv- 
ice prior  to  1914,  was  confined  more  or  less  to  isolated  cases  in 
the  more  elevated  portions  of  the  town  that  could  be  ascribed  to 
some  special  cause.    The  service  from  Singer's  Gap  was  installed 
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in  November,  1913,  and  since  it  furnishes  about  half  the  present 
supply  for  the  borough,  as  testified  by  the  president  of  the  Mount 
Union  Water  Company,  it  would  seem  that  the  low  pressure 
in  the  water  plant  during  the  summer  and  fall  of  1914,  after  the 
capacity  of  the  plant  was  approximately  doubfed,  was  due  in  large 
measure  to  the  general  drought  that  prevailed  throughout  the 
State  at  that  time. 

The  exceptbnally  low  pressure  found  on  August  5,  1914,  and 
November  7,  1914,  when  tests  were  made  by  witness  for  com^ 
plainant,  are  fully  explained  by  the  testimony  of  the  president  of 
the  water  company.  His  evidence  sets  forth  that  on  those  par- 
ticular days  and  on  July  15th  of  that  stunmer,  the  valve  in  the 
8-inch  main  pipe  from  Sii^ier's  Gap  had  been  shut  off,  as  was 
learned  afterwards,  by  one  of  the  farmers  in  that  section,  to  di- 
vert the  water  down  stream  which  was  beginning  to  run  dry  on 
account  of  the  drought.  After  the  valve  was  shut  off  a  second 
time,  counsel  for  respondent  sent  a  notice  to  the  party,  and  since 
then  the  company  has  had  no  further  trouble  in  the  matter. 

It  should  also  be  observed  that  the  quality  of  the  water  was 
complained  against  chiefly  during  the  summer  of  1914.  Th( 
record  shows  that  the  pipe  line  to  Singer's  Gap  was  put  into 
operation  in  November,  1913.  The  new  line  is  practically  five 
miles  long,  and  in  its  construction  the  joints  were  treated  to  a  tar 
preparation  which  gives  the  water  running  through  the  pipes  the 
odor  of  oil  or  tar.  It  would  naturally  take  some  time  before  all 
traces  of  that  odor  would  disappear  entirely,  and  therefore  some 
of  the  '1)ad  taste  and  bad  odor"  present  in  the  water  during  the 
summer  of  1914,  may  be  ascribed  to  the  condition  of  the  new  pipe 
line  from  Singer's  Gap. 

The  report  of  the  inspector  for  the  State  Department  of  Health 
indicates  quite  clearly  that  there  is  not  the  proper  vigilance  exer- 
cised by  respondent  in  protecting  the  stream  and  approaches  of 
the  reservoir  at  Singer's  Gap  from  pollution.  Such  a  situation 
as  was  described  by  the  health  officer  shows  serious  neglect  of  a 
grave  public  duty.  An  order  will  be  issued  upon  the  respondent 
to  take  proper  steps  to  remove  all  sources  of  contamination  from 
its  water  supply,  and  to  set  forth  in  its  report  to  the  Commission 
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the  scope  and  character  of  the  means  employed  to  accomplish  that 
end. 

(4)  Is  the  water  pressure  adequate  to  afford  proper  fire  pro- 
tection? The  ordinance  under  which  the  company  operates  re- 
quires a  pressure  that  will  throw  a  stream  ninety  feet  high  under 
certain  specified  conditions  at  the  crossing  of  Jefferson  and  Mar- 
ket streets,  in  Mount  Union.  Testimony  was  given  by  the  Fire 
Chief  of  Mount  Union,  that  on  August  5,  1914,  at  a  fire  which  oc- 
curred at  one  of  the  lowest  points  in  the  borough,  he  was  unable 
to  get  any  pressure;  that  on  November  7,  1914,  he  made  a  pres- 
sure test,  and  found  that  on  Market  street  he  could  get  a  stream 
only  forty  feet  high.  The  record  shows  that  the  times  here  men- 
tioned were  the  da3rs  on  which  the  respondent  found  the  valve  on 
the  8-inch  main  from  Singer's  Gap  dosed,  thereby  cuttmg  off  ap- 
proximately one-half  of  the  water  supply  to  the  borough. 

The  fire  chief  also  testified  that  on  September  25,  1914,  a  fire, 
known  locally  as  the  Walker- Appleby  fire,  broke  out  in  one  of  the 
lower  portions  of  the  town,  and  that  he  was  apparently  not  able 
to  get  more  than  a  is-foot  pressure.  His  testimony  was  corro- 
borated by  other  witnesses.  In  his  testimony  upon  this  particu- 
lar fire,  the  president  of  the  water  company  said  the  stream  about 
which  the  witnesses  were  testifying  at  the  above  fire  was  weak 
and  not  sufficient  for  the  purpose,  but  it  was  wholly  due  to  the 
extra  long  line  of  hose  used,  which  was  leaking  freely  at  every 
joint.  There  was  another  stream,  the  president  testified,  playing 
upon  the  fire  from  a  plug  75  feet  away  that  was  strong  enough 
to  require  three  men  to  hold  the  nozzle,  and  by  means  of  which 
the  house  next  to  the  one  burning,  }0  or  15  feet  away,  was  saved. 

Since  the  hearing  was  held  a  test  was  made,  at  the  request  of 
this  Commission,  by  the  engineer  for  the  water  company  and  the 
engineer  for  the  Borough  of  Mount  Union,  of  "the  pressure  of 
the  water  on  the  lines  of  the  Mount  Union  Water  Company  at  the 
comer  of  Market  and  Jefferson  streets,  ♦  ♦  ♦  *  with  the  fol- 
lowing results :  At  3 :  45  p.  m.,  on  a  clear  day,  southwest  wind, 
through  a  fifty  foot,  2^-inch  rubber  hose,  and  a  one-inch  nozzle, 
a  stream  was  thrown  vertically  one  hundred  and  eight  and  seven- 
tenths  (108.7)  feet.  The  test  was  satisfactory  to  the  complain- 
ant as  applying  to  this  season  of  the  year,  but  as  the  streams  are 
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full  in  April,  the  complainant  asks  that  other  tests  be  ordered  by 
the  Commission  to  be  made  "later  in  the  year  when  there  is  the 
usual  dry  weather." 

From  the  facts  submitted  in  the  testimony,  the  Commission 
finds: 

(i)  That  the  respondent  did  not  vkdate  the  franchise  ordi- 
nance under  which  it  operates  when  it  increased  the  rates. 

(2)  That  the  rates  in  the  schedule  of  July  i,  1914,  effective 
August  15,  1914,  are  not  unreasonable  and  excessive. 

(3)  That  the  quantity  of  water  supplied  by  respondent  is  ade* 
quate  and  sufficient  for  domestic  consumption. 

(4)  That  the  stream  and  reservoir  at  Singer's  Gap  must  be 
properly  protected  against  pollution  and  contamination  from  sur- 
face drainage  off  the  adjacent  public  highway,  and  all  other 
slopes,  approaches  and  places  set  forth  in  the  record,  and  that 
respondent  take  proper  steps  to  secure  that  end. 

(5)  That  respondent  report  to  this  Commission  not  later  than 
July  I,  191 5,  the  scope  and  character  of  the  means  employed  at 
Singer's  Gap  to  safqfuard  the  purity  of  the  water. 

(6)  That  tests  of  the  pressure  of  the  water  on  the  lines  of  the 
respondent  as  specified  in  the  borough  ordinance  be  made  by  the 
engineers  of  the  water  company  and  the  borough  in  the  months 
of  July,  August,  September  and  October,  1915,  and  that  the  re- 
sult of  each  test  be  reported  to  the  Commission  within  ten  days 
after  the  test  has  been  taken. 

An  order  will  be  issued  in  accordance  with  the  aforesaid  find- 
ing. 

OsiML 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

New,  to-wit.  May  ao,  191 5,  li  is  ordered: 

(i)  That  the  Mount  Union  Water  Company  properly  protect 
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the  stream  and  reservoir  at  Singer's  Gap  against  pollution  and 
contamination  from  surface  drainage  off  the  adjacent  public  high- 
way and  all  other  slopes,  approaches  and  places  set  forth  in  the 
record  of  this  case  and  report  to  this  G>nmiission,  not  later  than 
July  I,  1915,  the  scope  and  character  of  the  means  employed  at 
Singer's  Gap  to  safeguard  the  purity  of  the  water. 

(2)  That  tests  of  the  pressure  of  the  water  on  the  lines  of  the 
Mount  Union  Water  Company,  as  specified  in  the  ordinance  of 
the  Borough  of  Mount  Union,  be  made  by  the  engineers  of  the 
water  company  and  the  borough,  in  the  months  of  July,  August, 
September  and  October,  191 5,  and  that  the  result  of  each  test  be 
reported  to  this  Commission  within  ten  days  after  the  test  has 
been  taken. 

(3)  That  the  complaint  in  this  case  be,  and  the  same  is  hereby 
dismissed,  save  as  to  matters  provided  for  in  this  order. 

By  the  Commission : 
Samuki«  W.  Pknnypacker,  ChairffKm. 


J.  S.  EtwoTT,  ET  Ai,.,  V.  Big  Spring  Ewctric  Co. 
Rates — Increase  on  one  branch  of  service — Evidence. 

The  respondent  company  filed  tariffs  March  23,  191 5,  increasing  the  rates 
for  power  service  in  the  Borough  of  Newville,  and  contended  at  the  hear- 
ing that  this  service  had  heretofore  been  rendered  at  a  loss.  The  evidence 
showed  that  interest  on  the  bonds  of  the  company  had  been  paid  and  a 
6  per  cent,  divided  had  been  declared  in  1912.  There  was  no  evidence  that 
the  condition  of  the  company  had  materially  changed  since  that  time;  nor 
was  the  cost  of,  or  revenue  from,  the  power  service  alone,  shown  by  the 
company. 

Held:  The  respondent  should  be  restrained  from  putting  the  new 
schedule  of  rates  into  effect.  When  the  item  of  power  service  can  be 
separated  from  the  rest  of  the  business  and  the  net  earnings  of  that  serv- 
ice clearly  shown,  due  consideration  should  be  given  to  this  branch  of 
service  in  rate  making,  but  in  this  case  this  was  not  done  and  no  material 
evidence  was  presented  showing  any  necessity  for  the  increase. 

Complaint  Docket  No.  366. 

Report  and  Order  of  the  Commission. 

S,  B.  Sadler,  for  complainants. 
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£.  E.  Bfidleman,  for  respondent. 
Commissioner  Brccht: 

This  complaint  alleges  that  in  a  notice  received  by  complainants 
from  the  respondent,  the  Big  Spring  Electric  Company,  under 
date  of  March  i,  191 5,  effective  April  i,  1915,  the  rates  for  power 
are  "largely  increased" ;  that  the  rates  proposed  ''are  gready  in 
excess  of  the  charges  of  other  companies  for  like  service" ;  and 
that  ''the  said  excessive  rates  *  *  *  *  are  in  violation  of  the 
agreements  made  and  *  *  *  *  for  the  purpose  of  rendering  im- 
possible the  continuance  of  the  use  of  power  by  the  consumers, 
which  would  cause  great  loss  and  injury  to  them."  The  rates  in- 
volved in  the  complaint  were  subsequently  published  by  respond- 
ent under  date  of  March  23,  1915,  effective  April  23, 1915. 

The  respondent  avers  that  under  the  old  rates  the  company 
furnished  power  at  less  than  cost;  that  it  imposes  extra  cost  upon 
the  company  to  furnish  complainants'  power  service,  and  that  the 
new  schedule  of  rates  "will  not  permit  of  one  cent  profit  in  this 
class  of  business ;  but  will  more  nearly  recompense  the  company 
for  its  actual  extra  cost"  of  furnishing  the  service  than  the  old 
rates  did. 

Complaint  was  brought  in  the  first  instance  because  of  some 
trouble  that  grew  out  of  the  character  of  the  current  furnished 
for  power  to  some  of  the  consumers.  In  that  connection  it  was 
alleged  that  the  irregularity  or  lack  of  uniformity  in  the  current 
furnished,  caused  serious  loss  to  one  of  the  complainants  who  is 
engaged  in  the  business  of  roasting  coffee,  and  that  when  the 
company  was  notified  that  a  claim  would  be  made  upon  it  for 
damages,  if  the  current  supply  would  not  be  made  more  uniform,, 
the  respondent  issued  a  notice  on  February  4,  1915,  to  its  con- 
sumers that  on  and  after  March  15,  1915,  the  Big  Spring  Electric 
Company  would  cease  to  supply  any  current  whatsoever  for 
power  purposes.  Thereupon  a  complaint  was  filed  before  this 
Commission  protesting  against  the  discontinuance  of  furnishing 
power  entirely,  and  requesting  that  the  company  be  restrained  in 
the  matter.  An  order  was  accordingly  issued  upon  the  company 
by  this  Commission  to  the  effect  that  the  said  company  could  not 
arbitrarily  discontinue  furnishing  power  as  long  as  it  contemplated 
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using  the  powers  granted  by  its  charter.  About  that  time,  or  im- 
mediately thereafter,  notice  was  given  by  respondent  that  the 
rates  for  power  current  would  be  increased  by  publishing  its 
schedule  of  March  23,  191 5,  effective  April  23,  191 5. 

The  Big  Spring  Electric  Company  was  chartered  in  1907,  and 
in  February,  1908,  it  secured  a  franchise  authorizing  it  to  occupy 
the  streets,  alleys  and  public  grounds  of  the  Borough  of  Newville, 
Cumberland  County,  Pennsylvania,  for  the  purpose  of  furnishing 
light,  heat  and  power  to  that  municipality.  The  franchise  ordi- 
nance under  which  the  said  electric  company  is  operatii^  provides 
for  certain  maximum  rates  for  light,  but  specifies  no  rates  that 
are  to  be  charged  for  power  furnished.  The  plant  was  installed 
in  1908,  and  both  light  and  power  were  furnished  thereafter  to 
consmners.  The  rates  for  power  were  fixed  at  four  cents  per 
killowatt-hour,  and  a  minimum  charge  of  fifty  cents  per  horse- 
power was  established.  Under  that  schedule  power  was  fur- 
nished until  in  the  spring  of  1915.  Under  the  new  schedule,  ef- 
fective April  23, 1915,  the  rate  for  power  is  fixed  at  5^  cents  per 
killowatt-hour,  and  a  minimum  charge  of  $1.50  per  horse-power 
per  month  made  when  the  total  rated  current  of  the  consumer  is 
above  two  horse-power,  and  when  two  horse-power  or  less,  a 
minimum  charge  of  $3.00  per  month. 

Complainants  testified  that  some  years  ago  they  were  approach- 
ed by  officers  of  the  company  and  solicited  to  install  electric 
motors  instead  of  the  steam  and  gasoline  engines  which  they  had 
been  using;  that  they  were  given  verbal  assurances  that  the  rates 
for  power  then  in  effect  would  not  be  increased  thereafter,  and 
that  upon  the  strength  of  the  representations  made  to  them,  they 
disposed  of  their  ei^ines  and  boilers  and  installed  electric  motors. 

Mr.  Charles  W.  Harmon,  a  former  secretary  of  the  respondent 
corporation,  admitted  that  in  1912  the  interest  on  the  bonds  was 
paid,  and  a  6%  dividend  declared  and  paid  on  the  capital  stock. 
Mr.  S.  M.  Kitzmiller,  a  director  of  the  electric  company,  stated 
in  his  testimcHiy  that  it  was  not  contended  that  the  business  of  the 
company  as  a  whole  is  not  profitable,  but  it  is  contended  that  the 
portion  of  the  business  which  had  to  do  only  with  the  furnishing 
of  power  service,  is  unprofitable,  *1)ecause  it  is  costing  us  twice 
the  amount  to  do  this  business  that  we  are  getting  from  it."    The 
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manager  of  the  company  testified  that  tfiere  is  no  additional  help 
employed  or  required  at  the  plant,  nor  anywhere  else  to  supply 
current  for  power. 

The  testimony  does  not  show  what  Ae  receipts  were  under  the 
old  rates,  nor  what  they  would  probably  amount  to  under  the  new 
rates,  nor  does  it  contain  any  figures  which  show  what  the  ex- 
penses were  under  the  old  rates  for  maintaining  the  power  serv- 
ice. This  it  seems  clearly  should  have  been  shown  by  respondent 
and  should  have  been  possiUe  to  demonstrate,  if  respondent's 
contention,  that  the  power  service  is  furnished  at  a  loss,  is  correct. 
The  fact  that  it  Was  not  shown  is  practically  tantamount  to  an  ad- 
mission that  when  the  same  wires,  machinery,  employees,  and  cur- 
rent are  employed  in  furnishing  light  and  power,  and  especially 
during  the  same  hours  of  the  day,  as  may  be  the  case  at  Newville 
under  the  franchise  requirements  of  the  respondent,  it  may  prove 
to  be  too  diflkult  a  matter  to  sqj^ate  the  power  service  from  the 
whole  business  and  determine  its  cost  for  a  given  period  like  a 
year.  However,  where  this  item  of  service  can  be  separated  from 
the  rest  of  the  business  and  the  net  earnings  clearly  shown,  a 
proper  protection  of  all  interests  concerned  will  require  that  due 
and  careful  ccmsideration  be  given  to  this  branch  of  the  service 
in  rate  making,  for  rates  either  for  power  or  light,  may  be  too 
high  or  too  low  to  provide  Intimate  returns. 

There  was  also  no  material  evidence  submitted  to  show  why  the 
respondent  company  found  it  necessary  to  advance  its  power 
rates  in  April,  191 5.  It  appears  from  the  record  that  the  Big 
Spring  Electric  Company  paid  two  dividends  of  three  per  cent, 
each  in  1912.  Its  capital  stock  and  bond  issue  then  were  each 
$15,000.  The  company  changed  hands  some  time  in  1912,  and  in 
due  course  the  new  corporation  authorized  a  capital  stock  of 
$100,000,  and  a  bond  issue  for  $100,000.  No  new  stock  having 
ever  been  issued,  the  capital  stock  remains  to-day  at  $15,000;  of 
the  new  bonds,  $50,000  were  issued,  making  the  total  outstanding 
bond  issue  now  $65,000.  The  first  $20,000  of  the  new  issue  were 
sold  at  par  and  interest;  the  next  $30,000  at  90  and  interest. 

In  his  testimony  to  show  how  the  proceeds  of  nearly  $50,000 
obtained  from  the  bond  sale,  were  expended  in  plant  property  and 
facilities,  the  manager  of  the  company  could  account  for  only 
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$8,000  of  $10,000  that  were  spent  upon  additions  and  improve- 
ments since  the  present  company  acquired  the  property  in  1912. 
Mr.  Kitzmiller,  who  sold  the  bonds  and  who  is  one  of  the  direc- 
tors of  the  company,  set  forth  in  his  testimony  that  about  $12,500 
were  expended  upon  the  property  of  the  plant  since  1912,  not  in- 
cluding the  purchase  of  24  acres  of  land  for  which,  on  account 
of  its  "strategic"  importance  to  the  company,  an  "exorbitant" 
figure  had  been  paid.  It  appeared  that  the  consideration  named 
in  the  deed  for  this  piece  of  real  estate  was  $1,000,  but  that  sum 
was  merely  a  nominal  figure,  the  actual  consideration  being  "con- 
siderably more,"  but  witness  was  not  able  to  recall  how  much  was 
paid  for  the  tract  in  question. 

It  is  admitted  in  the  testimony  of  the  respondent  that  the  busi- 
ness was  conducted  at  a  profit  in  1912  when  the  old  rates  were  in 
effect.  Since  then  the  bonded  indebtedness  of  the  company  has 
been  increased  $50,000,  but  apparently  only  about  one-third  of 
that  amount  invested  in  the  property.  The  improvements  that 
have  been  made  have  added  to  the  revenue  not  only  in  the  Bor- 
ough of  Newville,  but  also  in  securing  the  Cumberland  Valley 
Railway  Company  as  a  patron.  The  major  portion  of  the  invest- 
ment appears  to  have  been  made  for  extensions  and  facilities  to 
supply  current  to  the  Cumberland  Valley  Railway  Company,  and 
therefore,  the  proportion  of  receipts  to  legitimate  expenses  in  the 
Borough  of  Newville  remain  practically  about  the  same  as  in 
1912. 

As  the  status  of  respondent's  business  has  not  changed  ma- 
terially since  a  6%  divided  was  declared,  and  as  the  respondent 
failed  to  show  that  current  for  power  was  furnished  at  a  loss  un- 
der the  old  rates,  an  order  will  be  issued  restraining  the  respond- 
ent from  putting  into  effect  the  proposed  schedule  providing  for 
an  increase  in  its  rates  for  power  on  and  after  April  23,  191 5. 

Okder. 

This  case  being  at  issue  upon  complaint  and  answer  on  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  conclusions 
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thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof  : 

Now,  to-wit,  May  20, 1915,  It  is  ordered:  That  the  Big  Spring 
Electric  Company  shall  desist  and  refrain  from  collecting  any  and 
all  charges  and  rates  provided  for  in  the  schedule  of  tariffs  of  the 
said  company  designated  as  P.  S.  C.  No.  2,  filed  March  23,  1915, 
and  effective  April  23,  191 5. 

By  the  Conmiission : 
Samuel  W.  Pennypackke,  Chakmcm. 


Petitions  ot  East  End  Ei«ec.  Light,  Heat  &  Power  Co.  and 
Relief  Elec.  Light,  Heat  &  Power  Co. 

Approval   of   contracts — Competition — Satisfactory   service    by 
company  now  operating. 

Under  Article  V;  Section  18;  of  the  Public  Service  Company  Law  the 
approval  of  ordinance  contracts  between  municipalities  and  public  service 
companies,  which  is  required  by  Article  III,  Section  11,  of  the  said  act, 
"shall  be  given  only  if  and  when  the  Commission  shall  find  or  determine 
that  the  granting  or  approval  of  such  ^plication  is  necessary  or  proper 
for  the  service,  accommodation,  convenience  or  safety  of  the  public" 

Where  there  is  no  evidence  presented  to  show  that  the  service  now  ren- 
dered to  the  public  in  the  territory  proposed  to  be  served  by  the  applicant 
is  inadequate,  or  that  the  rates  charged  are  unjust,  unreasonable,  or  other- 
wise improper,  and  where  there  is  positive  evidence  that  both  the  service 
and  rates  are  adequate,  just  and  reasonable,  approval  of  an  ordinance  con- 
tract granting  applicant  the  right  to  furnish  service  in  a  territory  now 
supplied  with  such  service  will  be  refused. 

MuNiciPAi,  Contract  I>ocket  Nos.  312  and  313,  1914. 

Report  and  Order  of  the  Commission. 

Thomas  Patterson  and  Andrew  M,  Linn,  for  applicants. 

W,  £.  Crow  and  David  I.  McCahill,  for  protestants. 

Commissioner  Wright: 

Two  separate  petitions  for  Certificates  of  Public  Convenience 
were  filed  in  these  cases,  one  by  the  Relief  Electric  Lights  Heat 
and  Power  Company  for  such  certificate  evidencing  the  approval 
of  an  ordinance  contract  between  it  and  the  Borough  of  Washing- 
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ton,  and  the  other  by  the  East  End  Electric  Light,  Heat  and 
Power  Company  for  such  certificate,  evidencing  the  approval  of 
a  similar  contract  between  it  and  the  adjoining  Borough  of  East 
Washington.  After  several  OHitinuances  granted  by  the  Com- 
mission, at  the  request  of  counsel  for  the  petitioners  and  for  the 
West  Penn  Lighting  Company,  which  latter  was  a  protestant,  the 
two  petitions  involving  the  same  or  similar  inquiries  were,  on 
March  17,  1915,  heard  by  the  Coomiission  together.  At  the  hear- 
ing, petitioners  offered  no  evidence  to  show  that  the  granting  of 
the  applications  for  the  approval  of  said  ordinance  omtracts  was 
necessary  or  proper  for  the  service,  accommodation  or  conven- 
ience of  the  public  beyond  that  which  inhered  in  the  circumstance 
that  the  petitioning  companies  had  both  been  duly  created  under 
the  corporation  laws  of  the  Commonwealth  on  June  26,  1912,  be- 
fore any  of  the  provisions  of  The  Public  Service  Company  Law 
of  July  26,  1913,  became  effective,  and  that  afterwards,  to  wit : 
May  26,  1914,  the  ordinance  of  the  Borough  of  Washington  per- 
mitting the  Relief  Electric  Light,  Heat  and  Power  Company  to 
use  and  occupy  the  streets  of  said  borough,  upon  the  terms  and 
conditions  in  Uie  ordinance  set  forth,  was  approved,  and  that  on 
June  8,  1914,  the  similar  ordinance  granting  like  permission  to 
the  East  End  Electric  Light,  Heat  and  Power  Company  was  also 
approved.  In  both  said  petitions  for  the  approval  of  these  ordi- 
nance contracts,  it  is  set  forth  that  the  application  is  made  "under 
Section  11,  Article  III,  of  The  Public  Service  Company  Law," 
which  is  the  section  which  provides  that  ''No  contract  or  agree- 
ment between  any  public  service  company  and  any  municipal  cor- 
poration shall  be  valid  unless  approved  by  the  Commission,  etc.'' 
It  is  further  set  forth  that  the  petitioning  company  in  both  the 
Borough  of  Washington  and  the  Borough  of  East  Washington 
will  "compete  with  the  West  Penn  Lighting  Ccmipany,  a  Penn- 
sylvania corporation,  whose  principal  oifice  is  in  the  City  of  Pitts- 
burgh," and  that  "petitioner  is  advised  and  believes  that  it  has 
authority  under  said  charter  and  local  consent  to  proceed  to  exer- 
cise its  charter  rights  to  furnish  electric  current  for  light,  heat 
and  power,  to  persons  and  corporations  within  the  territory  cov- 
ered by  said  charter,  subject,  nevertheless,  to  the  approval  by 
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your  Commission  of  the  terms  and  conditions  prescribed  in  the 
ordinance  granting  such  local  consent.'* 

At  the  hearing,  the  petitioners  offered  in  evidence'  their  char- 
ters of  incorporation  and  the  said  ordinance  contracts,  and  then 
rested  their  case  upon  the  grounds,  substantially,  that  said  peti- 
tioning companies  having,  as  above  stated,  been  incorporated 
prior  to  the  enactment  of  The  PuUic  Service  Company  Law,  and 
having  secured  the  local  municipal  consent  to  the  use  of  the 
streets  in  said  boroughs,  that  the  Certificates  of  Public  Conven- 
ience evidencing  the  approval  of  said  ordinance  contracts  should 
be  issued  by  the  Commission. 

Section  18  of  Article  V,  of  The  Public  Service  Company  Law, 
prescribes  the  conditions  under  which  this  Commission  may  grant 
the  approval  of  applications  such  as  the  present  ones.  It  pro- 
vides that  they  "shall  be  given  only  if  and  when  the  said  Commis- 
sion shall  find  or  determine  that  the  granting  or  approval  of  such 
application  is  necessary  or  proper  for  the  service,  accommoda- 
tion, convenience  or  safety  of  the  public.*' 

No  evidence  was  adduced  at  the  hearing  tending  to  show  that 
the  service  now  being  rendered  to  the  public  in  the  Borough  of 
Washington  and  the  Borough  of  Bast  Washington  was  inade- 
quate, or  that  the  rates  being  charged  for  such  service  were  un- 
just or  unreasonable,  or  otherwise  improper.  No  complaint  as 
to  either  the  service  or  rates  of  the  West  Penn  Lighting  Company 
has  been  made.  On  the  contrary,  there  was  positive  evidence 
that  both  the  service  and  rates  were  adequate,  just  and  reasonable. 

After  careful  consideration  of  the  petitions,  the  grounds  upon 
which  they  are  based  and  all  the  evidence  in  the  cases,  it  is  the 
judgment  of  the  Commission  that  the  approval  of  said  petitions  is 
neither  necessary  nor  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public,  and  that,  comformably  to  the 
principles  which  we  have  announced  in  former  cases,*  the  ap- 
proval and  certificates  of  Public  convenience  applied  for  should 
be  withheld,  and  an  order  will  be  made  accordingly. 

^See  Schuylkill  L.  H.  &  P.  Co.'s  Petition,  i  P.  C.  R.  122;  Application 
of  Harmony  Electric  Co.  ante  p.  42;  Borough  of  Exeter's  Petition,  ante 
p.  52;  Borough  of  Avoca's  Petition,  ante  p.  372. 


Digitized  by  CjOOQ  IC 


I9IS  CORPORATION  REPORTER.  7i7 

Ormr. 

These  cases  being  at  issue  upon  petitions  and  protests  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  G>mniission  having,  on  the  date  hereof,  made  and  filed 
of  record  a  report  containing  its  finding  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to-wit.  May  19,  191 5,  It  is  ordered:  That  the  Certificates 
of  Public  Convenience  evidencing  the  Commission's  approval  of 
the  ordinance  contracts  referred  to  in  said  petitions  be  withheld, 
and  the  petitions  be,  and  the  same  hereby  are  dismissed. 

By  the  Commission : 
Samuei*  W.  Pennypacker,  Chairman, 


Combined  Committee  of  the  United  Business  Men's  Asso- 
ciation OP  Philadelphia,  et  al.,  v,  Pennsylvania 
Railroad  Co.,  et  al. 

Practice  before  Public  Service  Commission — Rehearing — Modifi" 
cation  of  order — Power  of  the  Commission  to  prescribe  fares 
— Comparison  of  rates. 

1.  Where  a  petition  is  presented  praying  for  a  reopening  and  rehearing 
of  a  case  decided  by  the  Commission,  and  on  hearing  held  upon  the  peti- 
tion it  is  not  shown  that  any  additional  testimony  is  to  be  presented,  the 
Commission  will  not  reopen  the  case,  but  it  may  modify  its  original  order. 

2.  Without  the  taking  of  additional  testimony  such  a  modification  in  an 
order  will  not  be  made  as  to  require  carriers  of  passengers  to  issue  a 
ticket  which  they  were  not  issuing  at  the  time  of  the  original  hearing. 

3.  The  Commission  clearly  has  the  power  to  prescribe  a  reasonable 
maximum  fare ;  and,  having  the  power  to  classify  rates,  it  can  presumably 
prescribe  different  maximum  fares  for  different  classes  or  kinds  of  pas- 
senger service;  but  the  power  to  prescribe  for  any  particular  ticket  a 
schedule  of  charges  worked  out  on  a  *'per  station**  system,  is  not  specific- 
ally granted  by  the  statute.  The  Commission  cannot  prescribe  a  schedule 
of  absolute  fares  to  be  charged  at  successive  stations.  If  it  goes  further 
than  to  fix  a  single  maximum  rate  per  mile,  within  which  the  charges  for 
a  particular  ticket  shall  be  sold,  it  must  establish  a  series  of  maxima  vary- 
ing either  per  station  or  by  some  scheme  of  fare  zones. 
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4-  The  weight  given  to  comparisoM  of  cotnnn  : 
districts  of  two  different  cities  depends  upon  th 
as  regards  expense  of  service,  volmne  and  coi    i 
other  factors  affecting  the  reasonablentsa  of  cfa    | 

For  original  order  see  ante  p.  j6a. 

For  original  opinion  see  ante  p.  390. 

Complaint  Dockn  N 
Supptcmental  Opin 
CoMMissioNeR  Johnson  : 

Following  the  determination  by  the  <         1 
the  Combined  Committee  of  the  Unite 
tion  of  Philadelphia,  et  al.,  v.  the  P( 
pany,  Philadelphia  and  Reading  Railv  1 

more  and  Ohio  Railroad  Company,  [7 
December  14,  1914,  was  filed  by  th 
Committee  of  the  United  Business  1 

delphia  and  the  Commuters'  Associ 
tion  of  the  Commission's  finding  an 

On  the  i8th  of  December,  1914, 
8,  191 5,  for  hearing  argument  upc 
January,  191 5,  a  petition  was  filed  1 

sociation  of  Bryn  Athyn,  Huntinf 
nut  Hill,  Paper  Mills,  Woodmont 
dow  Brook  praying  the  Commit  1 

into  the  propriety  of  the  establis! 
ule  now  on  file  with  the  Comm  1 

quiring  the  respondent  (the  PI  i 

Company),  to  restore  26-trip  I 

charged  for  single  trips  and  ret  I 

to  the  change  that  was  made  i; 
ber/'    The  other  complainant 
tion  for  a  modification  of  th 
but  some  of  them  appeared  r 
of  January,  191 5. 

Counsel  for  the  Germantc 
Association  presented  an  ar 
taking  of  additional  testim 
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was  also  presented  by  counsel  representing  the  Board  of  Trade 
of  Chester  and  certain  other  organizations. 

The  counsel  for  the  United  Business  Men's  Association  and 
for  the  Combined  Commuters'  Association  did  not  join  in  the  re- 
quest for  a  rehearing,  but  argued  in  favor  of  a  modification  of  the 
Commission's  oder  based  upon  the  facts  of  record.  The  request 
made  by  this  counsel  was  for  "three  things  from  the  record: 
First,  that  it  extend  the  time  (of  the  validity  of  the  loo-trip 
tfckets),  from  six  months  to  a  year ;  secondly,  that  this  maximum 
basis  (of  a  charge  of  lyi  cents  per  mile),  be  changed  and  a  zone 
limit  be  established  at  the  maximum  basis,  and  that  the  companies 
be  compelled  to  go  back  to  the  old  per  station  system,  as  now  fol- 
lowed, in  the  60-  and  46-trip  tickets — that  is,  at  25  cents  per  sta- 
tion, or  50  cents  per  station,"  and  that  "Philadelphia  be  given  the 
same  consideration  by  the  Pennsylvania  Railroad  Company  and 
by  others  as  is  afforded  to  commuters  in  and  out  of  the  City  of 
New  York  and  elsewhere."     [Record  of  hearing,  Jan.  8,  1915, 

pp.  98^.] 

In  reply  to  the  petitioners,  the  counsel  for  the  Pennsylvania 
Railroad  Company  argued  that  the  Commission  was  without 
power  to  order  the  railroads  to  sell  a  particular  kind  of  ticket.  It 
was  also  argued  by  the  counsel  for  the  Pennsylvania  Railroad 
Company  and  for  the  Philadelphia  and  Reading  Railway  Com- 
pany  that  the  charters  of  those  companies  give  their  directors  the 
power  to  fix  rates  and  fares  subject  only  to  the  maximum  charges 
named  in  the  charters.  The  counsel  for  the  Pennsylvania  Rail- 
road Company  announced  that  if  the  Commission  reopened  the 
case,  his  company  would  defend  "its  original  program,"  that  is, 
would  defend  the  rates  that  were  filed  on  the  14th  of  November 
and  which  would  have  become  effective  on  the  isth  of  December, 
had  they  not  been  held  by  the  Commission  to  be  unreasonable. 
Announcement  was  also  made  by  counsel  for  the  Pennsylvania 
Railroad  Company  that  if  the  company's  "revenues  are  to  be  re- 
duced by  further  reduction  of  the  passenger  rates,  then  we  re- 
serve to  ourselves  the  right  to  challenge  the  power  of  anybody, 
under  the  law,  as  it  exists  to-day,  to  provide  how  we  shall  charge 
for  the  service  that  we  render."  The  counsel  for  the  Philadel- 
phia and  Reading  Railway  Company  stated  "that  if,  in  the  wis- 
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dom  of  the  Commission,  it  should  feel  justified  in  reopening  the 
case,  we  must  then  reserve  the  right  to  stand  oh  our  rights  se- 
cured to  our  company  under  the  constitution  and  under  the  law." 

Concerning  the  legal  questions  raised  by  the  respondents  in  the 
brief  and  oral  arguments  presented  at  the  hearing  of  January  8, 
19159  no  opinion  need  be  expressed,  for  the  Commission  does  not 
deem  it  necessary  to  reopen  the  case  for  the  purpose  of  taking 
additional  testimony.  The  counsel  for  the  Germantown  and 
Chestnut  Hill  Improvement  Association  who  made  the  principal 
argument  for  the  rehearing,  was  not  able  to  state  any  definite 
facts  or  evidence  to  be  presented,  if  additional  testimony  were 
taken.  When  asked  the  questions,  "Have  you  other  facts  to  pre- 
sent? Are  you  prepared  to  show  that  the  facts  were  too  limited 
upon  which  the  decision  was  first  based?"  his  reply  was  that  he 
had  no  facts  at  that  time,  but  he  stated  that  "We  think  that  we 
have  other  facts — we  do  not  know — which,  if  given  an  oppor- 
tunity— ^we  can  collate  and  present  to  you  with  respect  to  distance, 
with  respect  to  cost  of  service,  with  respect  to  revenue  and  with 
respect  to  value  of  the  service  performed."  [Record  of  hearing 
Jan.  8,  1915,  p.  37,] 

The  counsel  representing  the  Board  of  Trade  of  Chester,  also 
argued  for  a  rehearing  of  the  case ;  but  his  prayer  was,  in  reality, 
for  a  modification  of  the  Commission's  order  upon  the  facts  of 
record;  for  he  stated  "we  cannot  come  before  you  and  present 
any  facts."     [IbiA,  p.  54.] 

Without  reviewing  further  the  arguments  presented  by  the  sev- 
eral counsel  for  the  reopening  of  the  case  and  the  taking  of  addi- 
tional testimony,  it  is  sufficient  to  state  that  the  reasons  given  for 
a  rehearing  of  the  original  case  were  not  convincing,  and  the 
Commission  does  not  deem  it  to  be  necessary  to  reopen  the  case. 

Questions  similar  to  those  that  were  at  issue  in  the  case  before 
this  Commission  have  been  raised  in  proceedings  now  before  the 
State  of  New  Jersey  Board  of  Public  Utility  Commissioners,  and 
have  been  embodied  in  a  complaint  filed,  with  the  Interstate  Com- 
merce Commission — interstate  fares  similar  to  the  intrastate  fares 
fixed  by  the  Pennsylvania  Commission  haviqg  been  permitted  by 
the  Interstate  Commerce  Commission  to  become  effective. 
Should  the  decision  in  the  cases  pending  before  the  New  Jersey 
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and  Federal  Comtnissions  result  in  the  estaUishment  of  fares  for 
travel  within  New  Jersey  and  for  interstate  travel  different  from 
the  fares  which  this  Commission  fixed  in  its  order  of  Decemt^r 
12,  1914,  it  may  be  desirable,  in  the  interest  of  uniformity  of  in- 
terstate and  intrastate  fares,  to  give  such  further  consideration  to 
the.  intrastate  Pennsylvania  fares  as  the  condition  created  by  the 
orders  of  the  New  Jersey  and  Federal  Commissions  may  warrant. 

While  holding  that  there  is  no  necessity  of  reopening  the  case 
for  taking  of  further  testimony,  the  Commission  is  of  the  opinion 
that  certain  facts  4]pon  which  emphasis  was  laid  in  the  argument 
of  counsel  at  the  hearing  of  January  8,  1915,  justify  a  modifica- 
tion of  the  order  of  December  12,  1914,  to  the  extent  of  requir- 
ing the  lOO-trip  commutation  ticket  to  be  sold  valid  for  one  year 
from  the  date  of  issue,  instead  of  for  a  period  of  six  months. 
The  loo-trip  individual  commutation  ticket  sold  by  all  the  re- 
spondent companies  and  the  similar  Sotrip  ticket  sold  by  the 
Philadel{diia  and  Reading  Railway  Company  were  largely  used ; 
and,  while  the  Commission  did  not  think  it  necessary  that  the  car- 
riers should  sell  both  the  loo-trip  and  50-trip  tickets,  it  ordered 
the  carriers  to  continue  to  sell  a  loo-trip  individual  commutation 
ticket,  because  the  withdrawal  of  that  ticket  from  sale  "would 
unreasonably  increase  the  fares  paid  by  persons  who  haye  found 
those  tickets  suited  to  their  needs."  This  ticket  has  been  sold 
valid  for  a  period  of  one  year;  but  by  the  Commission's  order  of 
December  12,  1914,  the  period  of  validity  was  reduced  to  six 
months.  It  was  thought  that  a  lOO-trip  ticket  valid  for  six 
months  would  be  suited  to  the  needs  of  commuters  who  travel  be- 
tween suburbs  and  the  city  frequently,  but  who  can  not  econom- 
ically use  a  monthly  ticket.  The  needs  of  such  commuters,  it 
appears,  are  not  met  by  a  loo-trip  ticket  limited  to  six  months ; 
and  in  order  that  the  loo-trip  individual  commutation  ticket  may 
more  fully  meet  the  requirements  of  those  desiring  to  use  it,  the 
period  of  the  validity  of  this  ticket  will  be  made  twelve  months 
from  the  date  of  issue. 

The  second  prayer  in  the  petition  of  the  United  Business  Men's 
Association  and  the  Commuters'  Association  is,  as  stated  in  the 
brief  of  counsel,  "that  a  modification  of  that  order  (of  December 
12,  1914),  be  made  establishing  a  zone  limit  of  not  more  than 
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seven  miles  from  the  termini^  for  the  use  of  any  mileage  rates, 
and  that  the  old  system  of  adding  so  much  per  station  to  points 
further  distant  in  the  compilation  of  new  schedules." 

This  is,  in  effect,  a  petition  for  an  order  by  the  Commission  re- 
quiring the  respondent  carriers  to  establish  for  the  loo-trip  ticket 
a  schedule  of  per  station  fares.  The  Commission  is  requested  to 
fix,  instead  of  one  maximum  mileage  rate  wit&in  which  the 
charges  for  lOO-trip  tickets  shall  be  kept,  a  series  of  fare  maxima, 
the  rate  per  mile  as  well  as  the  absolute  charge  changing  with 
successive  stations.  Prior  to  tfte  15th  of  December,  1914,  the 
charge  for  the  lOo-trip  ticket  was  not  upon  a  strict  mileage  basis. 
The  tickets  to  statk>ns  successively  more  distant  f  nmi  the  city 
terminal  were  sold  at  an  irregularly  declining  rate  per  mile.  This 
is  the  method  now  followed  in  fixing  the  charges  for  monthly 
tickets. 

It  is  within  the  discretionary  power  of  the  carriers  to  maintain 
a  schedule  of  reasonaUe  fares  changing  with  stations,  instead  of 
being  based  upon  mileage.  Such  a  schedule  of  charges  would  be 
a  modified  zone  system  of  fares,  and  the  Act  of  July  26,  191 3, 
provides  in  Article  III,  Section  9,  par.  (a),  (the  short  and  long 
haul  paragraph), 

''That  nothing  in  this  sectbn  contained  shall  prohibit  common 
carriers  from  establishing  reasonable  zone  systems  of  charges." 

The  prayer  of  the  petitioner  raises  the  question  of  the  power  of 
the  Coiomissbn  to  require  the  respondent  railroad  companies  to 
adopt  a  system  of  fares  or  charges  which  establish  for  a  partkular 
ticket,  mileage  rates  that  change  with  successive  stations.  By 
Article  V,  Section  3,  of  the  Public  Service  Company  Law,  the 
Commission  is  given  the  power,  after  hearing  had  upon  its  own 
motion  or  upon  complaint  to 

"Determine,  and  prescribe  by  a  specific  order,  the  maxi- 
mum just,  due,  equal  and  reasonable  rates,  fares,  tolls  and 
charges  to  be  thereafter  established,  demanded,  exacted, 
charged  or  collected  for  the  service  to  be  performed;  and 
the  just,  due,  equal,  reasonable,  and  proper  regulations  and 
practices,  as  affecting  such  rates,  to  be  observed  by  the  pub- 
lic service  company ;  and  the  Commission  may  classify  such 
rates." 
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The  Commission  clearly  has.the  power  to  prescribe  a  reasona- 
ble maximum  fare ;  and,  having  power  to  classify  rates,  the  Com- 
mission can  presumably  prescribe  different  maximum  fares  for 
different  classes  or  kinds  of  passenger  service ;  but  the  power  to 
prescribe  for  any  particular  ticket,  such  as  the  loo-trip  ticket  in 
question,  a  schedule  of  charges  worked  out  upon  a  "per  station" 
system,  is  not  specifically  granted  by  the  statute.  The  Commis- 
sion cannot  prescribe  a  schedule  of  absolute  fares  to  be  charged 
at  successive  stations.  If  the  Commbsion  goes  farther  than  to  fix 
a  single  maximum  rate  per  mile  within  which  the  charges  for  a 
particular  ticket  shall  be  sold,  it  must  establish  a  series  of  maxi- 
ma varying  either  per  station  (as  suggested  by  the  petitioner),  or 
by  some  scheme  of  fare  zones.  The  Commission  does  not  now 
hold  that  it  has  not  the  power  to  prescribe  such  a  detailed  system 
of  fares ;  but  it  deems  it  inadvisable  in  the  present  case  to  raise 
the  legal  question  that  may  be  raised  consequent  upon  an  order 
modifying  its  finding  and  order  of  December  12,  1914,  to  the  ex- 
tent of  substituting  for  the  maximum  mileage  charge  for  the  100- 
trip  ticket  a  schedule  of  per  station  or  zone  fare  maxima. 

The  Commission  is,  however,  of  the  opinion  that  the  carriers 
might  wisely  charge  less  than  the  prescribed  maximum  fare  of 
lyi  cents  per  mile  for  the  lOO-trip  ticket  to  and  from  stations 
more  than  eight  or  ten  miles  from  the  city  terminal.  The  maxi- 
mum of  lyi  cents  per  mile  for  the  loo-trip  ticket  was  fixed  by  the 
Commission,  as  was  stated  in  its  opinion  issued  subsequent  to  its 
findit^  and  order,  because  it  was  thought  by  the  Commission 
"that  fares  paid  by  those  who  ride  upon  loo-trip  tickets  might 
justly  be  midway  between  the  fares  paid  by  daily  commuters,  and 
the  charges  paid  by  those  who  use  lo-trip  tickets."  The  atten- 
tion of  the  respondent  carriers  is  called  to  the  fact  that  the  exac- 
tion of  the  full  maximum  ot  i}4  cents  per  mile  for  all  distances 
results  in  charging  those  living  more  than  ten  miles  Jrom  the  city 
terminal,  a  fare  for  the  loo-trip  tickets  in  excess  of  the  medium 
between  2  cents  per  mile  (the  charge  for  lo-trip  tickets),  and  the 
rates  at  which  the  monthly  tickets  are  sold. 

This  may  be  illustrated  by  reference  to  Bryn  Mawr,  Paoli,  and 
West  Chester.  A  charge  of  i  J4  cents  per  mile  for  loo-trip  ticket 
to  Bryn  Mawr,  whkh  is  10.3  miles  from  Broad  Street  Station,  is 
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practically  midway  between  2  cents  per  mile  and  the  mileage 
charge  of  ^7  milk,  which  is  the  rate  at  which  tiie  monthly  ticket 
is  scrfd.  On  the  contrary,  at  Paoli,  20  miles  from  Broad  Street 
Station,  the  fare  midway  between  2  cents  and  the  mileage  charge 
of  7.5  mills,  which  is  made  for  the  monthly  ticket,  would  be  if^ 
cents  per  mile  instead  of  i>4  cents ;  and  at  West  Chester,  27}^ 
miles  from  Broad  Street  Station,  the  mean  between  2  cents  and  7 
mills,  which  is  the  mileage  charge  for  the  monthly  ticket,  would 
be  1.35  cents  instead  of  i>^  cents.  A  charge  of  1.35  cents  per 
mile  for  the  loo-trip  ticket  would  reduce  the  cost  of  that  ticket 
to  and  from  West  Chester,  from  $41.25  to  $37.12.  In  charging 
the  full  maximum  rate  of  i>^  cents  per  mile  for  all  suburtnui  sta- 
tions to  and  from  which  the  lOo-trip  ticket  b  sold,  the  carriers 
have  observed  the  letter  rather  than  the  spirit  of  the  Commis- 
sion's order  of  December  12, 1914.  It  is  the  opinion  of  the  Com- 
mission that  the  suburbflm  traffic  of  the  carriers  might  be  apprecia- 
bly increased  by  the  adoption,  for  the  loo-trip  ticket,  of  a  schedule 
of  tapering  fares  which  become  less  per  mile  with  increasing  dis- 
tances from  the  city  terminal. 

The  third  prayer  in  the  petition  of  the  United  Business  Men's 
Association  and  Commuters'  Association  was  that  the  "family 
ticket  be  restored  upon  all  railroads,  and  that  the  use  of  this 
family  privil^^e  be  extended  to  the  ioo*trip  ticket,"  and  in  sup- 
port of  this  prayer,  counsel  argued  that,  until  a  few  years  since, 
the  respondent  companies  sold  lOO-trip  and  50-trip  tickets  good 
for  bearer  and  those  accompanying  him ;  and  that,  although  dur- 
if^  recent  years  these  two  tickets  could  be  used  only  by  the  pur- 
chaser, a  50-trip  family  ticket,  as  well  as  a  similar  firm  ticket, 
was  sold  by  the  Pennsylvania  Railroad  Company.  Counsel  also 
called  attention  to  the  fact  that  the  Philadelphia  and  Reading 
Railway  Company  had  sold  a  26-trip  ticket,  good  for  bearer,  to 
and  from  some  suburban  stations.  Emphasis  was  also  laid  upon 
the  practice  of  the  Pennsylvania  Railroad  Company  for  selling  a 
50-trip  family  tkket  between  New  York  City  and  suburban  points 
in  New  Jersey. 

Inasmuch  as  the  loo-trip  commutation  ticket  sold  by  the  Penn- 
sylvania Railroad  Company,  and  the  loo-trip  and  50-trip  commu- 
tatbn  tickets  sold  by  the  Philadelphia  and  Reading  Railway  Corn- 
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pany  prior  to  the  15th  of  December,  I9i4,.were  individual  tickets, 
an  order  now  issued  changing  the  loo-trip  ticket  from  an  indi- 
vidual to  a  family  ticket  would  have  the  effect  of  ordering  the 
carrier  to  sell  a  different  kind  of  a  ticket  than  tfiey  had  been  sell- 
ing prior  to  the  date  of  the  Commisskm's  order  of  December  12, 
1914.  It  is  the  opinion  of  the  Commission  that  such  an  order  as 
this  ought  not  to  be  issued  without  reopening  the  original  case  for 
the  introduction  of  additional  testimony. 

In  connectkm  with  the  motion  to  change  tfie  lOO-trip  ticket 
from  an  individual  to  a  family  ticket,  the  following  considerations 
should  be  given  weight  Certain  purchasers  of  commutation 
tickets  would  be  benefited  by  changing  the  lOO^trip  ticket  from  an 
individual  to  a  family  ticket,  and  they  would  thus  secure  a  privi- 
lege which  they  did  not  possess  prior  to  the  15th  of  December, 
1914.  Patrons  of  the  Pennsylvania  Railroad  CcMnpany  before 
that  date  could  purchase  a  5a-trip  family  tkket  or  a  50-trip  firm 
ticket,  but  such  tickets  of  which  only  six  were  issued  in  the  Phila- 
delphia District  during  the  twelve  months  ending  with  October, 
1914, — ^were  sold  on  a  basis  of  two  cents  per  mile,  which  is  the 
rate  that  has  been  established  by  the  Commission  for  the  lo-trip 
ticket.  There  seems  no  reason  for  a  50-trip  and  a  lo-trip  ticket 
sold  at  the  same  mileage  rate. 

The  36-trip  ticket,  good  for  bearer,  that  was  sold  by  the  Phila- 
delphia and  Reading  Railway  Company  prior  to  December  15, 
1914,  was  sold  to  29  of  the  90  suburban  stations  within  that  com- 
pany's Philadelphia  conmiutation  district.  The  rate  at  which  this 
tkket  was  sold  averaged  from  two  cents  to  i>^  cents,  or  some- 
what less  per  mile.  The  rate  charged  for  the  26-trip  ticket  was 
thus  appreciably  higher  than  the  mileage  charge  for  the  50-trip 
individual  ticket.  The  Commissbn's  order  of  December  12, 
1914,  did  not  restore  the  26-trip  ticket,  good  for  bearer,  and  the 
50-trip  individual  ticket  that  had  been  sold  by  the  Philadelphia 
and  Reading  Railway  Company,  because  those  tickets  were  not 
sold  by  other  respondent  carriers.  It  was  the  opinion  of  the 
Commission  that  the  ''same  classes  of  tickets  for  suburban  traffic 
ought  to  be  sold  upon  all  suburban  lines»  out  of  a  large  city.'' 
Purchasers  of  the  Philadelphia  and  Reading  Railway  Company's 
26-trip  tickets  had  the  use  of  an  especially  favorable  ticket,  but  it 
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is  believed  that  their  equitable  demands  are  met  by  the  sale  of  a 
lOO-trip  individual  ticket,  valid  for  a  year,  sold  at  a  rate  within 
the  maximum  fixed  by  the  Commission,  and  by  a  io-trq>  ticket, 
good  for  bearer,  and  scid  at  not  to  exceed  2  cents  per  mile. 

The  weight  to  be  given  comparisons  between  commutation 
fares  in  the  Philadelphia  and  New  York  suburban  districts  must 
depend  upon  similarity  of  conditions  as  r^ards  expenses  of  serv- 
ice, volume  and  concentration  of  trafiic,  and  other  factors  affect- 
ing the  reasonableness  of  charges.  These  factors  are  not  analyzed 
in  the  record  in  this  case.  The  So-tr^)  family  ticket,  good  for  a 
year,  sold  by  the  Pennsylvania  Railroad  Company  for  use  between 
New  York  City  and  suburban  points,  is  sold  at  the  rate  of  1.38 
cents  per  mile  between  New  York  and  Newark,  where  the  com- 
petition with  the  trolley  lines  forces  a  low  rate ;  but  for  stations 
beyond  Newark  the  charge  per  mile  ranges  from  1.52  cents  to 
1.65  cents, — the  charge  being  higher  thant  the  maximum  which 
this  Commission  has  fixed  for  lOO-trip  individual  commutation 
tkkets  in  the  Philadelphia  District^ 

The  petitKHi  of  the  United  Commuters'  Association  of  Bryn 
Athyn,  Huntingdon  Valley,  Valley  Falls,  Wabiut  Hill,  Paper 
Mills,  Woodmont,  Philmont,  Bethayres,  and  Meadowbrook  re- 
quests the  Commission  to  restore  the  '*26-trip  tickets  and  to  re- 
duce the  fare  charged  for  single-trips  and  return  trips  to  the  rate 
in  force  prior  to  December  15,  1914."  For  reasons  stated  in  this 
opinion,  it  does  not  appear  to  the  Commission  that  the  26-trip 
ticket  need  be  restored.  There  has  been  no  change  in  the  charge 
for  one*way  tickets,  and  while  the  cost  of  the  round-trip  ticket, 
in  some  instances,  has  been  substantially  raised  by  making  the 
price  for  it  double  the  one-way  fare,  the  Commissicxi  is  not  dis- 
posed to  change  the  opinion  it  expressed  in  its  report  upon  the 
original  case,  that  the  increase  in  fares  resulting  from  charging 
for  a  round-trip  tkket  twice  the  cme-way  fare  seems  to  be  rea- 
sonable. 

It  is  the  judgment  of  the  Commission,  however,  as  to  suburban 
traffic  to  which  this  opinion  applies,  and  as  regards  the  carriers 
which  are  respondents  in  this  case,  that  tickets  good  in  either 
direction  between  designated  stations  would  be  more  convenient 
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for  the  traveling  public  and  would  impose  no  burden  on  the  car- 
rier. 

An  order  directing  the  said  respondents  to  substitute  for  the 
round-trip  tickets  and  the  one-way  tickets  now  sold,  in  said  traffic, 
tickets  good  in  either  direction  between  designated  stations,  will 
accordingly  issue. 

OUHtR. 

This  matter  being  before  the  Commission  on  petitions  of  the 
Combined  Committee  of  the  United  Business  Men's  Association 
of  Philadelphia,  et  al.,  for  a  re-hearing  and  modification  of  the 
finding,  determination  and  order  heretofore  made  and  issued,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  the 
Commission  having  made  and  filed  a  supplemental  opinion,  which 
said  opinion  is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  May  ao,  191 5,  It  is  ordered:  That  the  said  peti- 
tions for  re-hearing  be,  and  the  same  are  hereby  refused;  that 
the  finding,  determination  and  order  of  the  Commission  made 
and  entered  on  December  12,  1914,  in  this  complaint,  be  and  the 
same  is  hereby  modified  as  follows : 

Paragraph  i.  Section  IV,  which  reads : — 

"i.  For  the  sale  of  one  hundred  trip  individual  commu- 
tatkm  tickets  valid  for  a  period  of  six  mpnths  from  the  date 
of  issue,  the  rate  charged  for  these  tickets  not  to  exceed  one 
and  one-half  cents  a  mile,'' 

shall  be  changed  to  read : 

"i.  For  the  sale  of  one  hundred  trip  individual  commuta- 
tion tickets  valid^  for  a  period  of  twelve  months  from  the 
date  of  issue,  the  rate  charged  for  these  tickets  not  to  exceed 
one  and  one-half  cents  a  mile." 

The  said  respondent  carriers  will,  as  to  the  suburban  traffic  to 
which  this  opinion  applies,  substitute  for  the  round-trip  tickets 
and  one-way  tickets  now  sold,  tickets  good  in  either  direction  be- 
tween designated  stations. 

In  all  other  respects  said  findings  determinatk>n  and  order  be 
and  the  same  is  hereby  affirmed. 

By  the  Commission : 
SahuEi«  W.  P^nnypacxer,  Chairman. 
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In  u  Appi«ication  fom  a  Hcaxing  op  Complaints  Dated  De- 
cember 14,  1914. 

Complaint  Docket  No.  315. 

Magee,  Commissioner: 

This  is  a  petition  for  a  further  hearing  in  the  Philadelphia  Com- 
muters' Case.  The  application  must  be  denied  in  the  form  pre- 
sented to  the  CommissicMi. 

On  November  30th,  1914,  the  original  complaint  was  filed ;  on 
December  loth  and  nth,  1914,  the  complainants  and  respondents 
were  accorded  a  hearing;  on  December  12th,  1914,  The  Public 
Service  Commission  issued  an  opinion  and  order  in  the  premises 
[See  ante  pp.  262  and  390].  On  December  14th,  1914,  and  upon 
the  same  subject  matter  that  had  rehearing;  on  the  same  day,  the 
same  complainants  filed  new  complaints  which  they  call  "pro- 
tests/'  alleging  the  same  matter  as  that  contained  in  the  petition 
for  rehearing,  both  being  based  upon  the  opinion  and  order  of 
the  Commission  of  December  12th,  the  same  not  having  yet  be- 
ccxne  effectual  and  not  to  become  effectual  until  December  15th, 
1914. 

On  January  8th,  191 5,  an  aif[ument  for  a  rehearing  and  for 
modification  of  the  prior  Order  of  the  Commission  was  had ;  on 
May  20th,  191 5,  the  Commission  rendered  its  decision  upon  the 
petition  for  rehearing  and  modification  [See  opinicm  and  order 
immediately  preceding].  Now,  Counsel  for  the  complainants 
asks  for  a  third  hearing,  the  same  being  based  upon  the  com- 
plaints or  protests  filed  at  the  same  time  as  his  petition  for  a 
rehearing,  namely  December  14th,  1914,  and  upon  the  same  sub- 
ject matter  that  had  already  been  twice  considered.  No  cause  is 
shown  for  further  hearings.  The  next  step  in  the  progress  of 
complainants'  cause,  in  law  and  in  logic,  if  they  desire  to  carry  it 
farther,  is  an  appeal  to  the  proper  court.  The  Public  Service 
Company  Law  is  explicit  as  to  procedure  with  reference  to  re- 
hearings  and  appeals,  and  common  sense  too,  suggests  that  the 
jurisdiction  of  inferior  tribunals  must  end  some  time.  The  power 
of  the  Commission  is  clearly  exhausted  under  the  pleadings  as 
they  appear  on  the  record.    True,  the  Commission  may  reopen 
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the  case  now  or  at  any  other  time,  tnat  it  must  be  upon  cause 
shown,  and  true  it  is  also,  that  the  Commission  may  of  its  own 
motion  institute  an  hivestigation  de  novo.  But  the  subject  is  not 
presented  in  that  aspect,  and  havii^  in  mind  the  admonition  of 
the  Commission  to  the  respondents  in  its  last  deliverance  upon  the 
subject,  viz:  On  May  20th,  191 5,  and  that  a  reasonable  time 
should  be  allowed  the  carriers  to  consider  what  was  there  said  by 
the  Commission;  this  and  other  prudential  considerations  not 
now  necessary  to  enumerate,  restrain  the  Commission  from  im- 
mediate consideration  of  the  subject  of  its  own  motion. 

Obwi. 

The  application  having  been  duly  presented  and  considered  and 
the  Commission  having  on  the  date  hereof  made  and  filed  of  rec- 
ord a  report  containing  its  iindii^  of  fact  and  conclusions  there- 
on, which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  June  i6th,  191 5,  it  is  ordered.  That  the  petition  dated 
May  26th,  191 5,  for  a  rehearing  upon  two  complaints  dated  De- 
cember 14th,  1914,  be  and  the  same  is  hertby  dismissed. 

W.  B.  D.  AiNEY,  Acting  Chairman. 


Town  Council  op  Bigukviue  Borough  v.  BictEaviuE  Water 

Co. 

Complaint  Docket  No.  325. 

Order. 

This  case  being  at  issue  upon  complaint  and  answer  On  file,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  the 
complainant  and  respondent  having  made  and  filed  of  record,  on 
the  date  hereof,  an  agreement  and  stipulation  wherein  said  re- 
spondent company  agreed  that  said  additions  and  improvements 
in  the  facilities  hereinafter  mentioned  were  reasonable : 

Now,  to-wit,  March  4,  1915,  It  is  ordered:  That  the  respond- 
ent, the  Biglerville  Water  Company,  shall  on  or  before  June  i, 
191 5,  or  within  such  additional  time  as  in  the  judgment  of  the 
Commission  may  be  necessary  for  the  purpose,  ccnnplete  the  ditch 
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now  being  excavated  for  piping  by  gravity  the  water  from  certain 
wells  into  the  present  reservoir  of  the  said  company;  and  shall 
also,  on  or  before  September  i,  1915,  or  within  such  additional 
time  as  in  the  judgment  of  the  Commission  may  be  necessary  for 
the  purpose,  construct  an  addition!  reservoir  with  a  capacity  of  at 
least  one  million  gallons. 

Ey  the  Commission : 
Samu£i«  W.  Psnnypacker,  Ckairmm, 


In  Re  Abolition  op  Grade  Crossing  op  D.  L.  &  W.  R.  R.  Over 
Sibley  Road  In  the  Borough  op  Old  Forge. 

Assessment  of  Damages  for  injury  to  adjacent  property. 

Subsequent  to  the  iatnc  of  a  Certificate  of  Public  Convenience  a^roving 
the  abolition  of  a  grade  crossing  of  the  tracks  of  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  over  Sibley  Road  in  the  Borough  of  Old 
Forge,  the  comfMUiy  was  unable  to  agree  with  the  property  owners  in  re- 
gard to  the  daanges  sustained  by  the  adjacent  property. 

The  Coamiisioa,  after  ioTestigAtion,  dismissed  aU  claims  eJccept  one 
and  filed  the  following  report 

Application  Docket  No.  296,  1914. 

Report  and  Order  of  the  Commission. 

Com  m  issioner  Gaither  : 

The  Commission,  on  November  17,  1914,  issued  a  Certificate  of 
Public  Convenience,  evidencing  its  approval  of  the  abolition  of  a 
crossing  at  grade  in  the  Borough  of  Old  Forge,  Lackawanna 
County,  at  a  point  where  the  Sibley  Road  crosses  the  tracks  of 
the  Delaware,  Lackawanna  and  Western  Railroad  Company.  At 
the  hearing  held  on  November  4,  1914,  the  petitioner,  to-wit,  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  by  its 
attorney,  advised  the  Commission  that  agreements  would  be  en- 
tered into  between  the  railroad  company  and  adjacent  property 
owners  who  might  be  affected  by  the  proposed  abolition.  It  ap- 
pears that  subsequent  to  the  issuance  of  the  Certificate  of  Public 
Convenience  the  railroad  company  has  been  unable  to  agree  with 
the  adjacent  property  owners,  who  claim  to  be  damaged  by  reason 
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ef  the  said  abolitioo  and  the  vacation  of  a  portion  of  the  Sibley 
road  incident  to  said  abcdition.  The  only  question,  therefore,  be- 
fore the  Commission  is  the  determination  of  the  amount  of  dam- 
ages due  to  the  adjacent  property  owners. 

After  a  careful  examination  and  consideration  of  the  testimony 
in  this  case,  the  OMmnissicxi  is  of  the  opinion  that  the  claims  of 
the  property  owners  northwest  of  the  improvement,  or  those 
holding  real  estate  in  the  immediate  sectioi^  with  one  exception  to 
be  referred  to  later,  are  not  sustained  and  the  said  property  own- 
ers are,  therefore,  not  entitled  to  any  damages  in  this  proceeding. 
But  one  witness  appeared  in  their  behalf  and  he  did  not  satis- 
factorily qualify  as  an  expert  on  realty  valuations,  giving  simply 
a  hypothetical  estimate  of  values  with  the  conjecture  that  there 
would  be  a  general  depreciation  of  ten  per  cent.,  on  the  property, 
without  apparent  consideration  of  the  distances  from  the  im- 
provement. 

John  A.  Wood  is  the  owner  of  a  lot  containing  24,120  square 
feet,  having  a  frontage  of  156  feet  akmg  Main  street  and  108  feet 
alcHig  Sibley  road.  The  latter  thoroughfare  is  to  be  vacated,  said 
vacation  extending  the  entire  length  of  the  Wood  property. 
Upon  this  tract  of  land  is  a  dwelling  and  bam,  also  a  small  frame 
building  on  the  northeastern  comer  used  by  said  Wood  as  a  dmg 
store.  In  its  consideration  of  the  amount  of  damages  John  A. 
Wood  will  sustain  by  reason  of  the  abolition  of  the  aforesaid 
crossing  and  the  abolition  of  the  porticxi  of  Sibley  road  occa- 
sioned thereby,  the  Commission  has  given  full  weight  to  all  the 
evidence  presented  covering  all  the  elements  of  damage  which  the 
attorney  for  the  said  claimant  asks  to  be  considered,  to-wit,  the 
destmcticm  in  the  value  of  the  land  as  a  comer  business  site,  loss 
in  the  traffic  passing  the  property,  and  loss  in  the  business  of  the 
claimant. 

The  C<Mnmission,  therefore,  finds  and  determines  that  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company  shall  pay  to 
John  A.  Wood,  of  the  Borough  of  Old  Forge,  Lackawanna  Coun- 
ty, the  sum  of  one  thousand  two  hundred  and  twenty-five  dollars 
($1,225.00)  as  compensation  due  ta  him  by  reason  of  property 
taken,  injured  or  destroyed  in  tfie  abolition  of  the  aforesaid  cross- 
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ing  and  vacation  of  Sibley  road,  and  an  order  will  be  issued  ac- 
cordingly* 

Oanst. 

This  matter  being  before  the  Commission  on  the  question  of 
the  assessment  of  damages  due  to  adjacent  property  owners  by 
reason  of  the  parties  in  interest  being  unable  to  agree  as  to  the 
amount  of  said  damages,  and  having  been  duly  heard  and  submit- 
ted by  the  parties  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  a  report  containing  its  findings 
of  fact  and  conclusions  thereon,  which  said  report  is  hereby  re- 
ferred to  and  made  a  part  hereof : 

Now,  to-wit.  May  7,  1915,  //  is  ordered:  That  the  Delaware, 
Lackawanna  and  Western  Railroad  Company  shall  pay  to  John 
A.  Wood  the  amount  ascertained  and  determined  by  the  Com- 
mission (to-wit,  the  sum  of  $1,225.00),  or  such  amount  as  may 
be  determined  by  the  proper  authorities  on  appeal,  as  damages 
for  property  taken,  injured  or  destroyed  by  reason  of  the  aboli- 
tion of  the  said  grade  crossing  in  the  Borough  of  Old  Forge  and 
the  vacation  of  a  portion  of  Sibley  Road. 

By  the  Commission : 
Samuel  W.  Pennypacmr,  Chmrman, 


H.  H.  Rhoades  v.  Pennsylvania  Co. 

Station  facilities. 

CoMPt»AiNT  Docket  No.  375. 

Commissioner  Pennypacker: 

A  hearing  having  been  held  in  the  above  matter  May  6,  191 5, 
at  which  the  complainant  having  been  notified,  was  not  present 
and  it  appearing  that  the  Village  of  Espyville  has  but  thirty  or 
forty  inhabitants,  that  the  village  is  abput  oiie  mile  from  the  rail- 
road station,  that  there  are  now  three  trains  in  each  direction 
which  stop  daily  at  this  station  one  of  which  has  been  established 
since  the  complaint  was  filed,  the  Commission  is  of  the  opinion 
that  the  service  is  reasonably  sufficient,  and  that  the  complaint 
ought  to  be  dismissed. 
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Marceixus  R.  Law  v.  Pennsylvania  Water  Co. 

IVaier  meters — Rules  and  regulations  of  company. 

The  respondent  comjMiny  offered  to  supply  for  $g.oo  a  water  meter  for 
complainant's  use  in  place  of  an  old  meter  which  was  worn  out.  Com- 
plainant elected  to  furnish  a  meter  and  offered  for  installation  one  which 
read  in  gallons  instead  of  cubic  feet    The  company  refused  to  insUll  it. 

Held:  As  the  refusal  of  the  company  was  in  accordance  with  its  rules 
and  regulations  published  and  on  file  witb  the  Commission,  the  complaint 
should  be  dismissed. 

Complaint  Docket  No.  299. 

Report  and  Order  of  the  Commission. 

Commissioner  Tone: 

The  original  meter,  installed  by  the  customer  December  4,  1897, 
was  removed  by  the  company  June  4,  1914,  for  the  purpose  of 
testing,  and  that  same  was  found  worn  and  out  of  repair. 

The  customer  was  advised  the  meter  could  be  so  repaired  as  to 
do  service  for  three  or  four  years,  or  that  a  new  meter  could  be 
installed  by  the  company  for  a  cost  of  $12.00,  less  an  allowance 
of  $3joo  for  the  old  meter,  a  net  cost  to  the  customer  of  $9.00. 
The  customer  elected  to  furnish  his  own  meter ;  and  sent  first,  a 
cast  iron  meter  which  was  refused  by  the  company ;  and  second, 
a  brass  mounted  meter  with  dial  reading  in  1,000  gallons,  which 
company  refused  to  install  unless  the  dial  be  changed  to  read  in 
100  cubic  feet. 

As  the  customer  took  no  further  action,  the  company  turned 
the  water  off  October  26,  1914.  The  customer  then  paid  the 
charges  demanded  on  October  27,  1914,  and  water  was  turned  on. 

The  customer  did  not  follow  the  company's  rules  in  furnishing 
the  meter,  and  the  company  did  not  furnish  the  customer  with 
the  detailed  advice  it  might  have  given,  relative  to  the  meters  it 
would  accept. 

The  company's  rules  and  regulations  have  been  approved  by  the 
court  of  Allegheny  County,  and  in  the  matter  under  considera- 
tion, the  company  has  clearly  acted  in  accordance  with  its  said 
rules  and  regulations  which  are  on  file  with  its  tariffs  with  this 
Commission. 


Digitized  by  CjOOQ  IC 


734  THE  PENNSYLVANIA  2  P.  C  R. 

The  Coimnission  is  therefore  of  the  opinioii  diat  the  oMnplaint 
should  be  dismissed. 

Obbkr. 

This  case  being  at  issue  upon  complaint  and  answer  filed,  and 
having  been  duly  heard  and  submitted  by  the  parties,  and  full  in- 
vestigation of  the  matters  and  things  involved  having  been  had, 
and  the  Commissicm,  havii^  on  the  date  hereof,  made  a  report 
containing  its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit.  May  20,  1915,  //  is  ordered:  That  the  complaint 
in  this  case  be  and  the  same  is  hereby  dismissed. 

By  the  Commission : 
Samuel  W.  Fbnnypacmr,  Chairman. 


COUNTY  COURT  OPINIONS. 


Commonwealth  v.  Metropolitan  Life  In6urance  Co. 

Life  insurance  companies — Tax  on  gross  premiums — Deduction 
of  annual  dividends — Annuities — Act  of  June  i,  1911,  P.  L, 
607. 

A  life  insurance  company  is  not  liable  for  the  tax  on  gross  premiums 
on  the  full  amount  of  the  maximum  premiums  which  it  is  entitled  to  col- 
lect from  its  policy  holders.  The  amount  of  bonuses  and  dividends 
credited  upon  the  premiums  named  in  its  policies  must  be  deducted  and  the 
tax  paid  only  on  what  is  actually  received  in  money,  notes,  credits  or 
other  substitute  for  money. 

A  life  insurance  company  is  not  liable  under  the  Act  of  June  i,  191 1,  P. 
L.  607,  for  a  tax  upon  the  consideration  money  received  by  it  for  the 
granting  of  its  annuities. 

See  also  Com.  ▼.  Penn  Mutual  Life  Ins.  Co.,  ante  p.  5591 

Appeal  from  settlement  of  tax  on  gross  premiums.  C.  P.  Dau- 
phin County.    Nos.  90  and  91,  Commonwealth  Docket,  1913. 

Wm.  M.  Hargest,  Asst.  Deputy  Atty.  Gen.  for  Commonwealth. 

Jos,  A.  Stranahan  and  Arthur  G.  Dickson,  for  defendant. 

McCamell,  J.,  May  5, 1915. 
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The  defendant  is  a  corporation  of  the  State  of  New  York,  do- 
ing the  business  of  life  insurance  in  Pennsylvania.  It  issues  or- 
dinary life  policies,  industrial  policies  and  contracts  for  payment 
of  annuities.  It  has  appealed  from  two  settlements  for  tax  on 
gross  premimns  for  the  years  191 1  and  1912.  Trial  by  jury  has 
been  duly  waived  in  pursuance  of  the  Act  of  April  22,  1874. 
From  the  evidence  submitted  we  find  the  following, 

Statement  of  Facts. 

The  defendant  has  capital  stock  of  $2,000,000.  By  its  charter 
the  dividends  on  its  capital  stock  are  limited  to  7  per  cent,  per 
annum.  The  premiums  upon  the  ordinary  life  policies  are  paya- 
ble annually,  semi-annually  or  quarterly,  and  the  premiums  upon 
the  industrial  policies,  which  are  for  smaller  sums,  are  payable 
weekly.  The  policies  are  classified  as  participating  and  non-par- 
ticipating. In  fixing  its  premium  rates  the  company  allows  a 
margin  of  safety  and  the  premiums  named  in  the  policies  are 
generally  higher  than  necessary  to  carry  the  risks.  This  leads  to 
the  accumulaticm  of  a  surplus  "arising  out  of  excess  or  over- 
payment of  premiums  by  the  policy-holders  in  the  early  years  of 
their  policies.''  The  company  makes  periodical  allotments  of  ac- 
cumulated surplus  to  the  credit  of  policy-holders,  calling  the  same 
bonuses  when  the  policies  are  non-participating  and  dividends 
when  the  policies  are  participating. 

In  191 1  the  company  reported  gross  pre- 
miums from  business  done  in  the  State,  be- 
ing the  aggregate  amount  of  premiums 
fixed  in  policies, $9,366,846.70 

It  alloted  policy-holders  in  dividends  and 
bonuses,  743,201.47 

And  received  in  money  for  premiums, $8,623,645.23 

It  also  received  as  consideration  for  its  an- 
nuity contracts  in  1911, 3,865.72 

In  1912  the  company  reported  gross  pre- 
miums from  business  done  in  the  State,  be- 
ing the  aggregate  amount  of  premiums 
fixed  in  the  policies, $9»93S»5<H.82 

It  alloted  policy-holders  in   dividends   and 

bonuses 683.152.54 

J 

And  received  in  money  for  premiums, $9,252,352.28 
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The  compan}^  has  paid  the  2  per  cent,  tax  upon  the  money  re- 
ceived by  it  for  premiums  in  191 1  and  1912.  It  denies  its  lia- 
bility for  tax  upon  the  allotment  or  allowance  to  policyholders  in 
reduction  of  their  premiums,  and  denies  also  its  liatMlity  for  tax 
upon  the  $336575,  as  consideration  for  its  annuity  contracts. 
These  are  the  questions  to  be  determined  upon  these  appeals. 

Discussion. 

The  taxing  statute  is  the  Act  of  June  i,  191 1,  P.  L.  607,  which 
provides  in  section  16,  page  616,  as  follows : 

"Every  insurance  company  or  association  of  another  state 
or  foreign  government  authorized  to  do  business  in  this 
Commonwe^th  shall  make  report  to  the  insurance  com- 
missioner on  or  before  March  first  of  each  year,  under 
oath  of  its  president  or  secretary,  showing  the  entire 
amount  of  premiums  of  every  character  and  description  re- 
ceived from  business  transacted  in  the  Commonwealth  dur- 
ing the  year  or  fraction  of  year  ending  with  the  thirty-first 
day  of  December  preceding,  whether  said  premiums  were 
received  in  money  or  in  the  form  of  notes,  credits  or  any 
other  substitute  for  money." 

The  tax  is  imposed  upon  the  entire  amount  of  premiums  of 
every  character  and  description  "received  in  money  or  in  the 
form  of  notes,  credits  or  any  other  substitute  for  money."  The 
defendant  company  contends  that  the  statute  does  not  impose  any 
tax  upon  the  allowances  and  allotments  to  policyholders  in  reduc- 
tion of  their  premiums.  The  tax  is  imposed  only  upon  premitmis 
received  in  money,  notes,  credits  or  other  substitute  for  money. 
These  allotments  and  allowances  were  not  received  by  the  com- 
pany at  all,  because  of  excess  premiums  previously  paid  by  policy- 
holders the  company  relieved  the  policyholders  from  payment  to 
the  extent  of  such  excess  premiums  so  paid,  with  the  result  that 
the  company  did  not  receive  this  sum  either  in  money,  by  note, 
credit  or  other  substitute  for  money.  These  allotments  and  allow- 
ances do  not  appear  to  be  covered  by  the  language  of  the  taxing 
statute,  which  must  be  strictly  construed.  We  have  just  consid- 
ered this  subject  at  length  in  our  opinion  filed  in  the  case  of  Com- 
monwealth v.  Penn  Mutual  Life  Insurance  Company,  Nos.  31,  32, 
33  and  144,  Commonwealth  Docket,  1913,  [ante,  p.  559],  and 


Digitized  by  CjOOQ  IC 


I9I5  CORPORATION  REPORTER.  737 

refer  to  the  discussion  and  authorities  cited  therein  in  support  of 
the  conclusion  we  shall  announce  here.  In  addition  to  the  author- 
ities cited  in  our  opinion  just  referred  to,  we  may  cite  the  case  of 
Mutual  Benefit  Life  Insurance  Company  v.  Harold,  198  Fed. 
Repr.  202  (Affirmed  in  201  Fed.  Repr.  918),  in  which  case  Judge 
Cross  thus  discusses  and  decides  the  question  raised  here: 

^It  appears  that  what  the  company  received  in  cash,  and 
all  that  it  so  received  where  the  dividend  is  applied  in  abate- 
ment of  renewal  premiums  is  the  difference  between  the 
stipulated  premium  and  the  so-called  dividend.  In  such 
cases  the  dividends  are  not  sums  paid  to  the  policyholders 
and  by  him  returned  in  cash.  They  are  not  income  received. 
The  policyholder  has  not  paid  the  premium  stipulated  in  his 
policy,  but  a  premium  reduced  by  his  share  of  a  fund  as  as- 
certained by  the  directors  composed  of  excess  premiums. 
This  seems  to  be  the  view  which  has  been  uniformly  taken 
by  the  courts  in  so  far  as  their  decisions  have  been  brought 
to  my  attention." 

We  are  of  opinion  that  the  allotments  and  allowances  here  de- 
ducted from  the  amount  of  premiums  fixed  in  the  policies  is  hot 
money  received  by  the  company  either  in  cash,  by  notes  or  credits, 
and  that  the  same  is  not  liable  to  taxation  under  our  statute. 

The  only  remaining  question  is  the  liability  for  tax  upon  the 
consideration  paid  the  defendant  company  for  its  annuity  con- 
tracts. A  difference  is  recognized  between  the  ordinary  insur- 
ance contract  and  the  granting  of  an  annuity.  In  Commonwealth 
V.  Provident  Bicycle  Association,  178  Pa.  636,  insurance  is  thus 
defined : 

"A  contract  whereby  for  a  consideration  one  undertakes 
to  compensate  another  if  he  shall  suffer  loss." 

In  Commonwealth  v.  Equitable  Association,  137  Pa.  412,  it  is 
stated  that : 

"The  general  object  or  purpose  of  an  insurance  company 
is  to  afford  indemnity  or  security  against  loss." 

In  2  Ency.  of  Law  &  Procedure,  page  459,  it  is  stated  that : 

"An  annuity  in  its  strict  sense  is  a  yearly  payment  of  a 
certain  sum  of  money  granted  to  another  in  fee  or  for  life 
or  for  years  and  chargeable  only  on  the  person  of  the 
grantor." 
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In  the  case  of  an  annuity  created  by  contract  a  certain  fixed 
sum  is  paid  as  a  consideration  for  an  annual  sum  to  be  paid  to  the 
grantee  of  the  annuity.  The  simplest  form  of  insurance  is  an 
agreement  to  pay  a  lump  sum  upon  the  death  of  the  insured,  the 
consideration  of  which  is  the  payment  by  the  insured  of  an  an- 
nual sum,  known  as  the  premium. 

Insurance  as  generally  understood  is  an  agreement  to  indem- 
nify against  loss  in  case  property  is  damaged  or  destroyed  by  fire, 
or  to  pay  a  specified  sum  upon  the  death  of  the  insured  or  upon 
his  reaching  a  certain  age.  An  annuity  is  generally  understood 
as  an  agreement  to  pay  a  specified  sum  to  the  annuitant  annually 
during  life.  The  consideration  for  an  insurance  contract  is  gen- 
erally spoken  of  as  a  premium,  which  is  payable  annually,  semi- 
annually, monthly  or  weekly.  The  consideration  for  an  annuity 
contract  is  not  generally  rq;arded  as  a  premium  and  is  usually 
covered  by  a  single  payment.  The  power  to  make  insurance  con- 
tracts and  to  grant  annuities  seem  to  be  recognized  as  entirely 
distinct  in  the  Pennsylvania  statute  providing  for  incorporation 
of  insurance  companies.  Our  Act  of  July  9,  1897,  P.  L.  239  (2 
Purdon  1941)  provides  that,  "Any  ten  or  more  persons,  citizens 
of  this  Commonwealth,  may  associate  ♦  ♦  ♦  ♦  and  form  an  in- 
corporation for  any  of  the  following  purposes  to  wit : 

First:  To  make  insurance  either  upon  the  stock  or  mutual 
principle  against  fire,  etc.,  etc. 

Second:  To  make  insurance  either  upon  the  stock  or  mutual 
principle  upon  the  lives  of  individuals,  and  every  insurance  ap- 
pertaining thereto  or  connected  therewith,  and  to  grant  and  pur- 
chase annuities." 

The  New  York  statute  of  March  24,  1868,  creating  the  defend- 
ant company  in  section  3  (Exhibit  No.  5,  page  11)  provides  as 
f dlows,  to-wit : 

"The  business  of  the  company  shall  be  to  make  insurance  upon 
the  lives  of  individuals,  and  every  insurance  appertaining  thereto 
or  connected  therewith  and  to  grant,  purchase  or  dispose  of  an- 
nuities.'' 

It  is  significant  that  neither  the  legislature  of  Pennsylvania  or 
New  York  appears  to  have  supposed  that  the  power  to  make 
every  insurance  appertaining  to  or  connected  with  the  lives  of 
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individuals,  conferred  authority  also  to  grant  or  purchase  an- 
nuities. This  auth<mty  is  expressly  added  in  the  statute  of  each 
state. 

In  People  v.  Security  Life  Insurance  and  Annuity  Co.,  78  New 
York,  1 14,  the  court  said : 

'There  are  several  annuitants  of  this  company,  persons 
to  whom  the  company  for  gross  sums  paid  agree  to  pay 
certain  sums  annually  during  life;  and  the  referee  held 
that  these  persons  were  entitled  to  recover  the  present  value 
of  their  annuities  computed  upon  the  basb  of  the  North- 
ampton tables,  with  interest  at  six  per;  cent.  It  is  claimed 
on  behalf  of  some  of  the  appellants  that  in  this  there  was  an 
error.  I  can  perceive  none.  These  are  not  cases  of  insur- 
ance, and  they  are  not  to  be  governed  by  any  of  the  rules 
applicable  to  life  insurance.  They  are  cases  simply  where 
for  a  gross  sum  paid  the  company  became  bound  to  pay  cer- 
tain sums  annually  during  the  life  of  the  annuitants.** 

For  these  reasons  in  our  opinion  the  Act  of  June  i,  191 1,  P.  L. 
607,  under  which  the  Commonwealth  here  claims,  and  which  im- 
poses tax  only  upon  premiums  received  by  every  insurance  com- 
pany, does  not  impose  the  tax  upon  the  consideration  paid  for  the 
granting  of  annuities.    We  therefore  have  reached  the  following 

CONCI«USIONS. 

1.  The  defendant  company  is  not  liable  for  tax  upon  the 
bonuses  and  dividends  credited  upon  the  premiums  named  in  its 
policies  of  insurance,  but  is  liaUe  only  for  what  it  actually  re* 
ceived  in  money,  notes,  credits  or  other  substitutes  for  money. 

2.  The  defendant  company  under  the  Act  of  June  i,  191 1,  P. 
L.  607,  is  not  liable  to  tax  upon  the  consideraticHi  money  received 
by  it  for  the  granting  of  its  annuities. 

3.  The  defendant  company  has  fully  paid  the  tax  imposed  by 
the  Act  of  June  i,  191 1,  upon  the  gross  premiums  received  by  it 
during  the  years  191 1  and  1912,  and  is  not  now  indebted  to  the 
Commonwealth  in  either  of  the  cases  stated  in  the  caption  hereto. 

4.  We  therefore  direct  that  in  Nos.  90  and  91,  Commonwealth 
Docket,  1913,  judgments  be  severally  entered  in  favor  of  the  de- 
fendant and  against  the  Commonwealth  unless  exceptions  be  filed 
within  the  time  limited  by  law. 
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The  defendant  company  has  submitted  requests  for  findings  of 
fact  and  conclusions  of  law,  which  are  quite  voluminous.  We 
have  not  specifically  answered  them,  believing  that  what  is  stated 
herein  is  a  sufficient  reply  to  these  requests.  If,  however,  specific 
answers  are  desired,  they  will  be  immediately  made  upon  request 
therefor. 


W.  C.  ScHiu>T  V.  Valley  Railways. 
Service  of  process  on  corporation — Jurisdiction  of  courts, 

Tht  location  of  part  of  the  property  of  a  corporation  and  the  transac- 
tion of  part  of  its  corporate  business  in  one  county  is  sufficient  to  give  the 
courts  of  that  county  jurisdiction  of  a  suit  against  it,  and  service  of  sum- 
mons made  personaOy  upon  the  president  of  the  corporation  temporarily 
within  that  jurisdiction,  is  valid. 

Rule  to  set  aside  service  of  summons.  C.  P.  Dauphin  Co.  No. 
89,  September  Term,  1914. 

C.  H.  Bergner,  for  defendant  and  rule. 

A.  H,  Hull,  contra. 

McCarrell,  J.,  June  11,  1915: 

It  appears  from  the  petition  on  which  the  pending  rule  was 
granted  that  the  defendant  has  no  office  and  transacts  no  corpo- 
rate business  in  the  County  of  Dauphin,  but  owns  and  operates  a 
railway  track  extending  from  the  western  bank  of  the  Suseque- 
hanna  river  over  and  across  the  People's  Bridge  to  Walnut  street 
in  the  City  of  Harrisburg,  from  which  street  it  runs  its  cars  down 
Second  street  in  said  city  on  the  tracks  of  the  Harrisburg  Rail- 
ways Company  a  distance  of  750  feet.  The  office  of  the  defend- 
ant company  is  at  Lemoync,  Cumberland  County,  in  which  county 
the  president  and  executive  officers  reside.  The  sheriff  returns 
that  he  served  the  summons  upon  C.  H.  Bishop,  the  president  of 
defendant,  by  handing  him  a  true  and  attested  copy  and  making 
known  to  him  the  contttts  thereof.  The  return  does  not  state  at 
what  jplace  this  service  was  made,  but  the  petition  for  the  rule 
informs  us  that  the  service  was  made  upon  Mr.  Biishop,  as  presi- 
dent, while  he  was  temporarily  in  the  City  of  Harrisburg,  Penn- 


Digitized  by  CjOOQ  IC 


I9I5  CORPORATION  REPORTER.  74i 

sylvania.  Thus  it  clearly  appears  that  the  service  was  made  in 
the  county  in  which  the  summons  was  issued  and  not  elsewhere. 
It  is  well  settled  that  a  suit  may  be  lawfully  brought  against  a 
corporation  in  any  "County  where  the  corporate  property  is  in 
whole  or  in  part  situated  or  where  it  transacts  a  substantial  part 
of  its  business":  Bailey  v.  W.  &  N.  B.  R.  R.  Co.,  174  Pa.  114; 
Jensen  v.  Phila.  Ry.  Co.,  201  Pa.  603 ;  Park  Bros.  &  Co.  v.  Oil 
City  Boiler  Works,  204  Pa.  453.  The  defendant  company  owns, 
for  purpose  of  operation,  and  operates  more  than  4,500  feet  of 
street  passenger  railway  track  in  Dauphin  County  and  thereby  en- 
ables its  patrons  to  reach  and  depart  from  Market  Square  in  the 
City  of  Harrisburg.  A  large  number  of  persons  is  carried  daily 
over  this  track. 

We  are  of  opinion  that  property  of  the  defendant  company  is 
situated  in  the  County  of  Dauphin  and  that  a  valuable  portion  of 
its  business  is  done  within  the  limits  of  the  county.  This  is  suffi- 
cient to  give  our  court  jurisdiction  in  the  pending  action  against 
the  defendant  company,  provided  the  service  of  the  summons  has 
been  legally  made.  The  Act  of  July  9,  191 1,  P.  L.  614,  regulates 
the  service  of  process  and  provides  in  the  second  section,  clause 
A,  that  a  writ  of  summons  may  be  served  upon  a  corporation  "by 
handing  a  true  and  attested  copy  thereof  to  the  president,  secre- 
tary, treasurer,  cashier,  chief  clerk  or  other  executive  officer  per- 
sonally." The  sheriff's  return  indicates  that  he  has  complied 
with  this  statutory  direction  in  making  service  of  the  summons 
in  this  case,  and  it  appears  from  the  record  that  this  service  was 
made  upon  defendant's  president  in  this  county.  The  rule  to  set 
aside  the  service  of  the  summons  is  therefore  discharged. 


Calvin  A.  Kramer,  Charles  P.  Neff  and  W.  H.  Sloat,  Re- 
ceivers OF  THE  Farmers'  Produce  Company  v.  William 

Look. 

Subscription  to  stock — Liability  of  subscriber — Affidavit  of  de- 
fense, 

A  subscriber  to  the  capital  stock  of  a  corporation,  whose  subscription 
was  obtained  by  fraud,  is  liable  to  contribute  his  share  of  the  capital,  upon 
the  insolvency  of  the  corporation,  so  far  as  may  be  required  to  satisfy 
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thote  creditors  whose  claims  attached  before  he  elected  to  disaflinn  his 
contract. 

That  no  certificate  of  stock  was  tendered  to  the  subscriber  to  the  capital 
stock  of  a  corporation  is  no  defense  to  an  action  on  his  subscription.  His 
relation  to  the  company  as  a  stockholder  was  fixed  when  he  subscribed  for 
the  stock  and  his  subscription  was  accepted. 

Motion  for  judgment  for  want  of  sufficient  affidavit  of  defense. 
C.  P.  Dauphin  Co.  No.  767,  January  Term,  1915. 

Wm.  H.  Bamest  and  Geo.  L.  Reed,  for  plaintiff. 

Wm.  M.  Ham  and  Wm  M.  Hargest,  for  defendant 

KuNKEi,,  P.  J.,  May  15, 191 5 : 

The  defendant  puts  his  defense  on  the  ground  that  the  sub- 
scriptkMi  to  the  stock  of  the  plaintiff  company  was  obtained  my 
misrepresentations  and  fraud.  What  he  calls  misrepresentations 
appear  rather  to  be  promises,  and  although  he  allq;es  the  promises 
were  never  kept,  he  fails  to  sAlegt  that  he  ever  made  any  demand 
upon  the  company  for  their  fulfillment.  Whether  the  represen- 
tations or  promises  which  were  made  constituted  fraud  may  well 
be  doubted.  Qark  &  Marshall  Priv.  Corp.,  Vol.  2,  Sec.  471  (d) ; 
Guarantee  Co.  v.  Mayer,  141  Pa.  511.  The  alleged  representa- 
tions were  made  by  die  promoter  of  the  company  before  it  was 
incorporated,  at  a  public  sale  of  the  stock  for  which  the  defendant 
subscribed.  It  may  be  open  to  question  whether  they  were  bind- 
ing upon  the  company. 

However,  aside  from  these  considerations,  even  if  the  defend- 
ant was  induced  to  subscribe  for  the  stock  by  misrepresentations, 
it  is  too  late  for  him  now  to  disaffirm  his  contract  of  subscription. 
Several  years  have  elapsed  since  the  subscription  was  made,  dur- 
ing which  it  does  not  appear  that  he  took  any  steps  to  rescind  the 
contract,  and  the  rights  of  creditors  have  intervened.  The  law 
touching  his  liability  under  these  circumstances  is  clear.  A  share- 
hoidtr  whose  contract  of  subscription  is  obtained  by  fraud  is  liable 
to  contribute  his  share  of  the  capital  upon  the  insolvency  of  the 
company,  so  far  as  this  may  be  required  to  satisfy  those  creditors 
whose  claims  attached  before  he  elected  to  disaffirm  his  contract. 
Morawetz  Priv.  Corp.,  Vol.  2,  Sec.  839 ;  Thompson  on  Corp.,  Vol. 
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I,  Sec.  737;  Dettra  v.  Kestner,  147  Pa.  566;  Howard  v.  Turner, 
155  Pa.  349;  Van  Dyke  v.  Baker,  214  Pa.  168.  The  reason  upon 
which  the  law  is  founded  is  thus  stated  in  Morawetz  on  Private 
Corporations,  Vol.  2,  Sec.  839 :  "When  a  person  subscribes  to  the 
capital  stock  of  a  corporation  he  must  be  held  to  contemplate  and 
intend  that  the  corporation  shall  incur  debts  and  pledge  its  capital, 
including  the  liability  of  its  members  for  unpaid  capital,  as  se- 
curity. Creditors  who  in  good  faith  trust  a  corporation  upon  the 
faith  of  this  security  stand  in  the  position  of  innocent  purchasers 
for  value  to  the  extent  of  their  equitable  lien,  and  it  would  be 
most  unjust  to  permit  a  shareholder  to  disaffirm  his  contract  and 
refuse  to  pay  his  share  of  capital  after  it  has  thus  been  pledged 
with  his  knowledge  and  consent  to  innocent  third  parties.  *  ^  ^ 
It  has  accordingly  been  settled  that  if  a  corporation  is  insolvent 
a  shareholder  whose  contract  of  subscription  was  obtained  by  the 
fraud  of  the  company's  agent  cannot  diminish  the  security  of  the 
bona  fide  creditor  by  rescinding  his  contract  to  contribute  the 
amount  of  capital  subscribed  by  him." 

The  allegation  that  no  certificate  of  stock  was  tendered  the  de- 
fendant is  immaterial  and  cannot  help  his  defense  to  this  action. 
The  certificate  would  have  only  been  evidence  of  his  membership 
in  the  company.  His  relation  to  the  company  as  a  member  and 
stockholder  was  fixed  when  he  subscribed  for  the  stock  and  his 
subscription  was  accepted.  Keystone  Wrapping  Machine  Co.  v. 
Bromeier,  42  Super.  Ct.  384. 

If  the  defendant  desired  to  rescind  his  contract  and  had  Iq^al 
grounds  for  so  doing,  it  was  his  duty  to  act  promptly,  before  the 
rights  of  creditors  attached  and  the  company  became  insolvent. 
To  permit  him  to  rescind  now  would  work  an  injustice  to  the 
company's  creditors. 

Wherefore  we  adjuc^  the  affidavit  of  defense  insufficient  and 
direct  judgment  to  be  entered  against  the  defendant  and  in  favor 
of  the  plaintiffs  in  the  sum  of  $100,  with  interest  from  September 
22,  1914,  the  amount  to  be  liquidated  by  the  prothonotary. 
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In  Re  Application  for  Incoeporation  of  Bsnsficial  Society 
Umberto  First. 

First  class  charters — Ground  for  refusal — Withdrawal  of  signer 
— Confusion  of  name  with  unincorporated  society. 

The  privilege  of  incorporation  and  the  requirements  to  obtain  it  are 
wholly  statutory,  and  when  the  demands  of  the  statute  are  met  by  the  ap- 
plicants they  are  entitled  to  a  decree  unless  there  be  a  legal  ground  for 
refusal. 

A  party  signing  a  charter  application  assumes  a  liability  with  the  other 
signatories  for  the  costs  and  expenses  of  the  application  and  cannot  with- 
draw his  name  for  reasons  predicated  upon  a  mere  assertion  of  mi»n- 
formation  not  alleged  and  shown  to  have  been  wrongfully  convqred  by 
them. 

A  voluntary  society,  though  unincorporated,  has  a  right  to  object  to  the 
incorporation  of  an  association  by  the  same  name,  and  the  court  must  re- 
fuse incorporation  under  that  name. 

Excq>tk>ns  to  application  for  incorporation.  C.  P.  Berks  Co. 
No.  62,  December  Term,  1914. 

William  Rick,  for  exceptant. 

William  7.  Rourke,  for  petitioners. 

Enduch,  p.  J.,  April  24,  1915 : 

On  Dec.  i,  1914,  articles  of  association  in  this  case  were  filed, 
signed  by  five  persons,  "all  of  whom"  are  therein  described  as 
being  "citizens  of  Pennsylvania."  The  number  of  directors  is 
fixed  at  3,  and  among  those  named  as  such  for  the  first  year  is  one 
of  the  associators.  The  provision  as  to  membership  admits,  ac- 
cording to  details  to  be  prescribed  by  by-law,  white  male  per- 
sons from  18  years  of  age  (see  Act  24  June,  1897,  P.  L.  204) 
upwards  of  good  health  and  character  upon  proposal  and  elec- 
tion at  a  regular  meeting.  The  adoption  of  by-laws  "not  incon- 
sistent with  law  and  the  provisions  of;  this  charter"  r^fulating  the 
suspension  and  expulsion  of  members  is  to  be  made  at  a  meeting 
called  for  that  purpose  after  incorporation.  The  purpose  of  the 
proposed  corporation  is  stated  in  the  language  of  and  with  ex- 
press reference  to  CI.  ix,  sec.  2,  Act  15  July  1897,  P.  L.  283, 
amendatory  of  the  General  Incorporation  Act  of  1874,  to  be  "The 
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maintenance  of  a  society  for  beneficial  or  protective  purposes  to 
its  members  from  funds  collected  therein/'  and  the  sources  of 
such  funds  are  given  as  voluntary  donations,  fixed  monthly  dues 
and  assessments,  and  proper  fines,  to  be  appropriated  to  sick 
and  death  benefits,  special  donations,  running  expenses,  acquisi- 
tion of  property  and  other  incidentals.  On  Jan.  50,  191 5,  one  of 
the  signers,  Pepe,  petitioned  for  leave  to  withdraw  his  name  on 
the  grounds  that  he  was  misinformed  as  to  the  true  object  of  the 
proposed  society,  and  that  he  believed  no  good  purpose  would 
be  served  by  its  incorporation.  On  the  same  day,  exceptions  were 
filed  by  certain  parties  alleging  that  not  all  the  associators  are 
citizens  of  the  United  States, — that  proper  requisites  for  con- 
tinuing in  membership  are  not  set  forth, — ^that  the  application  is 
instigated  by  persons  to  whom  previously  a  similar  charter  had 
been  refused, — that  there  is  no  necessity  for  the  incorporation  of 
this  society, — ^that  one  of  the  associators  having  asked  to  with- 
draw his  name  there  remains  an  insufficient  number  for  in- 
corporation,— ^and  that  one  of  those  named  as  directors  is  not  a 
citizen  of  the  United  States.  Subsequently,  on  Apr.  3,  191 5,  an 
unincorporated  society  of  the  same  name  as  that  of  the  proposed 
corporation,  doing  business  in  Reading  since  1909,  excepted  be- 
cause of  the  identity  of  names.  Concerning  the  matter  of  citizen- 
ship depositions  have  been  taken  and  presented  to  the  court. 

The  decision  in  Volksfest  Verein,  aoo  Pa.  143,  plainly  teaches 
that  the  privilege  of  incorporation  and  the  requirements  to  ob- 
tain it  are  wholly  statutory;  that  this  court  can  neither  grant 
nor  refuse  it  except  upon  legal  grounds ;  that  where  the  demands 
of  the  statute  are  met  by  the  applicants  they  are  entitled  to  a 
decree  of  incorporation ;  and  that  the  existence  of  a  necessity  for 
the  establishment  of  the  proposed  corporation  is  not  a  pre- 
requisite, nor  its  absence  a  valid  reason  for  refusing  the  applica- 
tion. Again,  under  Oliver  v.  Bridge  Co.,  197  Pa.  344,  it  is  not 
perceived  how  the  circumstance  that  the  application  is  instigated 
or  promoted  by  others  who  may  not  be  in  a  position  to  prefer  it 
can  operate  decisively  against  the  granting  of  it,  so  long  as  it  is 
made  in  due  form,  by  competent  parties,  and  for  a  declared  and 
lawful  purpose,  and  so  long  as  the  intent  to  serve  that  purpose  is 
not  impeached  by  proof  of  a  corrupt  arrangement:  see  Com.  v. 
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P.  &  C.  Co.,  229  Pa.  231.  The  contention  that,  in  spite  of  all 
this,  it  is  needful  or  permissible  to  search  for  outside  influences 
prompting  the  formation  of  an  association,  with  a  conjectural 
possibility  of  a  misuse  of  it  under  their  domination,  goes  too  far. 
After  all,  the  incorporation,  if  decreed,  is  the  incorporation  of 
certain  associators  for  certain  definite  objects.  If  the  former  are 
qualified  and  the  latter  lawful,  it  cannot  be  assumed  that  the  cor- 
poration will  be  handed  over  to  unlawful  elements  or  purposes. 
If  it  is,  the  remedy  is  apparent.  Nor,  of  course,  can  the  court 
reject,  as  not  a  "good  purpose,"  for  incorporation,  one  for  which 
the  statute  gives  the  right  of  incorporation.  Neither  does  the  fact 
that  one  of  the  directors  named  is  not  a  citizen  of  the  United 
States  make  this  application  obnoxious  to  anything  decided  In 
re  Chinese  Club,  i  Distr.  R.  84;  Beneficial  Club,  10  Phila.  380; 
Mut.  Benefit  Ass'n,  15  Pa.  C.  C.  Rep.  644;  St  Ladislaus  Ben. 
Ass'n,  19  id.  25 ;  St.  David's  Church,  ii  Distr.  R.  549,  or  the  let- 
ter or  clear  implication  of  the  statute.  Concerning  the  withdraw- 
al of  one  of  the  associators,  much  of  what  was  said  In  re  Ap- 
plication for  Incorporation  of  Shillington,  Q.  S.  Berks  Co.,  No. 
931  Misc.  Dock,  1907,  and  the  authorities  there  cited,  seem  to  be 
pertinent  here.  By  joining  with  the  other  signatories,  this  party 
committed  himself,  not  only  to  a  certain  attitude  towards  the 
court,  but  to  certain  relations  towards  his  fellows,  including  a 
liability  with  them  for  costs  and  expenses.  Whatever  might  be 
his  claim  to  relief  had  he  been  misled  by  their  active  fraud  or 
misrepresentations,  that  claim  can  hardly  be  predicated  upon  a 
mere  assertion  of  misinformation  not  allied  and  shown  to  have 
been  wrongfully  conveyed  by  them.  The  attempted  withdrawal 
thus  out  of  the  way,  the  objection  on  the  ground  of  a  deficiency 
in  the  number  of  associators  falls  with  it.  When  we  come  to  the 
tests  of  membership,  there  is  no  such  want  of  specification  as 
characterized  the  application  in  Mut.  Benef.  Ass'n,  15  Pa.  C.  C. 
Rep.  644,  and  simiker  cases,  or  of  adequate  provision  for  acquisi- 
tion and  continuation  of  membership:  see  Moose  Home  Ass'n, 
2  Berks  Co.  L.  J.  141 ;  Real  Est  Board  of  Brokers,  3  id.  374.  It 
has  been  held  in  a  number  of  decisions,  collated  in  Relief  Soc'y, 
19  Distr.  R.  543,  545,  to  which  may  be  added  those  just  dted  aris- 
ing in  this  court,  that  the  articles  of  association  must  provide  for 
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the  loss  of  membership  at  least  in  a  general  way  so  as  to  afford 
protection  to  members  against  arbitrary  deprivation  of  their 
rights  by  the  majority.  The  provision  above  referred  to  for  the 
adoption  of  by-laws  r^ulating  the  suspension  and  expulsion  of 
members  seems  to  meet  this  requirement. 

Whilst  what  has  been  said  disposes,  in  substance,  of  all  but  one 
of  the  exceptions  interposed,  that  one  is  more  serious.  It  is  need- 
less to  discuss  the  familiar  rule;  see  Penn  Hgrdw.  Co.  v.  Penn 
Hardw.  Co.^  3  Berks  Co.  L.  J.  6,  8,  and  cases  there  cited,  that  an 
application  for  incorporation  will  not  be  granted  by  a  name  iden- 
tical with  that  belonging  to  a  pre-existing  corporation,  or  so  sim- 
ilar to  it  as  likely  to  deceive,  cause  confusion,  etc.  The  society 
whose  name  is  here  sought  to  be  duplicated  is  not  incorporated, 
and  does  not  clearly  ^pear  to  come,  or  to  be  entitled  to  the  legal 
status  of  such  as  come,  under  the  Act  6  Apr.  1893,  P.  L.  7.  Yet 
it  can  scarcely  be  questioned  that  even  a  purely  voltmtary  associa- 
tion may  have  a  claim  to  the  exclusive  use  of  the  name  which  it 
has  adopted  and  under  which  it  has  established  and  carries  on  a 
legitimate  business.  It  has  on  the  contrary  been  held,  in  Rudolph 
V.  So.  Benef.  League,  7  N.  Y.  Suppl.  135,  and  McGlynn  v.  Post, 
21  Abb.  N.  C.  (N.  Y.)  97,  that  members  of  a  voluntary  society 
incorporating  themselves  by  its  name,  without  its  consent,  will  be 
forbidden  by  injunction  to  use  that  name, — and  in  Aiello  vs. 
M<Mitecaloo,  (R.  I.)  44  Atl.  931,  that  the  appropriation  by  an  in- 
corporated society  of  the  name  of  a  subsisting  voluntary  one 
will  be  enjoined.  If  this  is  so,  it  must  be  competent  for  the  vol- 
untary society  to  object  to  the  incorporation  of  an  association 
by  the  same  name  and  obligatory  upon  the  court  appealed  to  for 
a  decree  of  incorporation  to  heed  such  objection.  Manifestly  it 
would  be  improper  for  a  court  to  create  a  corporation  by  a  name, 
of  the  use  of  which,  it  was  at  the  time  apprised,  it  would  itself, 
on  its  equity  side,  have  to  forbid  at  the  instance  of  the  objectors. 
That  seems  to  be  the  situation  here,  with  the  effect  that  a  decree 
of  incorporation  as  asked  for  cannot  now  be  made.  The  name  of 
a  corporation  being  an  essential  of  its  corporate  existence :  B.  & 
L.  Ass'n  V.  B.  &  L.  Ass'n,  159  Pa.  308,  311,  there  is  of  course  no 
such  thing  as  an  incorporation  wtihout  fixing  the  name.  Whether 
in  this  particular,  or  in  any  other  that  has  been  adverted  to,  the 


Digitized  by  CjOOQ  IC 


748  THE  PENNSYLVANIA  2  P.  C.  R. 

present  application  is  amendable,  is  a  question  which  does  not 
arise  and  is  not  to  be  passed  tipon  at  this  time.  In  order  to  afford 
the  applicants  an  opportunity  for  taking  such  steps  as  may  ap- 
pear proper  and  advisable,  no  final  order  will  now  be  made. 

The  application  for  incorporation  is  continued  until  further 
order. 


White  v.  First  National  Bank  of  Pittsburgh. 

Breach  of  contract — Damages — Loss  of  stock — Right  of  Stock- 
holder to  sue  for  injury  to  the  corporation. 

Plaintiff  contracted  to  borrow  $50,000  from  the  defendant,  and  it  was 
agreed  between  them  that  when  a  corporation,  then  in  the  contemplation 
of  the  plaintiff,  should  be  formed,  the  sote  of  the  corporation,  endorsed 
by  the  plaintiff,  should  be  substituted  for  his  personal  note.  This  was 
done  and  an  agreement  entered  into  between  the  corporation  and  the  de- 
fendant for  the  renewal  of  the  note.  In  violation  of  this  agreement,  de- 
fendant demanded  payment  and  threw  the  corporation  into  bankruptcy, 
and  on  sale  of  the  property  the  proceeds  were  not  sufficient  to  cover  the 
liabilities.  « 

On  aa  action  brought  by  the  plaintiff  to  recover  damages  for  the  de- 
truction  of  the  value  of  the  stock  which  he  held  in  the  corporation,  it  was 

Held:  The  original  contract  between  the  plaintiff  and  the  defendant 
ceased  to  exist  when  the  note  of  the  corporation  was  substituted  for  the 
plaintiff's  individual  note  with  the  consent  of  all  the  parties.  The  con- 
tract, the  breach  of  which  is  alleged,  is  between  the  corporation  and  the 
defendant,  and  an  action  for  damages  should  be  brought  by  the  corpora- 
tion. The  plaintiff  has  no  right  of  action  because  he  has  failed  to  show 
any  injury  in  himself  apart  from  the  injury  to  the  corporation. 

Demurrer  to  plaintiff's  statement.  No.  1493,  January  Term, 
1915.    C  P.  AU^heny  County. 

Reed,  Smith,  Shaw  &  Beat  and  Chas.  H,  Sachs,  for  plaintiff. 

McKee,  Mitchell  &  Alter,  for  defendant. 

Swearingbn,  J.,  March  12,  1915. 

B.  White  brought  this  action  of  assumpsit  against  the  First 
National  Bank  of  Pittsbutigh,  a  corporation  organized  tuider  the 
laws  of  the  United  States,  to  recover  damages  for  the  breach  of 
a  contract.    To  the  plaintiff's  statement  of  demand  the  defendant 


Digitized  by  CjOOQLC 


I9I5  CORPORATION  REPORTER.  749 

has  filed  a  demurrer;  and  upon  the  disposition  thereof  all  his 
material  averments  of  fact  are,  of  course,  to  be  taken  as  true. 

For  a  long  time  prior  to  February  loth,  191 1,  the  plaintiff  had 
been  engaged  in  the  furniture  and  carpet  business  in  the  City  of 
Pittsburgh,  North  Side.  Desiring  to  conduct  a  general  depart- 
ment store,  he  erected  an  eight-story  building  upon  his  lot  at  the 
comer  of  Sandusky  and  Ohio  Streets.  He  planned  the  organiza- 
tion of  a  corporation  to  be  called  the  B.  White  Company,  to  which 
he  intended  to  transfer  his  said  lot,  building  and  business,  and  the 
issue  of  preferred  stock  of  this  corporation  in  the  sum  of  $500,- 
000,  which  was  to  be  sold  for  the  purpose  of  acquiring  additional 
capital  for  said  business.  About  February  i,  191 1,  the  plaintiff 
applied  to  the  defendant  for  a  loan  of  $25,000,  and  during  the 
course  of  the  n^;otiations,  he  informed  it  of  his  said  plans,  and 
of  his  having  obtained  subscriptions  for  part  of  the  preferred 
stock,  upon  which  some  money  had  already  been  paid.  The  cash- 
ier, F.  H.  Richards,  suggested  that  the  best  time  to  sell  the  pre- 
ferred stock  was  after  the  corporation  had  been  organized  and 
the  business  was  in  full  operation,  and  he  proposed  that  the 
plaintiff  borrow  $60,000,  which  should  stand  as  a  loan  until  at 
least  six  months  after  the  store  had  been  entirely  completed  and 
the  business  started.  An  opportunity  would  thus  be  given  for  the 
sale  of  said  preferred  stock.  This  period  of  six  months  was  to 
begin  at  the  opening  of  the  store,  which  was  to  be  not  later  than 
September,  191 1.  The  plaintiff  declined  to  make  a  loan  of  $60,- 
000,  but  it  was  finally  agreed  that  he  would  borrow  $50,000,  upon 
the  terms,  inter  alia,  that  he  would  keep  on  deposit  in  said  bank 
20  per  cent,  of  the  loan,  or  of  the  amount  to  which  it  might  be 
later  reduced;  that  he  would  give  his  promissory  note  for  the 
loan,  which  was  to  be  renewed  from  time  to  time  during  said 
period ;  and  that,  when  the  corporation  should  be  organized  and 
had  taken  over  the  business,  its  note  should  be  substituted  for  his 
and  he  would  endorse  the  same. 

Pursuant  to  said  agreement,  the  plaintiff  gave  his  note  for 
$50,000  to  the  defendant,  dated  February  loth,  191 1,  opened  an 
account  and  kept  on  deposit  20  per  cent,  of  the  loan.  The  B. 
White  Company  was  duly  incorporated  and  organized,  and  the 
plaintiff  transferred  to  it  his  said  business  and  property,  the  same 
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having  at  that  time  a  net  value  of  more  than  $518,000,  for  which 
he  received  common  stock  in  that  amount  When  the  note  above 
menticmed  fell  due,  cm  June  10,  191 1,  the  note  of  the  B.  White 
Company  was  substituted  therefor  and  the  plaintiff  endorsed  it, 
and  ttit  deposits  were  continued  as  had  been  stipulated.  The  said 
department  store  was  formally  <^)ened  on  September  14,  191 1. 

On  October  5,  191 1,  Oscar  L.  Telling,  the  president  of  the 
defendant  bank,  gave  notice  that  the  payment  of  said  note  would 
be  demanded  at  its  maturity,  to  wit,  October  loth,  191 1,  and  said 
''if  it  was  not  then  paid  he  would  push  the  corporation  to  the 
wall."  Thereafter,  it  was  agreed  that,  if  there  should  be  paid 
$10,000  on  account  of  said  note,  at  its  maturity,  and  a  new  note 
given  for  $4O/X)0,  upon  which  $1,000  should  be  paid  each  week 
until  the  whole  should  be  discharged,  the  defendant  would  not 
demand  payment  of  the  entire  loan  of  $50,000.  At  that  time  the 
B.  White  Company  had  on  deposit  with  the  defendant  $16,226.18. 
In  consequence,  the  B.  White  Company  continued  its  deposits 
with  the  defendant,  was  ready  and  wiUing  to  pay  the  sum  of 
$10,000  and  give  a  demand  note  for  the  balance,  which  the  plain- 
tiff would  have  endorsed,  and  to  pay  $1,000  each  wcdc  thereafter; 
and  both  the  plaintiff  and  the  B.  White  Company,  on  October 
10,  191 1,  offered  to  consummate  the  agreement  last  above  re- 
cited. Nevertheless,  the  defendant  refused  to  comply  with  the 
same,  demanded  payment  of  the  entire  loan,  refused  the  plaintiff's 
offer  to  waive  protest,  but  did  protest  the  note  and  credited  there- 
on the  aforesaid  deposit  of  $16,288.18.  Immediately  afterwards 
the  defendant  inquired  of  creditors  of  the  B.  White  Company 
as  to  its  promptness  in  payment,  and  communicated  the  fact  of 
the  protest  of  said  note.  The  defendant  also  threatened  the  B. 
White  Company  with  legal  process,  and  other  creditors  were 
frightened  into  doing  the  same  thing,  and  the  financial  credit  of 
the  B.  White  Company,  which  was  of  the  best  character,  was 
thereby  destroyed,  and  it  was  forced  into  bankruptcy.  The  assets 
were  sold,  the  good  will  of  the  business  was  destroyed,  and  there 
was  not  sufficient  realized  to  pay  the  debts.  The  plaintiff  averred 
that,  prior  to  the  protesting  of  said  note,  the  assets  of  the  B. 
White  Company  exceeded  its  liabilities  more  than  $400,000  and 
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that,  if  they  had  been  converted  in  the  usual  course  of  business, 
such  an  amount  would  have  been  realized. 

The  trustee  in  bankruptcy  of  the  B.  White  Company  has  filed 
its  account,  the  assets  have  been  distributed,  and  the  trustee  has 
been  discharged.  The  trustee  did  not  pursue  any  claim  against 
the  defendant  on  behalf  of  the  B.  White  Company  on  account  of 
the  grievances  aforesaid  but  has  abandoned  the  same. 

The  plaintiff,  "having  shown  that  he  has  sustained  loss  and 
damage  through  the  said  unauthorized  and  iHcg^  acts  of  the  said 
defendant,  in  the  sum  of  $400,000  and  upwards,'^  brought  this 
suit  to  recover  the  same.  He  did  not  aver  that  he  had  suffered 
any  damage,  except  what  resulted  from  the  aforesaid  destruction 
of  the  value  of  his  stodc,  substantially  all  of  it,  in  the  B.  White 
Company. 

As  before  stated,  the  defendant  filed  a  demurrer  to  the  plain- 
tiff's statement  of  demand.  In  the  view  we  take  of  the  case,  it 
is  not  necessary  to  consider  any  of  the  assignments,  except  the 
first  and  fifth,  which  we  rtgSLrd  as  decisive.   They  are  as  follows : 

"(i)  The  said  statement  of  demand  discloses  no  ri^t  of  ac* 
tion  in  this  plaintiff.  Such  right,  if  any,  would  be  in  the  B.  White 
Company. 

*'(5)  The  alleged  breach  of  contract  upon  the  part  of  the  de- 
fendant does  not  appear  to  have  been  the  proximate  cause  of  the 
damage  alleged  to  have  been  sustained.'' 

The  original  contract  between  these  parties  may  be  briefly 
stated  as  follows : 

B.  White  agreed  to  borrow  frcmi  the  defendant,  and  it  agreed 
to  lend  him,  $50,000,  upon  his  note,  which  should  stand  as  a  loan 
until  six  months  after  September,  191 1 ;  during  this  period,  the 
note  was  to  be  renewed  from  time  to  time ;  he  was  to  keep  on 
deposit  in  the  defendant  bank  20  per  cent,  of  the  loan,  or  of  the 
amount  to  which  it  might  be  reduced ;  when  the  B.  White  Com- 
pany, a  corporation  then  in  contemplation  of  the  parties,  should 
be  organized,  its  note  was  to  be  sulratituted  for  his,  which  was  to 
be  endorsed  by  him. 

This  was  a  contract,  not  only  for  the  loan  of  money  upon  col- 
lateral during  a  specified  period,  but  also  for  the  sulratitution  of 
a  new  contract  and  of  another  debtor  later.    It  was  likewise  a 
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contract  for  the  benefit  of  the  B.  White  Company,  when  that  cor- 
poration should  come  into  existence.  The  plaintiff  was  its  pro* 
moter.  The  contract  was  one  which  the  corporation  could  have 
assumed,  and  the  subsequent  transactions  are  conclusive  that  this 
did  occur.  What  tiie  parties  thereafter  did,  the  plaintiff,  the  de- 
fendant and  the  B.  White  Company,  distinctly  shows  that  their 
interpretation  was  the  same  as  we  have  indicated.  The  B.  White 
Company  was  organized  and  the  plaintiff  transferred  his  property 
to  it.  When  his  note  fell  due,  the  B.  White  Company  gave  its 
note  endorsed  by  him  to  the  defendant,  which  was  accepted,  and 
deposited  its  money  in  place  of  his  deposit,  and  this  was  also  ac- 
cepted. These  transactions  must  be  rt^garded  as  in  the  nature  of 
a  novation  which  arises,  either  when  a  new  debtor  is  substituted 
for  a  former  one,  or  when  a  new  contract  takes  the  place  of  a 
former  one,  with  the  consent  of  all  parties.  In  either  event,  the 
prior  obligation  is  extinguished. 

After  the  consummation  of  this  new  agreement,  on  Jtme  loth, 
191 1,  what  obligation  under  the  original  contract  remained  as  be- 
tween the  plaintiff  and  the  defendant?  None  whatever  that  we 
can  perceive.  The  defendant  could  no  longer  have  maintained 
an  action  upon  the  plaintiff's  note,  because  that  of  the  B.  White 
Company  had  been  substituted.  The  defendant  could  no  longer 
have  demanded  a  deposit  from  him,  because  the  deposit  of  the  B. 
White  Company  had  taken  its  place.  The  plaintiff  could  no  longer 
have  demanded  a  renewal  of  his  note,  because  the  note  of  the  B. 
White  Company  was  the  only  one  thereafter  to  be  renewed.  Clear- 
ly the  new  contract  was  substituted  for  the  old  one,  the  B.  White 
Company  took  the  plaintiff's  place  as  the  debtor,  and  all  three 
parties  consented.  It  follows  that  the  original  contract  was  ex- 
tinguished and  was  merged  into  the  one  made  June  10,  191 1; 
and  this  was  exactly  what  the  plaintiff  and  the  defendant  had 
stipulated  ^ould  occur.  If,  therefore,  no  obligation  of  the  origi- 
nal contract  remained,  it  is  plain  that  no  action  whatever  can  be 
founded  thereon.  Hence  we  must  look  elsewhere  for  the  basis 
of  this  suit. 

What,  then,  were  the  respective  positions  of  these  parties,  rel- 
ative to  this  substituted  contract?  Undoubtedly  the  defendant 
and  the  B.  White  Company  were  the  principals.    They  were  the 
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sole  parties  between  whom  direct  contractual  obligations  were 
thereby  established.  It  is  equally  undoubted  that  the  only  rela- 
tion in  which  the  plaintiff  stood  was  that  of  endorser  upon  tfie 
note  of  the  B.  White  Company.  He  assumed  no  other  responsi- 
bility. The  defendant  never  could  have  pursued  him  except  in 
that  capacity.  If  this  be  true,  what  right  of  action  has  he,  the 
endorser  of  the  note,  against  the  defendant  for  the  hitter's  breach 
of  its  agreement  to  extend  the  loan  ?  We  know  of  none.  Such 
an  action  might  be  maintained  by  the  principal  debtor  but  surely 
not  by  a  mere  endorser.  It  might  be  that,  if  the  defendant  sued 
him  upon  his  endorsement,  he  could  plead  its  violation  of  the 
agreement,  whereby  he  became  endorser,  and  his  consequent  re- 
lease. Upon  that  proposition  we  express  no  opinion,  because  the 
question  is  not  involved  here.  But  there  is  no  averment  that  he 
has  been  pursued;  none  that  he  ever  has  been  or  ever  will  be 
compelled  to  pay  anything  by  reason  of  hi&  endorsement. 

Nor  can  we  discover  that  the  plaintiff's  position  was  changed  in 
any  respect,  by  the  new  arrangement  made  in  October,  191 1.  At 
that  time,  about  October  5,  191 1,  it  was  agreed  that  the  B. 
White  Company  would  pay  $io/X)0  upon  its  note,  would  give 
its  demand  note  for  the  balance  of  $40,000,  which  the  plaintiff 
would  endorse,  would  pay  $1,000  per  week  thereafter  upon  the 
loan,  and  would  maintain  the  said  deposit.  This  was  an  agree- 
ment between  the  defendant  and  the  B.  White  Ccmipany.  They 
were  the  principals.  The  def^idant  was  to  be  the  endorser  of 
the  note  of  the  B.  White  Company — nothing  more.  Clearly,  the 
above  stated  modification  of  the  agreement  made  no  change  in 
the  respective  contractual  relations  of  the  parties. 

There  is,  therefore,  no  contract  pleaded  in  the  statement  of 
demand,  upon  which  this  action  of  assumpsit  can  be  maintained 
by  the  plaintiff  against  the  defendant.  The  original  was  merged 
into  the  new  one  on  June  10,  191 1.  To  this,  he  was  not  a  party 
principal.  Neither  was  he  to  the  modification  thereof  in  October 
191 1.  Hence  he  cannot  base  this  action  upon  any  of  these  agree- 
ments ;  and  he  has  alleged  no  other. 

But,  when  the  acts  of  the  defendant  of  which  the  plaintiff  com- 
plains are  considered,  it  is  certain  that  the  view  we  have  taken 
is  correct.    All  of  them  related  to  the  B.  White  Company  alone. 
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The  defendant  refused  to  continue  the  loan  of  the  B.  White  Com- 
pany, not  that  of  the  plaintiff;  its  note,  not  the  plaintiff's,  was 
wrongfully  protested ;  its  deposit,  not  the  plaintiffs,  was  illq^ally 
appropriated ;  and  the  destruction  of  the  credit  and  the  sacrifice 
of  the  property  of  the  B.  White  Company  resulted.  Every  one 
of  these  wrongs  was  an  injury  to  the  B.  White  Company,  for 
which  it  alone  is  entitled  to  sue  and  recover,  if  anybody  can.  If, 
then,  the  right  of  action  is  in  it,  how  can  the  plaintiff  also  main- 
tain an  action  for  the  same  cause?  If  he  can,  the  defendant  will 
be  compelled  to  pay  twice  for  the  same  injury.  There  must  be 
something  wrong  with  a  proposition  which  leads  to  such  a  re- 
sult. 

The  plaintiff  has  attempted  to  evade  this  difficulty  by  aver- 
ments, that  the  receiver  in  bankruptcy  of  the  B.  White  Company 
has  abandoned  any  claim,  which  it  might  have  against  the  defend- 
ant, and  that  the  receiver  has  been  discharged.  But  the  bank- 
ruptcy of  that  corporation  did  not  work  its  dissolution:  Collier 
on  Bankruptcy,  72.  There  is  no  averment  in  the  statement  of  de- 
mand that  the  B.  White  Company  has  been  dissolved.  It  must, 
therefore,  be  regarded  as  still  in  existence,  at  least  for  the  pur- 
pose of  redressing  any  wrongs  it  has  suffered.  In  any  event,  the 
plaintiff  is  but  a  stockholder  of  the  B.  White  Company.  As  such 
he  does  not  represent  it  and  cannot  sue  for  its  demands,  even 
though  he  owns  substantially  all  of  the  stock,  as  he  does. 

But  the  plaintiff  is  not  endeavoring  in  this  action  to  recover  on 
behalf  of  the  B.  White  Company.  He  is  seeking  a  personal  judg- 
ment against  the  defendant.  He  has  laid  no  damages,  except 
those  which  resulted  to  him  by  reason  of  the  destruction  of  the 
value  of  his  stock  in  the  B.  White  Company.  How,  then,  can  he 
succeed  in  this  action?  It  was  argued  that  the  question  of  the 
measure  of  damages  cannot  be  raised  upon  a  demurrer.  This  is 
true  as  a  general  proposition.  But  the  plaintiff  has  averred  no 
injury  to  himself,  except  the  indirect  one  above  stated.  These 
damages,  as  we  have  shown,  he  cannot  recover  because  the  right 
thereto  is  in  the  corporation,  if  in  anybody.  He  cannot  recover 
nominal  damages,  because,  as  we  have  shown,  there  was  no  con- 
tractual obligation  binding  the  defendant  to  him,  which  was 
broken. 
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We  have  examined  the  cases  cited  by  the  plaintiff,  including 
the  two  upon  which  he  specially  relies.  These  two  are  Bank  of 
Commerce  v.  Bright,  yj  Fed.  Rep.  949,  and  Ritchie  v.  McMullen, 
79  Fed.  Rep.  522.  We  do  not  think  that  either  of  these  cases  is 
at  variance  with  the  conclusions  reached.  There  can,  of  course, 
be  no  doubt  that  a  stockholder  can  maintain  an  action,  where  the 
act  of  which  complaint  is  made  is  not  only  a  wrong  against  the 
corporation,  but  is  also  in  violation  of  duties  arising  from  con- 
tract, or  otherwise,  and  owing  to  him  directly.  That  principle,  it 
seems  to  us,  is  all  that  these  cases  rule.  But  the  difficulty  with 
the  plaintiff's  case,  is  that  he  has  failed  to  show  any  injury  to 
himself  apart  from  the  injury  to  the  corporation,  in  which  he  is  a 
stockholder. 

In  view  of  all  of  the  foregoing,  we  are  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover  against  the  defendant  upon  the 
cause  of  action  which  he  has  set  forth  in  his  statement  of  demand. 

And  now,  to  wit,  March  12th,  1915,  after  argument  and  upon 
consideration,  the  demurrer  of  the  defendant  is  sustained,  and 
judgment  is  hereby  entered  in  favor  of  the  defendant  and  against 
the  plaintiff. 


ScHMirr,  Receiver,  v.  Potter  Title  &  Trust  Co. 

Corporate  funds — Misappropriatum  of  by  treasurer — Suit  to  re- 
cover from  payee. 

The  treasurer  of  a  corporation,  having  mortgaged  his  property,  paid 
various  sums  to  the  mortgagee  on  account  of  the  deht  by  checks  out  of  the 
funds  of  the  corporation.  Each  check  was  drawn  by  the  corporation  with 
the  mortgagor's  signature  as  treasurer. 

On  action  brought  by  the  receiver  of  the  corporation  against  the  mort- 
gagee to  recover  the  amount  of  the  corporate  funds  so  paid,  it  was 

Held:  i.  Failure  of  the  corporation  to  record  its  charter  until  after  it 
went  into  the  hands  of  a  receiver  is  no  defense. 

2.  Unless  it  be  shown  that  the  corporation  had  knowledge  that  its  funds 
were  being  misused,  the  receiver  is  entitled  to  recover.  Evidence  of  the 
confusion  of  the  company's  money  and  the  personal  account  of  the  treas* 
urer,  is  insufficient  to  take  the  case  to  a  jury  unless  such  knowledge  be 
shown. 

3.  The  fact  that  the  directors  had  abandoned  the  conduct  of  the  cor- 
poration to  the  treasurer,  is  no  defense.    The  doctrine  of  "Abandonment'' 
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applief  wkere  one  llts  been  addled  hy  die  aegSgeooe  of  corporate  officers, 
but  cannot  apply  to  this  case  where  the  checks  given  hore  positive  proof 
on  their  face  of  a  conversion  of  corporate  funds. 

On  motioiis  and  reasons  by  defendant  for  a  new  trial,  and  for 
judgment  non  obstante  verdicta  No.  1744,  January  Term,  1913. 
C.  P.  AU^heny  County. 

A.  H.  Mercer  for  plaintiff. 

Sione  &  Stone,  for  defendant 

Haymaker,  J.,  March  27,  191 5. 

At  the  conchision  of  tbe  trial  we  directed  a  verdict  in  favor 
of  the  plaintiff  and  at  the  same  time  refused  defendants  point 
that  "Under  the  pleadings  and  all  the  evidence  the  verdict  must 
be  for  the  frfaintiff." 

The  action  was  brought  to  recover  the  aggr^;ale  amount  of  ten 
separate  checks  drawn  on  the  Real  Estate  Savings  &  Trust  Com- 
pany, signed  "Interstate  Lumber  Co.  W.  A.  Coleman,  Treasurer," 
to  the  order  of  the  Potter  Title  &  Trust  Co.,  defendant,  the  first 
of  which  was  given  November  27,  1909,  and  the  last  on  August 
19,  191 1,  amounting  in  all  to  $809.66,  and  that  defendant  re- 
ceived the  proceeds  thereof.  The  action  is  on  the  ground  that 
those  checks  were  given  by  W.  A.  Coleman,  treasurer,  of  the 
plaintiff  company,  in  payment  of  the  personal  indebtedness  of 
Coleman  to  the  defendant  company  and  of  that  there  is  no  doubt. 
The  indebtedness  of  Coleman  to  the  defendant  arose  in  this  way : 
Coleman  and  his  wife  executed  two  mortgages,  dated^espectively 
April  26,  1909,  aggregating  $5,000.00,  on  the  property  of  the 
wife,  and  the  Potter  Title  &  Trust  Co.  was  the  mortgagee.  The 
plaintiff  company  was  in  no  way  interested  in  that  transaction 
between  Coleman  and  wife  and  the  defendant.  Of  the  ten  checks 
eight  contained  a  notation  that  they  were, given  on  account  of 
W.  A.  Coleman  mortgage,  one  was  marked  "a|c  W.  A.  Coleman,'' 
and  the  other  "balance  on  assessm't,  for  grading  Qifton  Blv'd, 
W.  A.  Coleman,  property."  It  thus  appears  that  Coleman  and 
wife  had  borrowed  $5,000.00  from  the  defendant,  and  the  de- 
fendant from  time  to  time,  accepted  those  checks  of  the  Inter- 
State  Lumber  Co.,  signed  by  W.  A.  Coleman  as  treasurer  thereof. 
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in  payment  of  the  personal  indebtedness  of  Coleman  growing  out 
of  the  mortgage  transaction.  During  the  period  of  time  covered 
by  those  checks,  the  plaintiff  company  was  not  indebted  to  the 
defendant  company,  nor  at  any  other  time,  in  any  sum  whatever. 
At  no  time  did  defendant  make  any  inquiry  of  the  plaintiff  com- 
pany as  to  knowledge  or  consent  on  the  part  of  plaintiff  company 
of  said  appropriation  of  its  funds  by  Coleman.  The  foregoing 
facts  were  admitted  by  the  defendant,  and  they  raised  the  pre- 
sumption that  Ooleman  was  appropriating  the  funds  of  the  pkin- 
tiff  in  payment  of  his  personal  debts,  and  cast  the  burden  of  in- 
quiry on  the  defendant,  before  accepting  the  checks. 
There  are  practically  three  grounds  of  defense: 
(i)  That  the  plaintiff  cannot  maintain  the  action  because  the 
plaintiff  company  failed  to  record  its  charter,  in  the  recorder's  of- 
fice of  this  county,  at  any  time  prior  to  the  issuing  of  said  checks, 
or  the  appointment  of  the  receiver  for  the  plaintiff  company.  The 
admitted  facts  are  that  letters  patent  were  issued  by  the  governor 
on  August  25,  1908,  and  on  the  same  day  enrolled  in  the  Char- 
ter Book  at  Harrisburg.  The  charter  was  not  recorded  in  the  re- 
corder's office  of  this  county  until  November  15,  1912,  about 
four  months  after  the  receiver  was  appointed  for  the  plaintiff 
company.  It  likewise  appears  that  about  the  time  said  charter 
was  granted  in  1908  an  organization  of  the  company  took  place, 
officers  were  duly  elected,  by-laws  were  adopted,  certificates  of 
stock  were  issued  and  the  business  of  the  corporation  carried  on 
as  such  corporation  for  about  four  years  prior  to  the  recording  of 
said  charter.  It  was  at  least  a  de  facto  corporation.  Letters  pat- 
ent were  issued  to  it,  the  members  thereof  effected  an  organiza- 
tion, or  at  least  believed  that  they  had,  and  there  was  an  assump- 
tion and  exercise  of  corporate  powers  as  fully  apparently  as 
would  have  been  the  case  had  such  charter  been  duly  recorded. 
This  is  an  action  by  a  receiver  of  an  apparent  corporate  organiza- 
tion to  receive  and  cdlect  all  the  property,  funds  or  claims  of  the 
organization,  to  file  an  account  and  make  distribution  according 
to  the  rights  and  interests  of  all  concerned,  and  we  fail  to  see 
how  the  defendant  cui  question  the  right  of  the  receiver  to  main- 
tain this  action,  on  the  sole  ground  that  the  charter  was  not  re- 
corded as  provided  by  the  Act  of  Assembly. 
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(a)  The  second  ground  of  defense  is  that  Coleman,  while  sec- 
retary and  treasurer  of  the  {daintiff  company,  and  prior  to  and 
during  the  time  covered  by  the  checks  in  question,  mingled  his 
personal  funds  or  money  with  the  funds  of  the  plaintiff  ccmipany 
of  which  he  was  treasurer,  to  the  knowledge  of  certain  ofiknals 
and  members  of  the  board  of  directors,  and  that  that  fact  was 
a  justification  of  his  act  in  giving  and  the  defendant's  in  receiv* 
ing  those  checks.    It  appears  that  the  first  depositxM'y  of  the  funds 
of  the  plaintiff  company  was  the  Land  Trust  Company  where 
the  account  was  opened  in  the  name  of  W.  A.  Coleman,  and  in 
which  the  funds  of  the  company,  and  those  of  Coleman  were  kept 
indiscriminately.    We  do  not  consider  the  practice  of  the  com- 
pany and  Coleman  at  that  time  as  at  all  material,  as  it  was  of  a 
time  prior  to  the  giving  of  the  checks  in  question.    The  second 
depository  of  the  company  was  the  Real  Estate  Savings  &  Trust 
Company,  and  was  opened  in  the  name  of  the  Inter-State  Lumber 
Company  on  July  23,  1909,  and  was  continued  tmtil  January  8, 
1912.     There  is  no  evidence  that  any  funds  were  transferred 
from  the  Land  Trust  Company  to  the  Real  Estate  Savings  & 
Trust  Co.    The  account  was  opened  by  the  company,  with  the 
Real  Estate  Savings  &  Trust  Co.,  by  the  discount  of  two  notes 
of  the  company  aggregating  about  $800.00.    Coleman  testified 
that  after  the  account  of  the  company  was  opened  with  the  Real 
Estate  Savings  &  Trust  Co.  he  deposited  in  that  account  funds 
of  his  own,  at  various  times  from  September  8,  1910,  to  Sep- 
tember 12,  191 1,  amounting  to  about  $i,3oaoo,  but  it  equally 
appears  that  seven  of  the  checks  in  question,  amounting  to 
$515.25,  were  given  by  Coleman  to  the  defendant  before  Cole- 
man deposited  any  of  his  own  funds  in  that  account,  and  diere  is 
no  evidence  in  the  case  to  show  when  he  gave  the  three  last  checks 
in  question  what  funds  of  his  own,  if  any,  were  on  deposit  in  that 
account.    Assuming  it  to  be  true  that  Cofeman  made  certain  de- 
posits of  his  own  money  in  that  account,  we  do  not  think  that 
fact  would  be  sufficient  to  carry  the  case  to  the  jury  for  there  is 
no  evidence  that  the  plaintiff  company  had  any  knowledge  of  the 
fact  that  Coleman  was  giving  the  checks  of  the  plaintiff  cc»n- 
pany  to  the  defendant  or  any  other  persons  in  payment  of  his  per- 
sonal obligations.    It  is  also  contended  by  the  defendant  that  the 
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plaintiff  company,  at  the  time  the  checks  were  given  was  lai^ely 
indebted  to  Coleman  on  account  of  salary,  and  that  that  fact  gave 
him  the  right  to  give  the  checks  in  question.  We  find  nothing  in 
the  minutes  to  indicate  any  corporate  action  in  relation  to  Cole- 
man's salary  as  secretary  and  treasurer.  The  plaintiff  contended 
that  no  salary  was  ever  fixed  or  agreed  upon,  and  that  Coleman's 
compensation  was  on  a  basis  of  commission  on  sales.  Coleman 
testified  that  at  a  meeting  of  the  board  of  directors  on  May  i}» 
1909,  his  salary  was  fixed  at  $3,000.00  a  year,  to  begin  two  days 
later,  and  from  the  books  of  the  corporation  he  showed  wherein 
he  had  been  credited  from  time  to  time  on  account  of  salary. 
There  was  also  evidence  of  a  report  to  the  board  of  directors  of 
the  affairs  of  the  ccnnpany,  in  which  was  included  Coleman's  sal* 
ary.  If  the  question  of  Coleman's  salary  were  material,  as  affect- 
ing his  right  to  give  tfie  checks  in  question,  we  should  have  sub- 
mitted that  question  to  the  jury,  but  we  do  not  think  it  was,  as 
we  could  not  have  said  to  the  jury  that  Coleman's  right  to  give 
the  checks  of  the  company  depended  in  any  way  upon  the  ques- 
tion of  the  company's  indebtedness  to  him,  unless  there  was  evi- 
dence in  the  case  that  showed  knowledge  on  the  part  of  the  plain- 
tiff company  that  Coleman  had  been  giving  the  checks  of  the  com- 
pany in  payment  of  his  personal  debts,  and  no  such  evidence  ap- 
peared. 

(3)  The  third  ground  of  defense  is  that  of  abandonment;  that 
is,  that  the  stockholders  and  directors  abandoned  the  manage- 
ment and  control  of  the  affairs  of  the  corporation  to  Coleman  as 
its  treasurer,  and  that  therefore  the  corporation  is  liable  for  any 
irr^fular  action  on  the  part  of  its  treasurer.  We  do  not  think 
that  the  doctrine  of  abandonment  applies  to  the  peculiar  facts 
of  the  case  in  hand.  The  scheme  of  incorporation,  or  the  man- 
ner in  which  the  corporation  was  to  do  business  was  largely  of 
Coleman's  own  creation,  and  was  experimental  and  novel  in  its 
character.  The  object  of  the  corporation  was  to  engage  in  the 
wholesale  lumber  business.  Each  stockholder  was  to  be  a  retail 
lumber  dealer,  and  the  corporation  was  to  buy  lumber  from 
wholesalers  and  then  sell  at  cost  to  the  stockholders.  The  ex- 
penses of  running  the  corporation  were  to  be  paid  by  the  stock- 
holders.   Coleman  had  been  formerly  connected  with  a  similar 
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concern  and  was  instmmental  in  launching^  the  one  in  hand. 
''Owing  to  the  peculiar  features  of  this  corporation/'  as  is  said 
in  the  by«*laws,  tfie  experience  of  Coleman  in  formerly  running  a 
similar  concern,  the  lack  of  knowledge  on  the  part  of  the  stock- 
holders and  members  of  the  board  of  directors,  it  is  true  that 
Coleman  was  largely  in  control  of  the  management.  There  were, 
however,  various  meetings  of  the  board  of  directors,  and  Cole* 
man  gave  any  one  that  made  inquiry  as  to  the  operations  of  the 
concern  to  understand  that  it  was  getting  on  ''Swimmingly." 
The  cases  in  which  it  has  been  held  that  die  corporation  is  liable 
for  the  acts  of  certain  oflficers,  to  whom  the  conduct  of  the  busi- 
ness is  abandoned,  are  generally  those  in  which  the  corporation 
has  derived  some  benefit  or  some  one  has  been  misled  by  the  n^- 
ligencfe  of  the  corporate  officers,  but  this  is  not  such  a  case.  There 
is  no  evidence  that  the  corporation  knew  that  Coleman  was  giv- 
ing the  checks  of  the  company  to  the  defendant.  The  defendant 
accepted  the  checks  in  question,  which,  on  their  face,  bore  posi- 
tive proof  that  they  were  given  by  the  treasurer  of  the  company 
in  payment  of  a  personal  debt  owing  by  Coleman  to  it,  and  this 
too  without  the  slightest  investigation  or  inquiry  as  to  the  right 
of  Coleman  to  convert  die  funds  of  the  company  to  his  personal 
use.  The  checks  themselves  were  notice  of  a  conversion  of  cor- 
porate funds,  and  the  defendant  took  them  at  its  peril.  We  at- 
tach no  importance  to  die  mimttes  of  the  company  providing  that 
the  signature  of  Coleman  as  treasurer  shall  be  a  valid  endorse- 
ment of  all  negotiable  paper,  as  such  a  provision  applied  <Mily  to 
Intimate  transactions  of  the  company,  and  could  not  be  author- 
ity for  the  conversion  of  corporate  funds.  The  checks  on  their 
face  raised  the  presumption  of  a  conversion  of  tiie  corporate 
funds,  putting  the  defendant  on  inquiry,  and  we  discover  no  evi- 
dence in  the  case  that  can  be  said  to  meet  that  presumption,  and 
justify  the  submission  of  the  case  to  the  jury. 

The  motions  for  a  new  trial  and  judgment  non  obstante  vere- 
dicto are  overruled. 
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WoiSLPPEK  V.  WiItKEs-Barius  &  Hazklton  R.  R.  Co. 

Service  of  process  on  foreign  corporation — Registration. 

Senrice  of  process  upon  a  foreign  corporalioii  registered  in  Pennsyl- 
vania and  having  a  designated  agent  in  another  county,  is  invalid  when 
made  in  a  county  where  it  has  no  assets,  officers,  agents  or  directors. 

Ruk  to  set  aside  service  of  summons.  C.  P.  No.  3,  Philadel- 
phia Co.    Sq[>t.  T.,  1914,  No.  3127. 

Mason  &  Edmonds,  for  plaintiffs. 

Russell  Duane,  for  defendants. 

McMiCHAEi*,  P.  J.,  Feb.  i6,  1915. 

This  was  a  petition  to  set  aside  service  of  summons  and  a  rule 
granted  thereon.  The  petition  of  the  Wilkes-Barre  &  Hazleton 
Railroad  Company  sets  forth: 

"i.  That  the  Wilkes-Barre  &  Hazleton  Railroad  Company  is  a 
corporation  created  by,  and  existing  under,  the  laws  of  the  state 
of  New  Jersey  and  duly  registered  as  a  foreign  corporation  in 
the  state  of  Pennsylvania,  its  designated  agent  being  C.  J.  Kirsch- 
ner,  of  the  city  of  Hazleton,  county  of  Luzerne  and  state  of  Penn- 
sylvania. 

"2.  That  the  only  place  of  business  of  the  said  defendant  com- 
pany in  the  state  of  Pennsylvania  is  maintained  in  the  city  of 
Hazleton,  county  of  Luzerne,  in  said  state. 

"3.  That  the  defendant  company  has  no  assets  of  any  nature, 
kind  or  description  in  the  city  or  county  of  Philadelphia,  in  the 
state  of  Pennsylvania. 

"4.  That  the  defendant  company  does  not  maintain  any  ofiice 
in  the  city  or  county  of  Philadelphia  aforesaid,  nor  do  any  of  its 
directors,  ofiicers  or  agents  reside  or  maintain  any  office  or  place 
of  business  therein." 

The  plaintiffs,  by  their  answer,  admitted  the  averments  in 
paragraph  i  qf  the  petition,  and  demanded  proof  of  the  aver- 
ments of  paragraphs  2,  3  and  4. 

In  the  dqx>sittons  taken  on  behalf  of  the  petitioners,  Mr. 
Charles  B.  Houck  testified  as  follows  (page  19) :    "Q.  Where 


Digitized  by  CjOOQ  IC 


;6»  THE  PENNSYLVANIA  2  P.  C.  R. 

do  you  live?  A.  HazleUm,  Pcnnsylvaiiia.  Q.  What  position  do 
you  hold  in  the  defendant  company?  A.  Vice-president  and  gen- 
eral manager.  Q.  Are  you  familiar  with  the  pleadings  and  the 
petition  to  set  aside  the  service  of  summons  and  the  answer  there- 
to in  this  suit?  A.  I  am.  Q.  In  what  counties  of  this  state  does 
your  company  maintain  offices  or  places  of  business?  A.  Hazk- 
ton,  Pennsylvania.  Q.  Is  there  an  office  anywhere  except  in 
Luzerne  county?  A.  There  is  not.  Q.  Has  your  company  any 
assets  in  the  city  or  county  of  Philadeljrfiia?  A.  They  have  not 
Q.  Do  you  maintain  any  otRct  in  this  county?  A.  We  do  not 
Q.  Do  any  of  your  directors,  officers  or  agents  reside  or  main- 
tain offices  or  places  of  business  here  ?  A.  They  do  not."  There 
were  no  countervailing  proofs. 

This  testimony,  in  our  opinion,  brings  the  case  within  the  rul- 
ing of  the  Supreme  Court  in  Park  Bros.  &  Co.  v.  Oil  City  Boiler 
Works,  204  Pa.  453.  In  that  case,  Mr.  Justice  Mitchell,  deliv- 
ering the  opinion  of  the  court  on  Jan.  5,  1903,  said:  ''At  com- 
mon law,  a  corporation  could  only  be  sued  in  the  territorial  juris- 
diction where  it  had  its  legal  domicile,  and  that  was  where  it  had 
its  chief  place  of  business.  The  general  corporation  act  of  this 
state  requires  the  charter  to  set  out  'the  place  or  places  where  its 
business  is  to  be  transacted,'  and  this  becomes  the  legal  domicile 
of  the  corporation.  Notwithstanding  the  learned  and  ingenious 
argument  of  the  appellant,  it  is  too  firmly  settled  to  admit  of 
question  that  the  common  law  rule  as  to  suits  against  corpora- 
tions is  still  the  general  rule  in  Pennsylvania,  and  any  exceptions 
to  it  must  rest  on  clear  statutory  authority." 

In  the  course  of  that  opinion,  the  Act  of  July  9,  1901,  P.  L. 
614,  was  considered,  and  it  was  held  that  that  act  was  a  r^^- 
lation  of  service  only,  and  did  not  enlarge  the  jurisdiction  of  the 
courts.  The  same  case  (Park  Bros.  &  Co.  v.  Oil  City  Boiler 
Works,  204  Pa.  453)  is  also  authority  for  the  practice  of  setting 
aside  service  on  rule. 

This  court,  in  the  case  of  Ludlow  v.  Valley  Coal  &  Stone  Co., 
13  D.  R.  691,  followed  the  ruling  of  Park  Bros.  &  Co.  v.  Oil  City 
Boiler  Works,  204  Pa.  453.  In  Ludlow  v.  Valley  Coal  &  Stone 
Co.,  13  D.  R.  691,  the  Act  of  April  3,  1903,  P.  L.  139,  §2,  was 
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also  considered,  and  it  was  held  that  that  act  does  not  extend  the 
jurisdiction  of  the  subject-matter. 

In  McCuUough  v.  Railway  Mail  Assn.,  225  Pa.  118,  Mr.  Jus- 
tice Mestrezat,  delivering  the  opinion  of  the  Supreme  Court  on 
May  25,  1909,  said  (page  123)  :  "If  a  defendant  wishes  to  attack 
the  regularity  or  sufficiency  of  the  service  of  the  writ  or  question 
the  jurisdiction  of  the  court  without  submitting  to  the  jurisdic- 
tion for  the  trial  of  the  cause  on  its  merits,  he  may  do  so  by  en- 
tering an  appearance  de  bene  esse  for  the  specific  purpose.  This 
is  not  such  an  appearance  as  will  authorize  the  court  to  take  any 
steps  affecting  the  merits  of  the  cause.  The  appearance  is  for  the 
single  purpose  of  attacking  the  regularity  of  the  proceeding  and 
the  authority  of  the  court  to  exercise  jurisdiction  in  the  cause. 
The  question  thus  raised  is  a  preliminary  one,  and  should  be  de- 
cided before  any  further  steps  are  taken  in  the  cause.'' 

In  the  case  at  bar,  the  defendant's  counsel  entered  a  special 
appearance  de  bene  esse  for  the  sole  purpose  of  touching  the 
jurisdiction  of  the  court. 

For  the  reasons  above  stated,  we  are  of  opinion  that  the  courts 
of  Philadelphia  County  have  no  jurisdiction  over  the  subject- 
matter  of  the  present  suit.  If  the  courts  of  Pennsylvania  have 
jurisdiction  at  all  in  the  present  controversy,  we  think  that  suit 
should  be  brought  in  Luzerne  County,  where,  according  to  the 
depositions,  the  principal  office  of  the  defendant  company  is  sit- 
uated and  some  of  its  assets  are  located. 

Rule  absolute. 
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FOREWORD 

This  appendix  is  designed  to  furnish  reference  to  the  latest  de- 
cisions involving  the  interpretation  and  application  of  laws  reg- 
ulating publk  service  companies.  The  cases  cited  include  all 
opinions  reported  from  the  courts  Of  last  resort  in  every  State  in 
the  Union,  from  the  Federal  courts,  from  all  the  courts  of  Penn- 
sylvania, subordinate  as  well  as  appellate,  and  from  the  Public 
Service  Commission  of  Pennsylvania,  during  the  period  from 
July  I,  1914,  to  approximately  July  i,  191 5. 

The  notts  from  opinions  of  the  Public  Service  Commission 
are  cumulated  from  Jan.  i,  19x49  to  July  I9  1915. 

HOW  TO  USE  THIS  APPENDIX 

This  Appendix  is  a  key  to  every  step  taken  in  the  regulation  of 
public  service  companies  in  Pennsylvania  since  July  26,  19 13, 
when  the  Public  Service  Company  Law  was  approved.  By  it  you 
can  readily  reach  any  opinion,  ruling,  rule  of  practice  or  order,  in 
which  you  are  interested. 

Look  up,  in  the  Index  to  the  Law,  the  subject  with  which  you 
are  concerned,  and  find  the  articles  and  sections  of  the  Act  dealing 
with  that  subject.  Refer  to  these  and  you  will  find  in  the  text  at 
the  top  of  the  page,  the  statute  law  on  that  subject,  and,  in  the 
notes,  reference  to  all  rules  of  practice,  administrative  rulings, 
general  orders,  rules  of  service,  and  opinions  of  the  Commission, 
which  deal  with  that  subject. 

Let  us  suppose,  for  example,  that  you  wish  to  secure  the  ap- 
proval of  a  contract  between  a  mqnicipality  and  a  public  service 
company.  Your  first  step  is  to  consult  the  Index  to  the  Law. 
Under  any  of  the  subjects,  "Approval  of,"  "Contracts,"  "Munic- 
ipalities," or  "Public  Scrvfce  Q)mpanies,"  you  will  find  reference 
to  Article  III,  Sec.  11,  P.  L.  1395.  Now,  turning  to  the  law  it- 
self, guided  by  the  Article  and  Section  numbers,  or  by  the  Pamph- 
let Law  paging  at  the  top  of  the  pages,  you  will  find  Article  III, 
Section  11,  of  the  act,  which  is  the  section  whidi  requires  such 
contracts  to  be  approved  by  the  Commission.  The  notes  which 
are  printed  thereunder  will  refer  you  to  Rule  36,  of  the  Rules  of 
Practice,  which  will  give  you  the  requirements  to  be  observed  in 
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presenting  a  petition  for  such  s^proval,  together  with  form  of 
notice  to  be  published  in  local  papers.  You  will  also  find  notes 
taken  from  all  the  opinions  (about  i6  in  nuniber)  of  the  Commis- 
sion dealing  with  the  af^roval  of  municipal  contracts.  And  final- 
ly, you  will  find  a  cross  reference  to  Article  V,  Section  i8,  which 
deals  with  approvak  in  general  and  which  states  the  statutory 
conditions  precedent  to  all  approvals. 

The  Ubles  which  follow  the  act  itself,  under  the  titles  'Tublic 
Service  Commission  Citations/^  and  ''Public  Service  Company 
Law  Cited/'  will  show  you  where  any  decision  of  the  Commis- 
sion has  been  cited  in  any  later  deetsioa  t^  the  Commission  or  by 
the  courts,  and  where  any  article  and  section  of  the  act  has  been 
cited  in  any  opinion. 

The  following  is  a  Kst  of  the  volumes,  with  abbreviations  used, 
which  have  been  examined  in  the  preparation  of  the  notes. 

Atlantic  Reporter  (Atl.)  Vols.  90,  91,  92. 

Federal  Reporter  (Fed.)  Vols.  212,  213,  214,  215,  216,  217, 
218,  219,  220,  221. 

New  York  Supplement  (N.  Y.  Suppl.)  Vols.  147, 148,  149, 150, 

151. 
Northeastern  Reporter  (N.  E.)  Vols.  105,  106,  107,  108. 
Northwestern  Reporter  (N.  W.)  VkAs.  147,  148,  149,  150,  151, 
Pacific  Reporter  (Pac.)  Vds.  141,  142,  143,  144,  145,  146,  147. 
Pennsylvania  Corporation  Reporter  (P.  C.  R.)  Vol.  2. 
Pennsylvania  Public  Service  Commission  Report  (i  P.  S.  C. 

Rep.)  First  Annual  Report. 
Pennsylvania  State  Reports  (Pa.)  Vols.  244,  245,  246,  247, 248. 
Pennsylvania  Superior  Court  Reports  (Pa.  Super.)  Vols.  55, 

56,  57,  58. 
Southeastern  Reporter  (S.  E.)  Vols.  82,  83,  84. 
Soutfiem  Reporter  (So.)  Vols.  65,  66,  67. 
Southwestern  Rq>orter  (S.  W.)  Vols.  167,  168,  169,  170,  171, 

172,  173,  174,  175- 

United  States  Supreme  Court  (U.  S.)  Vols.  234,  235,  236,  237. 
The  remaining  cases  of  the  Oct.,  1914,  Tenin,  which  will  be 
reported  in  238  U.  S.,  are  here  cited  as  U.  S.  Adv.  Ops.  1914. 

Citatk}ns  of  opinions,  rulings,  orders,  etc.,  of  the  Pennsylvania 
Public  Service  Commission  are  printed  in  bold  faced  type. 
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NoTK.— The  first  numbers  after  each  subject  refer  to  the  articles,  sec- 
tions, etc.,  of  the  act.  Numbers  marked  PL  refer  to  Pamphlet  Laws  of 
1913,  the  paging  of  which  is  followed  in  our  reprint  of  the  Law. 

ACCIDENTS 

investigator  of,  duties  IV,  8^  PL  IJ9& 

notice  of  II,  x,  PL  1386. 

reports  of,  not  open  to  public  inspection  II,  x,  PL  1386;   IV,  8,  PL 

1399. 
ACCOUNTS.    See  also  RECORDS. 

companies  subject  to  the  Interstate  Commerce  Commission  V,   15, 

PL  1413. 
depreciation  account  to  be  kept  II,  i,  PL  1380;  V,  15,  PL  1413. 
examination  of  by  Commission  V,  24,  PL  1418. 
filing  with  the  Commission  II,  h,  PL  1380;  V,  25,  PL  1419. 
form  of  II,  i,  PL  1380;  V,  15,  PL  1413. 
operating  and  capital  accts.  to  be  kept  separate  II,  i,  PL  1380;    V, 

15,  PL  1413. 
proceeds  of  securities  II,  1,  PL  1381 ;  V,  22,  PL  1418. 
to  be  kept  in  the  commonwealth  II,  j,  PL  1380. 
ACTS 

amended — Sec.  9,  of  act  of  June  19,  191 1,  P.  L.  1053,  VI,  53,  PL  1435. 
power  to  regulate  routes  of  street  railways  under  act  of  May  15, 

1895,  P.  L.  65,  V,  I,  PL  1402. 
Public  Service  Company  Law  takes  effect  Jan.  i,  1914,  VI,  54,  PL 

1436. 
reorganization  of  companies  under  act  of  April  8,  1861,  P.  L.  259, 

III,  6,  b,  PL  1392;  V,  21,  PL  14161 
repealed:  VI,  51,  PL  I434- 

all  acts  inconsistent 

1874,  April  29,  P.  L.  73*  part  of  Sec.  34,  General  corporation  act. 

1883,  June  4,  P.  L.  72,  Sections  i,  2,  Forbidding  discrimination  by 
common  carriers. 

1907,  May  24,  P.  L.  229,  Regulating  demurrage  rates. 

1907,  May  31,  P.  L.  337»  Railroad  Commission  Act 
ACTION 

existing  rights  of  action  preserved  V,  29,  PL  1415. 
limitation  upon  order  of  reparation  V,  5,  PL  1405. 

upon  actions  for  penalties,  etc.,  VI,  44,  PL  1432. 
recovery  of  damages  for  unjust  charges,  etc.,  V,  5,  PL  1405. 

fines  from  companies  VI,  4,  PL  1421. 

penalties  for  the  violation  of  orders  VI,  35,  PL  1430. 
right  of  property  owners  V,  12,  PL  1410. 
suits  under  this  act  are  cumulative  VI,  42,  PL  1432. 


Digitized  by  CjOOQ  IC 


vi  APPENDIX. 

ADJUSTMENT  OF  CHARGES  AUTOMATICALLY  III,   i,  a.  PL 

1387. 
AGENT,    Sec  OFFICERS. 

AMENDMENT  OF  CHARTER,  III.  3.  a,  PL  1388. 
ANSWER 

in  appeals  to  court  VI.  21,  PL  l^XJ. 

to  petition  before  the  Commission  VI,  6^  PL  1422. 
APPEAL.    Sec  also  PRACTICE 

from  valuation  made  by  the  Commission  V,  21,  PL  141 7. 

none  allowed  on  order  of  reparation  VI,  17,  PL  1425. 

notices  of  VI.  18,  PL  1425- 

of  property  owner  from  award  of  the  Commission  V,  12.  PL  1410^  n. 

procedure  in  general  VI,  17-32,  PL  1424-9- 

to  court  from  order  of  the  Commission  VI.  17.  PL  1424.  5. 
when  it  shall  be  a  supersedeas,  VI.  19^  PL  1426. 
shall  have  precedence  on  calendar  VI,  28, -PL  1426. 

to  the  Supreme  Court  VI,  30,  PL  1428. 
APPLICATION  FOR 

approval  of  incorporation,  renewal  of  franchises,  merger,  crossings, 
connections,  etc.,  V,  18,  PL  1414.  5. 

certificate  of  valuation  III,  4.  a,  PL  13891 
hearing  upon  V,  21,  PL  1416. 

change  of  rates,  II,  f,  PL  1379. 

interlocutory  order  of  supersedeas  VI,  19^  PL  1426. 

rehearing  VI,  14,  PL  1424. 

not  a  supersedeas  VI,  15,  PL  1424. 

relief  from  carrying  a  depreciation  account  V,  15,  PL  1413. 

right  to  charge  special  rate  for  short  distances  III,  10,  PL  1395. 
APPROVAL  OF— as  to  all  approvals  see  V,  18^  19,  PL  MM.  M15. 

change  in  rates  II,  f,  PL  1379. 

construction,  etc.,  of  crossings  III,  5,  PL  1391 ;  V,  12,  PL  1408. 

contracts  with  municipal  corporations  III,  11,  PL  1395;    (See  VI,  54, 
PL  1436). 

foreign  corporations  III.  3,  b,  PL  1388. 

incorporation  of  new  company  III,  2,  a,  PL  1388. 

lease,  merger,  etc.,  Ill,  3,  c,  PL  1388. 

municipal  corporation  furnishing  public  service  III,  3,  d,  PL  1388. 

public  benefit,  approval  given  only  for  V,  18,  PL  141 5. 

purchase  of  controlling  interest  III,  6,  c,  PL  1392. 

removal  of  records  from  Pennsylvania  II,  j,  PL  1380. 

renewal  of  charter  and  franchises  III,  3,  a,  PL  1388. 
ARTIFICIAL  GAS  COMPANIES,  are  within  the  act  I,  PL  1375. 
ASSOCIATIONS  are  "corporations"  within  the  act  I,  PL  1375. 
ATTORNEY  GENERAL 

general  counsel  for  the  Commission  IV,  6,  PL  1398;  VI,  34,  PL  1429. 

to  institute  suit  after  investigations  of  Commission  V,  14,  PL  1412. 
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BAGGAGE  TRANSFER  CORPORATIONS  arc  Public  Service  Com- 

panies  I,  PL  1375* 
BILL  OF  LADING 

duty  of  company  to  issue  IL  4f  PL  1 583. 
liability  of  initial  carrier  11,  q,  PL  1383. 
BOND 

on  order  of  supersedeas  VI,  19,  PL  1426^ 
secretary's  bond  IV,  5,  PL  1398. 
BONDS.    See  SECURITIES. 
BRIBERY  IV,  13,  PL  1401. 

BRIDGE  COMPANIES  arc  Public  Service  Companies  I,  PL  I37S- 
BURDEN  OF  PROOF,  in 

appeal  to  court  VI,  23,  PL  1427. 
application  for  change  of  rate  V,  4,  5,  PL  1404*  5- 
hearing  upon  the  violation  of  an  order  VI,  9,  PL  1423. 
CANAL  CORPORATIONS  are  within  the  Act  I,  PL  1375- 
CAPITAL  STOCK.    Sec  SECURITIES. 
CAPITALIZING  FRANCHISES  AND  CONTRACTS   III,  6,  a,   PL 

1392. 
CERTIFICATE  OF 

Notification,  arc  public  records  III,  4,  d,  PL  1390. 
contents  of  III,  4,  b,  PL  1389- 
filing  of  III,  4,  b,  c,  PL  I389t  9©. 
penalty  for  false  statement  VI,  37,  PL  1431. 
verification  III,  4,  d,  PL  1390. 
when  unnecessary  III,  4,  d,  PL  1390. 
payment,  to  be  given  shippers  II,  f,  PL  1379;  V,  4,  PL  1404. 
proceeds  of  sale  of  securities  II,  i,  PL  1381. 
Public  Convenience,  in  general  V,  18^  19,  PL  1414,  15. 
prior  to  incorporation  III,  2,  PL  1388. 

prior  to  location  of  crossings  III,  5,  PL  1391 ;  V,  12,  PL  1409. 
securing  certificates  fraudulently  VI,  38^  PL  1431. 
valuation,  application  for  III,  4,  a,  PL  1389. 
contents,  effect  of  V,  21,  PL  1417. 
when  unnecessary  III,  4,  d,  PL  1390. 
CHARTER 

amendment  of,  renewal  of,  supplement  of  III,  3,  a,  PL  1388. 
approval  of,  III,  2,  a,  PL  1388. 
CLASSIFICATION 

Commission  may  classify  rates  V,  3,  PL  1404. 
of  Public  Service  Companies  by  the  Commission  V,  15,  PL  1413. 
of  service  and  rates,  allowed  III,  i,  b,  PL  1387. 
power  of  Commission  to  supervise  V,  2,  PL  1403. 
COMMISSION— CONSTITUTION  OF— IV,  PL  1396-1402. 
appropriation  for  IV,  11,  PL  1400. 
counsel  for  IV,  6,  PL  1398. 
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employees  IV,  9,  PL  1399;  IV,  la,  PL  140a 
investigator  of  accidents  IV,  8^  PL  1398. 
marshal  IV,  7,  PL  1398;  VI,  13,  PL  1424. 
offices,  meetings,  etc.  IV,  17-20,  PL  1401-2. 
organization  of  VI,  54,  PL  I43^ 
power  of  one  commissioner  IV,  4,  PL  1397. 
qualifications,  terms,  etc.  IV,  2,  PL  1396;  IV,  12,  PL  140a 
quorum  IV,  3,  PL  1396. 

removal  of  employees  or  commissioners  IV,  14,  15,  PL  1401. 
salaries,  etc.,  IV,  10,  11,  PL  1399,  1400;   VI,  54,  PL  1436. 
seal  IV,  I,  PL  1396. 
secretary  IV,  5,  PL  1397- 
vacancies  IV,  3,  PL  1396. 
COMMISSION— DUTIES  OF 

to  make  written  orders  in  all  hearings  VI,  10,  11,  PL  1423;    V,  19, 

PL  1415;  V,  21,  PL  1417. 
to  report  annually  to  the  Governor  VI,  48,  PL  1433. 
COMMISSION— POWERS  OF— V,  PL  1402-1419. 
accounts,  control  of  V,  15,  PL  1412,  3. 
approvals  by.    See  Approval  of. 
complaints  to.    See  Complaint, 
connections,  to  require  between  railway  lines  V,  y,  PL  1406. 

between  telegraph  lines  V,  8^  PL  1407. 

between  telephone  lines  V,  9,  PL  1407. 
crossings,  to  regulate  construction  of  V,  12,  PL  1408-12. 
damages,  to  recover  any  paid  to  property  owners  V,  12,  PL  141 1. 
facilities,  to  prescribe  adequate  V,  17,  PL  1414. 
fees  collectible  by  Commission  VI,  47,  PL  1433. 
general  powers  V,  27,  28,  PL  1419;  V«  1,  PL  1402. 
hearings,  to  hold  V,  19^  PL  I4I5- 

to  hold  upon  its  own  motion  VI,  8,  PL  1423. 
improvements,  to  require  making  of  V,  13,  PL  1412. 
inspection  of  property  and  records  V,  23,  PL  1418. 
Interstate  Commerce  Commission,  to  petition  V,  11,  PL  1408. 
obedience  of  companies,  to  compel  VI,  33,  PL  1429. 
order,  to  compel  complainant  to  defend  appeal  VI,  20^  PL  1426. 
rates,  to  regulate  V,  3,  4,  PL  1403,  4. 

to  apportion  joint  rates  V,  10,  PL  1408. 
records,  to  inspect  V,  23,  PL  1418. 

to  require  filing  of  V,  15,  PL  1413. 
rehearings,  to  hold  VI,  12,  PL  1423. 
reparation,  to  make  order  of  V,  5,  PL  1405. 
reports,  to  compel  filing  of  V,  25,  PL  1418. 
revaluation,  to  make  V,  20,  b,  PL  1416. 
routes  ol  siicei  railways,  to  supervise  V,  17,  PL  1414- 
rules  and  regulations,  to  make  V,  26,  PL  1419- 
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securities,  to  investigate  issues  of  V,  14,  PL  1412, 

to  compel  accounting  for  V,  22,  PL  1418. 
service,  to  prescribe  the  quality  of  V,  2,  PL  1403. 

to  set  standard  of  V,  13,  PL  1412. 
tariffs  and  schedules,  to  prescribe  form  of  V,  16,  PL  1413. 

to  limit  number  of  II,  d,  PL  1378. 
transfers,  to  regulate  V,  6^  PL  1406. 
valuation,  of  property  V,  ao,  a,  PL  1415. 

of  franchises,  etc.  V,  21,  PL  1416. 

to  prescribe  form  of  V,  20,  c,  PL  1416. 
witnesses,  to  compel  attendance  of  V,  24,  PL  1418. 
COMMON   CARRIERS.      See   also    RAILROADS— STREET   RAIL- 
WAYS, 
bill  of  lading,  liability  on  II,  q,  PL  1383. 
continuous  passage,  duty  to  provide  II,  p,  s,  PL  1383,  4, 
definition  of  I,  PL  1376. 

distribution  without  discrimination  II,  n,  PL  1382. 
general  power  of  Commission  over  V,  17,  PL  14 14. 
facilities,  roust  be  adequate  II,  m,  PL  1381. 
rates,  on  long  and  short  hauls  III,  9,  a,  PL  1394. 

power  of  Commission  to  regulate  V,  3,  4,  PL  1403,  4. 
schedules  and  tariffs,  filing  of  II,  d,  PL  1378. 
service,  power  of  Commission  over  V,  17,  PL  1414. 
transfers,  power  of  Commission  over  V,  i,  PL  1402. 
COMMONWEALTH,  property  of  not  subject  to  Commission  I,  PL  1377. 
COMPLAINT.    See  also  PRACTICE. 

dismissal  of  VI,  10,  PL  1423;  VI,  7,  PL  1422. 
party  making,  may  be  ordered  to  defend  appeal  VI,  20,  PL  1426. 
right  of  Commission  to  act  without  VI,  8,  PL  1423. 
right  of  company  to  make  III,  i,  d,  PL  1387. 
right  of  any  person  to  make  VI,  6,  PL  1422. 
CONNECTING  COMPANIES 

continuous  service  to  be  provided  by 

railroad  companies  II,  s,  PL  1384;   V,  7,  PL  1406. 

telegraph  companies  II,  u,  PL  1385;  V,  8,  PL  1407. 

telephone  companies  II,  v,  PL  1385 ;  V,  9,  PL  1407. 
joint  tariffs  to  be  filed  II,  e,  PL  1378. 
time  schedules  of  II,  r,  PL  1383 ;  V,  6,  PL  1406. 
CONNECTIONS.    See  also  SWITCH  CONNECTIONS, 
approval  of  Commission  for  V,  18,  PL  1414. 
railroad  lines  II,  s,  1384;   V,  7,  1406. 
telegraph  lines  II,  u,  PL  1385;  V^  8,  PL  1407. 
telephone  lines  II,  v,  P.  L.  1385 ;  V,  9,  PL  1407. 
CONSTITUTIONALITY,  provisions  of  the  act  are  severable  VI,  50, 

PL  1434- 
CONTEMPT  OF  COURT.    Sec  PRACTICE. 


Digitized  by  CjOOQ  IC 


X  APPENDIX, 

CONTRACTOR  for  construction  of  crossings  V,  12,  PL  14". 
CONTRACTS 

approval  of  contracts  between  municipalities  and  public  service  com- 
panies III.  II,  PL  1395.    (See  VI,  $4,  PL  1436.) 

for  construction  of  crossings  V,  12,  PL  141 1. 

for  exchange  of  service  between  companies  III,  9^  b,  PL  1394. 

filing  of,  with  the  Commission  II,  g,  PL  1379^ 
CONTROLLING  RIGHTS,  purchase  of  III,  6^  c,  PL  1392;   V,  18,  PL 

1414. 
CONVEYANCE  OF  PASSENGERS  AND  PROPERTY,  defined  I.  PL 

1376. 
CORPORATIONS,  defined  I,  PL  I37S 
COSTS  of  hearings  VI,  2,  PL  1421. 

on  appeal  VL  18^  PL  14^;  VI,  24.  PL  1428. 
COURTS.    See  also  APPEALS,  PRACTICE, 

aid  of  for  Commission  VI,  3,  4,  PL  1421. 

appeal  to  VI.  17,  PL  1424;   V,  5,  I4Q5. 

Dauphin  County,  jurisdiction   in  injunctions  VI,  31.   PL   1429;    in 
mandamus  VI,  33,  PL  1429;  in  suits  for  penalties  VI.  35.  PL  I430t- 

Superior  Court,  exclusive  jurisdiction  of  appeak,  VI.  17,  PL  1424. 

may  grant  special  order  of  supersedeas  VI,  19^  PL  1426. 
CROSSINGS 

construction,  alteration,  etc.  Ill,  5.  PL  1391 ;   V,  18,  PL  1415* 

duty  of  companies  to  obey  orders  regarding  II,  t,  PL  1384. 

regulation,  of,  by  Commission  V,  i,  PL  1403;  V,  12,  PL  1408. 

relocation  of  V,  12,  PL  1409;  damages  for  V,  12,  PL  1410: 

safety  appliances  at  II,  t,  PL  1384;  V,  12,  PL  1409. 
DAMAGES 

appeal  from  award  of  VI,  17.  PL  1425. 

civil  liability  of  companies  VI,  40,  PL  1432. 

crossings,  for  construction  of  V,  12.  PL  14091 

rates,  for  excessive  V,  5,  PL  1405. 

recovery,  against  common  carrier  II,  q.  PL  1383. 
by  Commonwealth  V,  12.  PL  141 1. 
DEFINITIONS  I.  PL  1375-7- 

DEMURRAGE  CHARGES,  power  to  regulate  V,  17,  PL  1414. 
DINING  CAR  CORPORATIONS  arc  within  the  act  I,  PL  1375- 
DISCRIMINATION 

In  general,  forbidden  III.  8^  a,  b,  PL  1393. 

against  connecting  carrier  IL  s,  PL  1384. 

against  connecting  telegraph  company  II,  u,  PL  1385. 

against  connecting  telephone  company  II,  v,  PL  1385. 

by  allowing  for  service  rendered  III,  i.  e,  PL  1387. 

by  false  billing,  classification,  etc.  Ill,  9^  b,  PL  1394. 

in  distribution  of  cars,  etc.  II,  n,  PL  1382 ;  V,  17,  PL  1414. 

in  payments  III,  i,  c,  PL  i^. 
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in  rates  III,  8,  a,  PL  1303. 

hearing  to  determine  V,  3,  PL  1403. 

reparation,  order  for  V,  5,  PL  I4t>5. 

short  and  long  hauls  III,  9»  a»  PL  1394. 

short  and  long  transmission  of  messages  III,  10,  PL  I3$>4. 
DISTRIBUTION  OF  FACILITIES.    Sec  FACILITIES. 
DIVIDENDS,  automatic  change  of  rates  to  meet  III,  i*  a,  PL  1387- 
ELECTRIC  CORPORATIONS.    See  LIGHT,  HEAT.  AND  POWER. 
ENTRY,  right  of,  by  Commission  V,  23,  PL  1418. 
EVIDENCE 

accidents,  report  of  inadmissible  II,  x,  PL  1386;  IV,  8,  PL  1399- 

copies  of  Commission's  records  admissible  VI,  46,  PL  1433* 

depositions  VI,  5,  PL  14^2. 

examiners  to  take  testimony,  appointment  of  IV,  4,  PL  X397* 

in  appeals  to  court  VI,  23,  PL  14^ ;  VI,  25,  PL  1438. 

in  suit  upon  an  order  of  reparation  V,  5,  PL  1405. 

production  of  VI,  i,  PL  1420. 
EXAMINERS  to  take  testimony,  appointment  of  IV,  4,  PL  1397- 
EXCHANGE  OF  SERVICE  between  companies  III,  ft  b,  PL  1394- 
EXEMPTION  of  initial  carrier  from  liability  II,  q,  PL  1383- 
EXPRESS  COMPANIES.    See  COMMON  CARRIERS. 
EXTENSIONS 

duty  of  company  to  make  II,  c,  m,  PL  I377»  1581. 

power  of  Commission  to  compel  V,  i,  13,  PL  1402.  1412. 

valuation  of  V,  JO,  b,  PL  1416. 
FACILITIES 

adequacy,  Commission  is  judge  of  V,  i,  PL  1403. 
hearing  to  determine  V,  2,  PL  1403. 

crossing  of,  See  Crossings. 

definition  of  I,  PL  1376. 

distribution  of  V,  I,  PL  1403;  V.  17,  PL  1414. 
discrimination  in,  forbidden  II,  n,  PL  1382. 
filing  schedule  of  II,  d,  PL  1378. 

duty  to  furnish  II,  a,  PL  I377;   H.  m,  PL  1381. 
make  improvements  in  II,  c,  PL  1377* 

standard  of  V,  13,  PL  1412. 

use  of  by  another  company  II,  s,  PL  1384. 
FEES  for 

copies  of  records,  etc.,  of  Commission  VI,  47,  PL  I433- 

service  of  process  on  appeals  VI,  2^,  PL  1428. 

service  of  subpcena  VI,  2,  PL  1421. 

witnesses  VI,  2,  PL  1420. 
FERRY  CORPORATIONS.    Sec  COMMON  CARRIERS. 
FILING 

certificates  of  Notification  III,  4,  b,  c,  PL  1389,  90. 

contracts  IL  g»  PL  I379* 
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joint  tariffs  II,  e,  PL  137& 

rates,  for  excursion  tickets,  etc.  Ill,  9,  b,  PL  1394. 
for  service  exchanged  III,  9^  b,  PL  IJ94. 
notice  of  change  of  II,  f,  PL  1379. 
sliding  scale  of  III,  i,  a,  PL  1386. 

records,  maps,  accounts,  etc  V,  15,  PL  1413. 
tof  foreign  corporations  II,  j,  PL  1381. 

reports  II,  h,  PL  1380;  V,  25,  PL  141B. 

rules  and  regulations  II,  d,  PL  1378. 

tariffs  and  schedules  11,  d,  PL  1378;  HL  7»  PL  I393- 
effect  of  filing  VI,  41,  PL  143^. 
form  of  V,  16,  PL  1413- 

written  order  to  be  filed  after  each  hearing  VI,  10,  11,  PL  1423. 
FOREIGN  COMMERCE,  act  does  not  apply  to  VI,  49,  PL  1434- 
FOREIGN  CORPORATIONS,  right  to  operate  III,  3.  b,  PL  1388. 

records  of,  to  be  furnished  II,  j,  PL  1380. 
FRANCHISES 

capitalization  of  III,  6,  a,  PL  1392. 

renewal  of  III,  3.  a,  PL  1388;  V,  i8»  PL  1414. 

sale  of  III,  3.  c,  PL  1388. 

valuation  of  V,  21,  PL  1416,  7- 
GAS  CORPORATIONS 

meter  tester  to  be  kept  by  II,  w,  PL  1395- 

courts  no  longer  control.    See  ACTS,  portions  of  act  of  1874  repealed. 

quality  of  gas.  Commission  is  judge  of  V,  i,  PL  1403. 
GRAIN  ELEVATOR  CORPORATIONS  arc  within  the  act  I,  PL  i37S. 
HEALTH  DEPARTMENT,  powers  of  unaffected  VI,  45.  PL  1433- 
HEARING 

In  general  V,  19,  PL  141S. 

before  court  on  special  order  of  supersedeas  VI,  19^  PL  1426. 

costs  of  VI,  2,  PL  1421. 

public,  all  hearings  shall  be  VI,  i,  PL  1420. 

written  order  to  be  filed  after  every  VI,  10,  11,  PL  1423. 
HEAT  CORPORATIONS.    See  LIGHT,  HEAT,  AND  POWER. 
IMMUNITY  from  prosecution  VI,  i,  PL  1420. 
IMPROVEMENTS 

duty  to  make  II,  c.  PL  I377;  H.  m,  PL  1381. 

power  of  Commission  over  V,  i,  PL  1402;    V,  13,  PL  1412;   V,  17, 
PL  1414. 

right  to  enjoy  profits  of  III,  i,  a,  PL  1387. 
INCLINE    PLANE   CORPORATIONS.    Sec   also   COMMON    CAR- 
RIERS. 

transfers,  etc.  II,  r,  PL  1383;  V,  6.  PL  1406. 
INCORPORATION^  approval  of  Commission  III,  2.  PL  1388;    V,  18. 

PL  1414. 
INFORMATION,  may  be  kept  secret  by  Commission  V,  26,  PL  1419^ 
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INITIAL  CARRIER,  liability  of  II.  q,  PL  1383. 
INJUNCTION 

to  enforce  order  of  Commission  VI,  33,  34,  PL  1429. 

to  stay  order  of  Commission  VI,  3I1  PL  1429. 
effect  of  VI,  36b  PL  1430. 
INSPECTION,  genera!  power  of  Commission  V,  23,  PL  1418. 
INTERNAL  AFFAIRS,  powers  of  Secretary  unaffected  VI.  45.  PL  143^. 
INTERSTATE  COMMERCE,  act  does  not  apply  to  VI,  4ft  PL  UM 
INTERSTATE  COMMERCE  COMMISSION 

accounts,  I.  C.  C.  system  to  be  followed  V,  15,  PL  1413. 

facilities.  I.  C.  C.  rule  to  be  followed  II.  n.  PL  1382. 

Public  Service  Commission  may  petition  to  V,  11,  PL  1408. 

reports  made  to  I.  C.  C.  copies  to  be  filed  with  Public  Service  Com- 
mission V,  25,  PL  1418. 

schedules,  I.  C.  C.  form  to  be  used  II,  d,  PL  1378 ;  V,  16,  PL  1414. 
ISSUE  OF  STOCKS.  Etc.    See  SECURITIES. 
JOINT  RATES 

power  of  Commission  to  apportion  V,  10.  PL  1408. 

through  telephone  service  V,  ft  PL  1408;  IL  v,  PL  1385. 

regulation  of  by  Commission  V,  3,  PL  1404;   V,  7,  PL  1406. 
JOINT  TARIFFS  AND  SCHEDULES,  to  be  filed  II.  e,  PL  1378. 

"published  rate"  legal  if  none  is  filed  II,  e,  PL  I37ft 
JOINT  STOCK  COMPANIES  are  "corporations"  I,  PL  1375- 
JURY  TRIALS  VI.  17,  PL  1425;  VI.  2ft  PL  1428. 
LEASES.    See  also  SALE. 

contpantes  operating  under,  reports  of  II,  i,  PL  1380. 

copies  of.  to  be  filed  II,  g,  PL  I37ft 

power  to  make  III.  3.  c,  PL  1388. 
LIABILITIES  in  general  II,  PL  1377-86. 

civil  liability  of  companies  VI,  40,  PL  1432. 
LIGHT,  HEAT,  AND  POWER  COMPANIES  are  within  the  act  I, 
PL  1375. 

meters,  must  keep  tester  for  II.  w,  PL  1385. 

quality  of  product,  Commission  is  judge  of  V,  i,  PL  1403- 
LIMITATION 

of  the  act  I.  PL  1375- 

of  suits  for  damages  for  excessive  charges  V.  5f  PL  1405. 

of  suits  for  penalties  VI,  44,  PL  1432. 
LIVESTOCK,  distribution  of  facilities  may  favor  II,  n.  PL  1382. 
MANDAMUS  to  enforce 

obedience  of  orders  of  Commission  VI,  33.  34,  PL  1429. 

payment  of  damages  to  property  owners  V,  12,  PL  141 1. 
MANUFACTURER,  of  gas,  electricity,  etc.,  for  private  use.  is  not  witb«*« 

the  act  I,  PL  I375. 
MAPS.    See  RECORDS. 
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MERGER 

approval  of  V,  i8»  19,  PL  1414. 

capitaliiation  upon  III,  6,  a,  PL  1392. 

power  to  merge  III,  3,  c,  PL  1388. 

valuation  of  franchises  upon  V,  21,  PL  14161 
METERS,  tester  to  be  kept  by  companies  11,  w,  PL  13B5. 
MUNICIPALITIES 

are  not  "corporations'*  within  the  act  I,  PL  t375« 

contracts  with  companies  to  be  approved  III,  ii>  PL  1395.    (See  VL 
54,  PL  1436.) 
to  be  filed  11,  g>  PL  I379i 

contracts  concerning  crossings  III,  5,  PL  1391;   V,  i,  PL  141a 

definition  of  I,  PL  13761 

engaged  in  furnishing  public  service: 

approval  of  Commission  III,  3,  d,  PL  13881 
must  file  reports,  etc.  II,  i,  PL  1380;   V,  15,  PL  I4>3- 
NATURAL  GAS  CORPORATIONS  are  within  the  act  I,  PL  1375. 
NOTICE  OF 

accidents  II,  x,  PL  1386. 

application  for  change  of  rates  II,  f,  PL  1379. 
for  injunction  VI,  31,  PL  1429^ 

change  in  rates,  to  be  filed,  etc.  II,  f,  PL  1379^ 
when  30  days  not  necessary  V,  4,  PL  1404. 

hearing— generally  V,  19,  PL  141S ;  VI,  7,  PL  1423. 
concerning  crossings  V,  12,  PL  1409. 
concerning  valuation  V,  21,  PL  1417. 
NOTIFICATION,  CERTIFICATE  OF.    Sec  CERTIFICATE. 
OFFICERS 

disobedience  of  orders  VI,  35,  PL  1430;  VI,  39,  PL  I43i- 
of  subpcena  VI,  4,  PL  1421. 

misdemeanor,  what  is  a  VI,  37,  38,  PL  1430,  31. 

penalty,  when  not  liable  VI,  41,  PL  1432. 
OPINIONS  of  the  Commission 

copy  certified  to  court  in  appeals  VI,  18,  PL  1426^ 

filing  of  VL  II,  PL  1423. 
ORDERS 

amendment  of  VI,  12,  PL  1423;  VI,  i6»  PL  1424. 

companies  must  obey  II,  y,  PL  1386. 

copies  must  be  filed  on  appeal  VI,  18,  PL  1426^ 

court  order  to  enforce  Commission's  subpoena  VI,  3,  PL  1421. 

injunction  to  stay  VI,  31,  PL  1429* 

penalty  for  violation  VI,  35*  36b  39,  PL  1430,  3i« 

power  of  Commission  to  make  V,  27,  28,  PL  1419* 

reparation  V,  5.  PL  1405;  VI,  17,  PL  142S 

service  and  return  of  VI,  13,  PL  1424. 

violation  of  VI,  9,  PL  1423* 

written  order  to  be  filed  after  hearing  VL  10^  n,  PL  14^ 


Digitized  by  CjOOQ  IC 


APPENDIX.  XV 

PARTIES 

costs  may  be  placed  upon  VI,  2,  PL  1421. 

who  may  join  on  appeal  VI,  20,  PL  1426. 
PASSES,  to  whom  allowed  IH,  9,  b,  PL  1394. 
PAYMENTS 

advance,  minimum,  discount,  etc.  Ill,  i,  c,  PL  1387. 

damages  to  property  owners  V,  12,  PL  141 1. 

fines,  are  payable  to  the  Secretary  VL  43,  PL  1432. 

for  service  rendered  by  shippers  III,  i,  e,  PL  1387. 
PENALTIES 

are  cumulative  VI,  42,  PL  1432. 

limitation  of  actions  for  VI,  44,  PL  1432. 

officers,  false  statements  by  VI,  37,  38,  PL  I43i- 

payable  to  the  Secretary  VI,  43,  PL  1432. 

right  of  company  to  impose  III,  i,  c,  PL  1387. 

violation  of  orders  VI,  35,  PL  1430;  VI,  39,  PL  1431. 
each  day  a  separate  offense  VI,  36^  PL  1430. 

when  companies  and  officers  not  liable  VI,  41,  PL  1432. 
PERISHABLE  GOODS,  distribution  of  cars  may  favor  IL  n,  PL  1382. 
PERJURY  VL  I,  PL  i4aa 
PERSONS  within  the  act,  defined  I,  PL  1376. 
PETITION.    See  also  PRACTICE. 

by  Commission  to  Interstate  Commerce  Commission  V,  11,  PL  1408. 

procedure  by  VI,  6,  PL  1422. 
PIPE  LINE  CORPORATIONS  are  within  the  act  L  PL  1375- 
POWER  CORPORATIONS.    See  LIGHT,  HEAT.  AND  POWER. 
PRACTICE  AND  PROCEDURE 

In  general  to  enforce  the  act  VI,  33i  34.  PL  1429. 
I.  Before  the  Commission.    VI,  1-17,  PL  1420-1424. 

complaint,  satisfaction  of  VI,  7,  PL  1422. 

costs  of  hearing  VI,  2,  PL  1421. 

depositions  VI,  5,  PL  1422. 

evidence,  production  of  VI,  i,  PL  1420. 

hearings,  on  motion  of  Commission  VI,  8,  PL  1423. 
on  motion  of  party  VI,  6,  7,  PL  1422. 
for  violation  of  order  VI,  9,  PL  1423. 
stenographic  notes  of  VI,  7,  PL  1423- 
written  order  after  VI,  10,  11,  PL  1423. 

opinions  of  the  Commission  VI,  11,  PL  1423. 

orders  and  awards^  appeals  from  VI,  17,  PL  1425. 
amendment  of,  on  rehearing  VI,  12,  PL  1423. 
service  and  return  VI,  13,  PL  1424. 

parties,  right  of  intervention  VI,  I4>  I7f  PL  1424,  5- 

petition  and  answer,  contents,  service  of  VI,  6^  PL  1422. 

rehearing,  application  for  VI,  14-16,  PL  1424* 
for  amendment  of  order  VI,  12,  PL  1423. 
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rules  of  practice  VI,  i,  PL  1420. 
subpoena,  compelling  obedience  of  VI,  3,  4,  PL  1421. 
service  of  VI,  2,  PL  1420. 
2.  Oh  appeal  to  the  Courts.    VI,  17-32,  PL  1424-29. 
answer,  filing  and  service  of  VL  21,  PL  1427. 
bond  VI,  19,  PL  1426. 
burden  of  proof  VI,  23,  PL  1427. 
costs  VI,  18,  24,  PL  1426^  1427* 
decree  VI,  24,  PL  1427. 
errors,  specifications  of  VI,  17,  PL  1425. 
evidence  admissible  VI,  25,  PL  1428. 
injunction  to  stay  order  VI,  31,  PL  1429. 
jury  trial  VI,  17,  PL  142S;  VI,  29.  PL  1428. 
notice  to  Commission,  of  appeal  taken  VI,  18,  PL  1425. 

of  petition  for  injunction  VI.  31,  PL  1429. 
parties,  who  may  be  made  VI,  20,  PL  1426. 
pleadings  VL  21,  PL  1427- 
powers  of  the  court  VI,  22,  PL  1427. 
precedence  on  court  calendar  VI,  28,  PL  1428. 
process,  service,  etc.,  same  as  civil  actions  VI,  26,  PL  1428. 
service  of  answers  VI,  21,  PL  1427. 
supersedeas,  when  appeal  shall  be  VI,  19,  PL  1426. 
Supreme  Court,  appeal  to  VI,  30,  PL  1428. 
PREFERENCE.    See  DISCRIMINATION. 
PROPERTY  OWNERS. 

notice  to,  of  hearings  concerning  crossings  V,  12,  PL  1409. 
recovery  of  damages  by  V,  12,  PL  14 10. 
PUBLIC  RECORDS.    See  RECORDS. 
PUBLIC  SERVICE  COMPANIES 

charter  and  franchises,  renewal  of  III,  3,  a,  PL  1388. 

civil  liability  of  VI,  40,  PL  1432. 

contracts  with  municipalities  III,  11,  PL  I395  (VI,  54»  ^h  1436). 

definition  of  L  PL  1375- 

duties  of  II,  PL  1377-86: 

accidents,  to  give  notice  of  II,  x,  PL  1386. 

accounts,  to  carry  depreciation  account  V,  15,  PL  14 1 3- 

to  use  system  prescribed  II,  i,  PL  1380. 
bill  of  lading,  to  issue  II,  q,  PL  1383. 
connections,  with  lateral  railroads  II,  o,  PL  1382. 
telegraph  lines  II,  u,  PL  1385. 
telephone  lines  II,  v,  PL  1385. 
crossings,  to  construct  IL  t,  PL  1384. 
filing,  certificate  of  notification  III,  4,  b,  PL  1389- 
contracts,  leases,  etc.  II,  g,  PL  1379^ 
joint  tariffs  II,  e,  PL  1378. 
reports  and  accounts  II,  h,  PL  1380. 
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tariflFs  and  schedules  II,  d.  PL  1378;  HI,  7,  PL  1393;  VI,  54, 
PL  1436. 
furnish,  adequate  facilities  II,  m,  n,  PL  1381,  2. 
continuous  service  II,  p,  s,  PL  1383,  4. 
maps,  profiles,  etc.  II,  k,  PL  1381. 
service  and  facilities  IL  a»  PL  1377. 
transfers  IL  r,  PL  1383. 
meters,  to  keep  a  tester  for  II,  w,  PL  1385. 
orders  of  Commission,  to  obey  II,  y,  PL  1386. 
orders  of  court,  to  obey  VI,  32,  PL  1429. 
rates,  to  charge  reasonable  II,  b,  PL  1377. 

to  file  notice  of  change  of  II,  f,  PL  1379. 
records,  to  keep  within  the  Commonwealth  II,  j,  PL  1380. 
repairs  and  improvements,  to  make  II,  c,  PL  1377. 
securities,  to  account  for  proceeds  of  II,  I,  PL  1381. 

to  file  Certificate  of  Notification  upon  issuing  III,  b,  c,  PL 
1389,  90. 
incorporation  of  III,  2,  a,  PL  1388. 

operation,  filing  schedules  condition  precedent  to  III,  7,  PL  1393. 
penalty,  when  not  liable  to  VI,  41,  PL  1432. 
powers  of  III,  PL  1386-95. 

charter,  to  renew  and  extend  III,  3,  a,  PL  1388. 
classify,  rates  and  services  III,  if  b,  PL  1387. 
complain  to  the  Commission  III,  i,  d,  PL  1387. 
controlling  rights,  to  purchase  III,  6,  c,  PL  1392. 
foreign  corporations  III,  3,  b,  PL  1388. 
improvements,  to  enjoy  returns  from  III,  i,  a,  PL  1387. 
municipalities  may  supply  service  III,  3,  d,  PL  1388. 
payment  to  shipper  for  services  III,  i,  e,  PL  1387. 
rates,  to  charge  reasonable  III,  h  *»  PL  1386. 
to  make  sliding  scale  of  III,  i,  a,  PL  1386. 
rights,  to  enjoy  upon  incorporation  III,  2,  b,  PL  1388. 
rules  and  regulations,  to  make  III,  i,  c,  PL  1387. 
sale,  assignment,  merger,  etc.  Ill,  3,  c,  PL  1388. 
securities,  to  issue  III,  4»  ^f  PL  1389. 
valuation,  to  receive  certificate  of  III,  4  a,  PL  1389. 
prior  rights  unaffected  by  this  act  III,  12,  PL  1395- 
PUBLISHING 

joint  tariffs  and  schedules  II,  e,  PL  1378. 
tariffs  and  schedules  II,  d,  PL  1378;   V,  16,  PL  1413. 
notice  of  change  of  IL  f»  PL  1379. 
PULLMAN  CAR  CORPORATIONS.    See  COMMON  CARRIERS. 
PURCHASE  of  controlling  rights  in  other  companies  III,  6,  c,  PL  1392. 
QUO  WARRANTO  by  Attorney  General  VI,  34,  PL  1429. 
RAILROAD  COMMISSION,  transfer  to  Public  Service  Commission  VI, 
52,  54,  PL  1435,  36. 

\ 
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RAILROAD   CORPORATIONS.     Sec   also   COMMON   CARRIERS. 
PUBLIC  SERVICE  COMPANIES, 
continuous  service  11,  s,  PL  1384. 
crossings,  see  Crossings, 
definition  of  I,  PL  1376. 

switch  connections  11,  o,  PL  1582;   V,  7,  PL  1406. 
RATES 

allowance  to  shipper  for  services  III,  i,  e,  PL  1387. 

appeal  from  rates  fixed  shall  be  a  supersedeas  VI,  19,  PL  1426. 

classification  of  III,  i,  b,  PL  1387. 

demurrage,  track  storage,  etc.  V,  17,  PL  1414. 

discrimination,  see  Discrimination. 

filing  and  posting,  when  it  relieves  from  liability  VI,  41,  PL  1432. 

inadequate  V,  3,  PL  1404. 

joint  rates,  apportionment  of  V«  10^  PL  1408;  II,  v,  PL  1385. 

filing  of  II,  e,  PL  1378L 
long  and  short  hauls  III,  9,  a,  PL  I394- 
long  and  short  transmission  of  messages  III,  10,  PL  1394;  V,  i,  PL 

1402. 
maximum  rates  V«  3,  PL  1404- 
mistake  in  charge,  effect  of  III,  8,  a,  PL  I393< 
reasonable,  duty  to  charge  II,  b,  PL  I377- 

hearing  to  determine  V,  3,  PL  1403. 
regulation  of,  power  of  Commission  V,  i,  PL  1402,  3. 
right  of  company  to  collect  III,  i,  a,  PL  1386. 
service  exchanged  with  other  companies  III,  9^  b,  PL  1394. 
special  rates  on  excursion  tickets,  etc.  Ill,  9,  b«  PL  13^. 

others  forbidden  III,  8,  a,  PL  1393- 
tariffs  and  schedules,  see  Tariffs  and  Schedules, 
zone  system  allowed  III,  9,  a,  PL  1394;  HL  10,  PL  i395- 
RECORDS 

1.  Of  Companies, 

Commission  to  have  access  to  at  all  times  V,  15,  PL  1413;  V,  21,  PL 

1417;   V,  23,  PL  141a 
copies  of  to  be  furnished  to  the  Commission  II,  k,  PL  1381 ;   V,  15, 

PL  1413;  VI,  2,  PL  1420. 
Interstate  Commerce  Commission  system  used  V,  15,  PL  1413* 
must  be  kept  within  the  state  II,  j,  PL  1380;   VI,  4,  PL  1421. 
supervision  of  Commission  II,  i,  PL  1380;  V,  15,  PL  1413. 

2.  Of  the  Commission, 

certified  to  Attorney  General  on  investigation  of  stock  issue  V,  14, 

PL  1412. 
certified  to  court  on  appeal  VI,  i8>  PL  1426. 
stenographic  notes  of  hearings  VI,  7,  PL  1423. 

3.  Of  the  Commonwealth  and  its  municipd  corporations, 
right  of  the  Commission  to  examine  V,  23,  PL  1418. 
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4.  Public  Records. 
certificates  of  Notification  are  III,  4,  d,  PL  1390. 
reports  of  accidents  are  not  IV,  8,  PL  1399. 
REFRIGERATING  CORPORATIONS  are  within  the  act  I.  PL  1375- 
REHEARINGS  VI,  12,  PL  1423;  VI,  14-16,  PL  1424. 
REMEDY.    See  ACTIONS,  PRACTICE. 
REORGANIZATION.    See  also  MERGER, 
securities,  issue  of  III,  6,  b,  PL  1392. 
valuation  of  V,  21,  PL  1416. 
REPAIRS 

Commission's  power  to  supervise  V,  i,  PL  1402;   V,  13,  PL  1412. 
duty  of  companies  to  make  II,  c,  PL  1377. 
REPARATION  in  case  of  excess  charges  V,  s,  PL  1405. 
REPEALS.    See  ACTS  REPEALED. 
REPORTS 

accidents,  reports  of  II,  x,  PL  1386. 

report  of  investigator  of  IV,  8,  PL  1399. 
annual  report  of  the  Commission  VI,  48,  PL  1433. 
filing  of  II,  h,  PL  1380;  V,  15,  PL  1413. 

power  of  Commission  to  compel  V,  25,  PL  1418. 
form  of  V,  25,  PL  1419. 

sale  of  securities,  report  of  proceeds  V,  22,  PL  1418. 
REVALUATION,  Commission  may  make  V,  20,  b,  PL  1416. 
ROUTES,  power  of  Commission  to  regulate  V,  i,  PL  1402;   V,  17,  PL 

1414. 
RULES  AND  REGULATIONS 

of  companies,  concerning  schedules  II,  d,  PL  1378- 
must  be  reasonable  V,  2,  PL  1403. 
right  to  make  III,  i,  c,  PL  1387. 
of  Commission  V,  26,  27,  28»  PL  1419-    See  Practice. 
SALE  OF 

property  and  franchises  III,  3,  c,  PL  1388;   V,  18,  PL  1414. 
securities, 

accounting  for  II,  1,  PL  1381 ;   V,  22,  PL  1418. 
held  in  the  treasury  III,  4,  c,  PL  1390. 
SCHEDULES.    See  also  TARIFFS  AND  SCHEDULES. 

time  schedules,  arrangement  of  II,  r,  PL  1383 ;  V,  6,  PL  1406. 
change  of  II,  m,  PL  1381 ;  V,  17,  PL  1414- 
SECURITIES 

accounting  for  proceeds  of  II,  1,  PL  1381 ;  V,  22,  PL  1418. 
controlling  interest,  purchase  of  III,  6,  c,  PL  1392;  V,  18,  PL  1414. 
false  statements  concerning  VI,  38,  PL  i43i- 
fictitious  issue  of,  void  III,  4,  a,  PL  1389. 
investigation  of  by  Commission  V,  14,  PL  1412, 
issue,  power  to  III,  4f  a,  PL  1389. 
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issue  for  12  mo.  or  less  III,  4,  d,  PL  1390. 

refunding  such  securities  III,  4,  d,  PL  iJQi. 

issued  prior  to  Jan.  i,  1914,' unaffected  III,  4*  d,  PL  1391. 

merger,  amount  to  be  issued  upon  III,  6,  a,  PL  IJ92. 

Notification,  filing  certificate  of  III,  4,  b,  c,  PL  1389,  9a 

regulation  of  issue  by  Commission  V,  i,  PL  1403. 

reorganization,  issue  upon  III,  6,  b,  PL  1392. 

unlawful  issue  a  misdemeanor  VI,  37,  PL  1430. 

Taluation  of  V,  21,  PL  1416,  17. 

application  for  certificate  of  III,  4,  a,  PL  1389. 
SERVICE 

adequate,  duty  to  furnish  II,  a,  PL  1377;  IL  ni,  PL  1381. 
hearing  to  determine  adequacy  of  V,  2,  PL  1403. 

classification,  right  to  make  III,  i,  b,  PL  1387. 

continuous  service,  duty  to  render  II,  p,  PL  1383. 

definition  of  I,  PL  1376. 

exchange  of,  between  companies  III,  9,  b,  PL  1394. 

payment  for  services  of  shipper  IIL  i»  e,  PL  1387. 

regulation  of  V,  i,  PL  1402 ;  V,  17,  PL  1414- 

right  to  charge  for  III,  if  a,  PL  1386. 

standard  of  V,  13,  PL  1412. 
SEWAGE  CORPORATIONS  arc  within  the  act  I,  PL  I37S. 
SHIPPERS 

application  for  switch  connections  II,  o,  PL  1382. 

may  receive  certificate  of  excess  payment  V,  4,  PL  1405. 

may  receive  payment  for  services  rendered  III,  i,  e,  PL  1387. 

weighing  and  billing  of  property  V,  17,  PL  1414. 
SIDINGS,  power  of  Commission  to  supervise  construction  of  V,  i,  PL 

1403. 
SIGNALS,  power  of  Commission  to  prescribe  V,  12,  PL  1409. 
SLIDING  SCALE  OF  RATES  allowed  III,  i,  a,  PL  1386. 
STAGE  LINE  CORPORATIONS  are  within  the  act  I,  PL  1375- 
STATIONS,  power  of  Commission  to  determine  location  of  V,  i,  PL  1403. 
STOCKS.    See  SECURITIES. 

STREET  RAILWAYS.    See  also  COMMON  CARRIERS.   PUBLIC 
SERVICE  COMPANIES. 

crossings.    See  Crossings. ^ 

definition  of  I,  PL  137^ 

freight,  through  transportation  of  II,  s,  1384;  V,  7,  PL  1406. 

routes,  regulation  of  by  Commission  V,  i,  PL  1402. 

transfers,  shall  provide  for  II,  r,  PL  1383 ;  V,  6,  PL  1406. 
SUBPCENA 

avoiding  service  of  VI,  4,  PL  1421. 

disobedience  of  VI,  3,  4,  PL  1421. 

fees  for  service  of  VI,  2,  PL  1421. 

general  power  of  Commission  V,  24,  PL  1418. 

service  of  VI,  2,  PL  1420. 
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SUPERSEDEAS 

application  for  rehearing  shall  not  be  VI,  15,  PL  1424. 

interlocutory  order  of  court  VI,  19,  PL  14261 
effect  of  VI,  36^  PL  1430. 
SWITCH  CONNECTIONS 

duty  to  construct  II,  o,  PL  1382;   II,  s,  PL  1384. 

expense  of  construction  II,  o,  PL  1382. 

power  of  Commission  over  V,  i,  PL  1403;  V,  7,  PL  1406. 
TARIFFS  ANb  SCHEDULES 

change  of  II,  f,  PL  I379;  V,  4,  PL  1404- 

duty  to  file  II  d,  PL  1378. 

filing  of,  condition  precedent  to  operation  III,  7,  PL  1393. 
relieves  from  penalty  VI,  41,  PL  1432. 

form  of,  Commission  may  prescribe  V,  16,  PL  1413. 
for  common  carrier  II,  d,  PL  1378. 

joint  rates,  schedules  of  II,  e,  PL  1378. 
TELEGRAPH  AND  TELEPHONE  COMPANIES.    See  also  PUBLIC 
SERVICE  COMPANIES. 

connections  with  other  lines  V,  8,  9,  PL  1407. 

continuous  service  II,  p,  PL  1383;   II,  u,  v,  PL  1385. 

exchange  of  service  at  reduced  rates  III,  9f  h,  PL  I394- 

short  and  long  transmission  of  messages  III,  lO,  PL  1394;    V,  i, 
PL  1402. 
TESTIMONY.    See  EVIDENCE,  EXAMINERS,  RECORDS. 
THROUGH  ROUTES  to  be  provided  for  transmission  of  messages  II, 
V,  PL  1385;  V,  8.9.  PL  1407. 

for  transportation  of  freight  II,  s,  PL  1384;   V,  7,  PL  1406. 
TRANSFER  OF  FRANCHISES.    See  SALE. 
TRANSFERS 

duty  to  provide  II,  r,  PL  1383. 

power  of  Commission  to  regulate  V,  i,  PL  1402;  V,  6,  PL  1406. 
TUNNEL  CORPORATIONS  arc  within  the  act  I,  PL  1375- 
TURNPIKE  CORPORATIONS  are  within  the  act  I,  PL  I37S. 
VIOLATION  OF  ORDERS,  Etc.,  penalty  for  VI,  35.  36,  PL  1430. 
VALUATION 

certificate  of  III,  4.  a,  PL  1389- 

Commission  may  prescribe  the  form  and  substance  of  data  in  pre- 
paring valuations  V,  20,  c,  PL  14 16. 

hearings  to  determine  V,  21,  PL  1416. 

of  crossings  paid  for  by  Commonwealth  V,  la,  PL  1410. 

of  franchises  upon  merger  III,  6,  a,  b,  PL  1392. 

records  to  be  furnished  to  aid  II,  k,  PL  1381. 

revaluation  V,  20^  b,  PL  1416. 

what  matters  may  be  considered  V,  20,  a,  PL  14x5* 
WARRANT  for  payment  of  damages  V,  12,  PL  141 1. 
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WATER  CORPORATIONS  are  within  the  act  I,  PL  1375- 

Commission  is  judge  of  quality  of  product  V,  I«  PL  1403. 

Courts  no  longer  control    See  ACTS,  portions  of  Act  of  1874  re- 
pealed. 

shall  keep  tester  for  meters  11,  w,  PL  1385. 
WATERING  STOCK  forbidden  III.  6,  a,  b,  PL  1392. 
WATER  SUPPLY  COMMISSION,  powers  unaflFected  VL  45,  PL  1433- 
WHARF  CORPORATIONS  are  within  the  act  I,  PL  I37S. 

Commission  may  determine  location  of  wharves  V,  i,  PL  1403* 
WITNESSES 

aid  of  courts  to  compel  attendance  of  VI,  3,  PL  1421. 

Commission's  power  to  summon  V,  24,  PL  1418. 

fees  and  mileage  of  VI,  2,  PL  1420. 

testimony  of  VI,  li  PL  1420. 
ZONE  SYSTEM  of  rates  allowed  III,  9,  a,  PL  1394;   HI,  10,  PL  1395- 
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TITLE.  1374 

THE  PUBLIC  SERVICE  COMPANY  LAW. 

ApproTMl  July  ^$  1913.— ElfectiTe  for  sU  Pnrpoaes  Janttarj  1»  1914 

No.  854.* 

AN  ACT.i 

1*^374]  Defining  public  service  companies;  and  providing  for  their  regu- 
lation by  prescribing  and  defining  their  duties  and  liabilities;  prescrib- 
ing, defining,  and  limiting  their  powers,  and  regulating  their  incorpora- 
tions, and  to  a  limited  extent  regulating  municipal  corporations  engaged 
or  about  to  engage  in  the  business  of  public  service  companies ;  creating 
and  establishing  a  Public  Service  Commission  for  the  regulation  afore- 
said; prescribing  and  defining  the  powers  and  duties  of  such  Commis- 
sion and  its  officers,  including  the  exclusive  power  to  regulate  the  con- 
struction, alteration,  relocation,  or  abolition  of  the  crossings  of  railroad 
corporations,  street  railway  corporations,  or  other  public  service  com- 
panies, and  of  public  highways  by  the  tracks  or  other  facilities  of  said 
companies:  providing  for  the  ascertainment  by  the  Commission  of  the 
expense  and  damages  resulting  from  such  construction,  alteration,  re- 
location, or  abolition,  and  for  the  payment  of  such  expense  and  damages, 
severally  or  proportionately,  by  the  public  service  companies  interested, 
the  State,  or  municipal  corporation  concerned,  and  giving  persons  whose 
property  is  thereby  taken,  injured,  or  destroyed,  authority  to  sue  the 
Commonwealth  for  damages  in  such  cases;  providing  for  the  terms, 
salaries,  and  compensation  of  the  members  of  the  commission,  its 
officers,  counsel,  and  employes;  prescribing  and  regulating  the  prac- 
tice and  procedure  before  such  commission,  and  upon  appeal  and  judi- 
cial review  of  its  orders  and  determinations  by  the  courts  of  common 
pleas;  and  giving  the  court  of  common  pleas  of  Dauphin  County  ex- 
clusive jurisdiction  of  such  appeals  in  certain  cases,  and  of  all  injunc- 
tions, mandamus,  or  other  appropriate  proceedings  to  enforce  the  provi- 
sions of  this  act  and  the  orders  of  the  commission,  and  to  restrain  such 
orders,  subject  to  an  appeal  to  the  Supreme  Court;  prescribing  penal- 
ties, fines,  and  imprisonment  for  the  violation  of  the  provisions  of  this 
act  and  for  the  violation  of  the  orders  of  said  commission ;  making  it  the 
duty  of  the  Public  Service  Commission  to  enforce  the  provisions  of  the 
act  approved  the  nineteenth  day  of  June,  one  thousand  nine  hundred  and 
eleven,  entitled  "An  act  to  promote  the  safety  of  travelers  and  employes 
on  railroads,  by  compelling  common  carriers  by  railroad  to  properly  man 
their  trains,"  by  amending  section  nine  thereof;  repealing  the  act  ap- 
proved the  thirty-first  day  of  May,  one  thousand  nine  hundred  and 

z.  Similar  act  in  Arizona  held  not  unconstitutional  because  of  the  fail- 
ure of  the  title  to  set  forth  specifically  that  "persons"  conducting  a  public 
service  business  were  included  within  the  terms  of  the  act  Van  Dyke  v. 
Geary,  218  Fed  11 1. 
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seren,  which  |»rovided  for  the  appointaeilt  of  the  Peiuisylvaiiia  State 
Railroad  Commission;  and  sections  one  and  two  of  the  act,  approved 
the  fourth  day  of  June,  one  thousand  eight  hundred  and  eighty-three, 
entitled  "An  act  to  enforce  the  provisions  of  the  seventeenth  article  of 
the  Constitution,  relative  to  railroads  and  canals" ;  and  an  act,  entitled 
"To  provide  the  maximum  car  service  charges,  including  car  storage 
charges,  that  railroad  companies  and  corporations,  or  associations,  may 
charge  and  collect  on  each  car  loading,  and  not  unloaded  within  the  free 
time  for  unloading  cars,  and  fixing  the  free  time  that  shall  be  allowed 
for  unloading  cars,"  approved  twenty-fourth  day  of  May,  Anno  Domini 
one  thousand  nine  hundred  and  seven;  and  the  proviso  of  clause  three 
and  the  provisos  of  clause  seven  of  section  thirty-four  of  the  act,  enti- 
tled "An  act  to  provide  for  the  incorporation  and  regulation  of  certain 
corporations,"  approved  the  twenty-ninth  day  of  April,  one  thousand 
eight  hundred  and  seventy-four,  and  all  other  legislation  inconsistent 
with  or  supplied  by  this  act 

[♦1375]  ARTICLE  I.* 

Definitions. 

Section  i.  Be  it  enacted,  &c.,  That  this  act  shall  be  known, 
and  may  be  cited,  as  "The  Public  Service  Company  Law." 

The  term  "Public  Service  Company,"  when  used  in  this  act, 
includes  all  railroad  corporations,  canal  corporations,  street  rail- 
way corporations,  stage  line  corporations,  express  corporations, 
baggage  transfer  corporations,  pipe  line  corporations,*  ferry  cor- 
porations, common  carriers,  Pullman  car  corporations,  dining  car 
corporations,  tunnel  corporations,  turnpike  corporations,  bridge 
corporations,  wharf  corporations,  incline  plane  corporations, 
grain  elevator  corporations,*  tcl^raph  corporations,  telephone  cor- 
porations,* natural  gas  corporations,  artificial  gas  corporations, 
electric  corporations,  water  corporations,  water-power  corpora- 
tions, heat  corporations,  refrigerating  corporations,  sewage  cor- 
porations, doing  business  within  this  State,  and  also  all  persons 
engaged  for  profit*  in  the  same  kind  of  business  within  this  Com- 

a.  United  States  v.  Ohio  Oil  Co.,  234  U.  S.  54B,  58  L.  Ed.  1459- 
a.  State  Pub.  Ut.  Conu  v.  Monarch  Refrigerating  Co.,  267  111.  528^  108 
N.  E.  7i6l 

4.  Wolverton  v.  Mountain  States  Tel.  &  Tel.  Co.  (Colo.),  142  Pac  165. 

5.  (a)  This  act  docs  not  apply  to  persons  conducting  a  private  tele- 
phone line.   Van  Camp  ▼.  Pbdnficld  R.  B.  Tel.  Co.,  x  P.  S.  C  Rep.  183. 

(b)  Mutual  companies  are  "engaged  for  profit."  Pioneer  Tel.  &  Tel. 
Co.  v.  State  (Okk.),  144  Pac.  1060. 
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monwealth  :*  Provided,  however,  Such  persons  and  corporations 
shall  not  be  subject  to  the  provisions  of  this  act,  with  respect  to 
any  business  transacted  or  any  property  owned  by  them  outside 
of  the  Commonwealth  of  Pennsylvania ;  nor  shall  the  provisions 
of  this  act  be  so  construed  as  to  extend  to  any  matter  or  thing 
which,  under  the  Federal  Constitution,  the  Congress  of  the  United 
States  has  the  exclusive  power  to  regulate,^  or  which  the  Congress 

6.  (a)  It  is  the  duty  which  the  company  owes  to  the  public,  not  the  use 
which  the  consumer  makes  of  the  commodity  furnished,  which  makes  it 
a  public  service  company.  Pinney  &  Boyle  Co.  v.  Los  Angeles  0.  &  E. 
Corp.  (Cal.),  141  Pac.  62a 

(b)  Under  this  section  public  service  companies  are  divided  into  two 
classes,  L  e.  (i)  corporations,  and  (2)  all  persons  engaged  for  profit  in 
the  same  kind  of  business.  Penna.  UtiUtiet  Co.  ▼.  Lehigh  Nav.  Blec 
Co.,  a  P.  C.  R.  74,  affirmed  a  P.  C.  R.  43a. 

(c)  A  corporation  formed  for  the  purpose  of  "p^'oducing,  distributing, 
refining  and  manufacturing  petroleum"  is  not  a  public  service  company. 
Application  Docket  No.  33,  x  P.  S.  C.  Rep.  348. 

7.  A.  Scope  of  Federal  Authority,  (a)  Whenever  a  valid  federal  reg^ 
ulation  covers  a  subject  within  the  sphere  of  the  federal  law,  it  is  para- 
mount; and  any  and  all  conflicting  state  regulations  on  such  subject  are 
ipso  facto  wholly  excluded  therefrom.  Flanders  v.  Georgia  S.  &  F.  Ry. 
Co.  (Fla.),  67  So.  68. 

(b)  A  contract  for  an  interstate  shipment  must  be  construed  with  ref- 
erence to  the  federal  decisions,  without  regard  to  the  rules  prevailing  in  a 
state.  Riddler  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  171  S.  W.  632;  Howard 
&  Callahan  v.  IIL  Cent.  R.  Co.  (Ky.),  171  S.  W.  442;  Bailey  v.  Mo.  Pac. 
Ry.  Co.  (Mo.),  171  S.  W.  44;  Adams  Ex.  Co.  v.  Cook  (Ky.),  172  S.  W. 
1096;  Potter  V.  Kansas  Cy.  So.  Ry.  Co.  (Mo.),  172  S.  W.  1153;  Dunlap 
V.  Chi.  k  A.  Ry.  Co.  (Mo.),  172  S.  W.  1178. 

(c)  Congress  has  power  to  regulate  not  only  interstate  commerce  but 
also  intrastate  commerce  to  such  extent  as  the  latter  may  directly  affect 
the  former.  Texas  &  P.  Ry.  Co.  v.  U.  S.,  205  Fed.  380,  affirmed  in  234 
U.  S.  343>  58  Lw  Ed.  1341.  Cf.  Simpson  v.  Shepard  (Minnesota  Rate 
Cases),  48  L.  R.  A.  (N.  S.)  1151.  230  U.  S.  352,  57  L.  Ed.  1511,  33  Sup. 
Ct.  729. 

B.  Scope  of  State  Antfaority.  (a)  The  state  has  full  power  over 
commerce  purely  intrastate.  It  may  provide  for  local  improvements  or 
facilities  and  adopt  reasonable  measures  in  the  interest  of  the  health, 
safety  and  welfare  of  the  people,  notwithstanding  such  regulations  may 
incidentally  and  indirectly  involve  interstate  commerce.    S.  Covington  & 

C.  S.  R.  Co.  V.  Covington,  235  U.  S.  S37»  59  L.  Ed. ;  Minnesota  Rate 

Cases,  supra;  L.  &  N.  R.  Co.  v.  Higdon,  234  U.  S.  592,  58  L.  Ed.  1484; 
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AtL  C.  L.  R.  Co.  ▼.  Georgia,  334  U.  S.  38(^  5B  L.  Ed.  1312.  But  the  state 
cannot  impose  burdens  which  amount  directly  to  a  regulation  of  inter- 
state commerce.  Welch  v.  Dean  (Mont),  141  Pac.  548.  Cf.  State  v. 
Northern  Ex.  Co.  (Wash.),  141  Pac  757.  A  state  commission  cannot  pre- 
scribe the  terms  upon  which  switchmg  movements  which  are  a  part  of 
interstate  movements,  shall  be  made.  Ill  Cent  R.  Co.  v.  De  Fuentes,  23IS 
U.  S.  I57»  59  L.  Ed. . 

(b)  A  state  has  the  right  to  fix  rates  for  ferriage  across  a  boundary 
stream  to  another  state,  until  Congress  regulates  such  rates.  Port  Rich- 
mond &  B.  P.  F.  Co.  V.  Board  of  Freeholders,  334  U.  S.  317,  58  L.  Ed. 
1330. 

C.  It  Commerce  Interstate  or  Intrastate?  (a)  This  question  must 
be  determined  by  the  essential  character  of  the  commerce,  and  not  by  mere 
billing  or  forms  of  contract  R.  R.  Commission  v.  Worthington,  225  U. 
S.  loi,  56  U  Ed.  1004,  32  Sup.  Ct.  653;  Texas  &  N.  O.  R.  Co.  v.  Sabine 
Tram  Co.,  227  U.  S.  m,  57  i-  Ed.  442,  33  Sup.  Ct  229;  R.  R.  Commis- 
sion V.  Texas  &  P.  R.  Co.,  229  U.  S.  336,  57  L.  Ed.  1215,  33  Sup.  Ct  837; 
Bailey  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  171  S.  W.  44!  Potter  v.  Kansas 
Cy.  So.  Ry.  Co.  (Mo.),  172  S.  W.  1153;   S.  Covington  &  C.  S.  R.  C^a  v. 

Covington,  235  U.  S.  537»  59  L.  Ed. ;  IlL  Cent  R.  Co.  v.  De  Fuentes, 

236  U.  S.  I57»  59  L.  Ed. . 

(b)  Where  incoming  freight  is  delivered  to  an  industry  upon  the  car- 
rier's interchange  tracks  and  later  the  same  cars  are  engaged  in  an  intra- 
plant  movement  hetd,  that  though  the  incoming  movement  be  interstate, 
it  is  completed  by  delivery  at  the  interchange  tracks,  and  the  Public  Serv- 
ice Commission  has  full  jurisdiction  over  the  subsequent  intra-plant  move- 
ment. Cmdble  Steel  Co.  ▼.  P.  R  R.  Co.»  i  P.  C.  R  49;  Same  ▼•  Same, 
a  P.  C.  R  599. 

(c)  An  industrial  railroad,  in  so  far  as  it  forms  a  link  in  the  through 
transportation  of  goods  from  one  state  to  another,  is  engaged  in  inter- 
state commerce.  Crane  R.  R.  Co.  v.  C.  R.  R.  of  N.  J.,  2  P.  C.  R.  224, 
affirmed  in  248  Pa.  333. 

(d)  The  fact  that  only  a  few  cars  in  a  train  are  engaged  in  intrastate 
commerce  does  not  work  such  a  confusion  of  interstate  and  intrastate 
shipments  as  to  cause  the  latter  to  lose  their  identity  as  such  or  to  exempt 
them  from  state  control.  State  v.  Kansas  Cy.  Stockyards  0>.  (Kans.), 
145  Pile.  831. 

(e)  A  shipment  moving  through  part  of  an  adjoining  state  in  transit 
from  one  point  to  another  in  this  state,  is  an  interstate  shipment  and  is 
beyond  the  jurisdiction  of  the  Public  Service  Commission.  Keystone 
Bone  Fertiliser  Co.  ▼.  P.  R  R  Co.,  i  P.  S.  C.  Rep.  185.  But  shipments 
passing  upon  the  high  seas  en  route  from  one  point  to  another  within  the 
same  state,  are  within  the  control  of  a  state  commission.  Wilmington 
Transp.  Co.  v.  R.  R.  Com.  of  C^.,  166  Cat  741,  137  Fac.  1153,  affirmed  in 
236  U.  S.  151,  59  L.  Ed. . 


Digitized  by  CjOOQ  IC 


ART.  I,  SEC.  I.  I37S-6 

has,  under  said  Constitution,  in  the  exercise  of  its  concurrent 
power,  in  fact  regulated,  to  the  exclusion  of  the  concurrent  power 
of  the  several  States :  And  provided  further,  That  none  of  the 
provisions  of  this  act  shall  apply  to  the  generation,  transmission, 
or  distribution  of  electricity ;  to  the  manufacture  or  distribution 
of  gas ;  to  the  furnishing  or  distribution  of  water;  or  to  the  pro- 
duction, delivery,  or  f umishii^^  of  steam,  or  any  other  substance 
for  heat  or  power,  by  a  producer,  who  is  not  otherwise  a  public 
service  ccnnpany,  for  the  sole  use  of  such  producer,  or  for  the  use 
of  tenants  of  such  producer,  and  not  for  sale  to  others.' 

The  term  "Corporation,"  as  used  in  this  act,  shall  be  construed 
to  include  all  bodies  corporate,  joint  stock  companies,  or  associa- 
tions, domestic  or  foreign,  their  lessees,  assignees,  trustees,  re- 
ceivers, or  other  successors  in  interest,  having  any  of  the  powers 
or  privileges  of  corporations  not  possessed  by  individuals  or  part- 
nerships, and  shall  not  include  municipal  corporations,  except  as 
otherwise  provided  in  this  act. 

[♦1376]  *The  term  "Municipal  Corporation,"  as  used  in  this  act, 
shall  include  all  cities,  boroughs,  towns,  townships,  or  counties, 
created  or  organized  under  any  general  or  special  law  of  this 
Commonwealth. 

The  term  "Person,"  as  used  in  this  act,  means  all  individuals,® 
partnerships,  or  associations,  other  than  corporations. 

The  term  "Railroad  Corporation,"  as  used  in  this  act,  includes 
every  corporation  owning,  leasing,  operating,  or  managing  or  con- 
trolling, any  railroad  for  public  use  withip  this  Commonwealth. 

The  term  "Railroad,"  as  used  in  this  act,  includes  every  railroad 
other  than  a  street  railway,  by  whatsoever  power  operated,  for 
public  use  in  the  conveyance  of  passengers  or  property,  or  both, 

(f)  Fixing  a  rate  for  the  sale  of  natural  gas  is  not  an  unlawful  inter- 
ference with  interstate  commerce,  though  some  of  the  gas  be  piped  from 
another  state.  Manufacturers'  L.  &  H.  Ca  v.  Ott,  215  Fed.  940-  Cf. 
Minnesota  Rate  Cases,  230  U.  S.  352,  33  Sup.  Ct  7^  57  L.v£d.  1511;  4S 
L.  R.  A.  (N.  S.)  1151. 

8,  This  proviso  exempts  from  the  action  of  this  statute  a  municipality 
which  manufactures  electricity  for  lighting  its  streets.  Borough  of 
Gettysburg's  Petition,  9  P*  C  R.  331. 

9.  Van  Dyke  v.  Geary,  218  Fed.  iii. 
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with  all  bridges,  ferries,  tunnels,  facilities,  plant,  and  equipment 
thereoi 

The  term  "Street  Railway  Corporation/'  as  used  in  this  act, 
includes  every  corporation  ovming,  leasing,  operating,  or  manag- 
ing or  controilii^,  any  street  railway  within  this  Commonwealth. 

The  term  "Street  Railway,"  as  used  in  this  act,  includes  every 
railroad  and  railway,  by  whatsoever  power  operated,  or  any  ex- 
tensbn  or  extensions  thereof,  for  public  use  in  the  conveyance  of 
passengers  or  property,  or  both,  being  mainly  or  in  part  located 
upon,  over,  above,  below,  across,  through,  or  along  any 
street,  avenue,  road,  highway,  bridge,  or  public  place,  including 
the  facilities,  plant,  and  equipment  thereof. 

The  term  "Common  Carrier,"  as  used  in  this  act,  includes  any 
and  all  common  carriers,^^  whether  corporations  or  persons,  en- 
gaged for  profit  in  the  conveyance  of  passengers  or  property,  or 
both,^^  between  points  within  this  Commonwealth,  by,  through, 
over,  above,  or  under  land  or  water,  or  both.^' 

lo.  (a)  To  bring  a  person  within  the  description  of  a  common  carrier 
he  must  exercise  the  business  as  a  public  employment,  he  must  undertake 
to  carry  goods  for  persons  generally,  and  hold  himself  out  as  ready  to 

transport  goods  for  hire  as  a  business,  not  as  a  casual  occupation It 

is  not  necessary  that  he  carry  both  passengers  and  freight,  or  that  he 
carry  all  kinds  of  freight.  Anderson  v.  Smith-Powers  Logging  Co.,  139 
Pac.  736,  739;  Campbell  v.  A.  B.  C.  Storage  &  Van  Ca  (Mo.),  I74  S.  W. 
140;  Orr  &  Lanning  v.  Boockholdt  (Ala.),  65  So.  430. 

(h)  The  decision  of  the  Pennsylvania  Supreme  Court  that  certain  rail- 
roads are  common  carriers,  will  be  followed  by  the  Public  Service  Com- 
mission. Monongahela  Connecting  R.  R.  Co.  v.  P.  ft  L.  &  R.  R^  i 
P.  C.  R.  183.  So  called  'industrial  railways"  are  common  carriers.  Crane 
R.  R  V.  C.  R.  R.  of  N.  J.,  2  P.  C.  R.  224,  affirmed  in  248  Pa.  333. 

(c)  Draymen  or  truckmen,  transporting  goods  and  merchandise  within 
a  city,  are  common  carriers.  Lawson  v.  Connolly,  45  L.  R.  A.  (N.  S.) 
1152,  141  N.  W.  623;  Campbell  V.  A.  B.  C  Storage  ft  Van  Co.  (Mo.), 
174  S.  W.  140.  Taxicab  companies  are  common  carriers.  Donnelly  v.  P. 
ft  R.  Ry.  C3o.,  53  Pa.  Super.  78;  but  a  liveryman  is  not.  (Georgia  Life  Ins. 
Co.  v.  Easter  (Ala.),  66  So.  514. 

SI.  A  stock-yard  corporation,  operating  tracks  for  transportation  of 
live  stodc  in  and  ont  of  its  jrards,  and  chaiging  rates  therefor  under  a 
tariff  filed  with  the  Interstate  Commerce  Commission,  is  a  common  car- 
rier.   Sute  V.  Kansas  C^y.  S.  C>>.  (Kans.),  145  Pac.  831. 

IS.  A  company  that  owns  and  maintsuns  refrigerator,  tank  and  hox  cars 
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The  tcnn  "Conveyance  of  passengers  or  property,"  as  used  in 
this  act,  includes  any  and  all  service  in  connection  with  the  receiv- 
ing, transportation,  elevation,  transfer  in  transit,  ventilation,  re- 
frigeration, icing,  storage,  handling,  and  delivering  of  property, 
baggage,  or  freight,  as  well  as  any  and  all  service  in  connection 
with  the  transporation  or  carrying  of  passengers. 

The  term  ''Service"  is  used  in  this  act  in  its  broadest  and  most 
inclusive  sense,  and  includes  any  and  all  acts  done,  rendered  or 
performed,  and  any  and  all  things  furnished  or  supplied,  and  all 
and  every  the  facilities  used  or  furnished  or  supplied  by  public 
service  companies  in  the  performance  of  their  duties  to  their 
patrons,  employes,  and  the  public,  as  well  as  the  interchange  of 
facilities  between  two  or  more  public  service  companies.^' 

The  term  ''Facilities,"  as  used  in  this  act,  includes  all  plant 
and  equipment  of  a  public  service  company,^^  which  includes  all 
[^1377]  tangible  real  and  personal  prop^erty,  buildings,  mate- 
rials, easements,  right  of  way,  rights  of  trackage,  subways,  tun- 
nels, railroads,  street  railways,  tracks,  canals,  and  all  animals, 
locomotives,  apparatus,  appliances,  devices,  instruments,  appurte- 
nances, freight  cars,  refrigerator  cars,  baggage  cars,  express  cars, 
passenger  cars,  drawing-room  cars,  parlor  cars,  sleeping  cars, 
dining  cars,  rolling  stock,  carriages,  cabs,  hansoms,  taxicabs,^' 
vehicles,  boats,  ships,  vessels,  bridges,  barges,  cables,  conduits, 
converters,  transformers,  condensers,  wires,  poles,  structures, 
tel^^ph  lines,  telephone  lines,  cross  bars,  engines,  machines, 

and  lets  these  cars  to  the  railroads  or  to  shippers,  and  owns  and  operates 
icing  stations  on  various  lines  of  railway,  and  from  these  ices  and  re-ices 
the  cars  when  set  by  the  railroads  at  the  icing  plant,  etc.,  but  has  no  con- 
trol over  the  motive  power  or  movement  of  the  cars,  is  not  a  common 
carrier.    Ellis  v.  Interstate  Com.  Com.,  237  U.  S.  434,  59  L.  Ed. , 

13.  A  switching  service  is  the  movement  of  a  car  from  one  point  to  an- 
other within  a  station  or  terminal  area.  Pouia.  Robber  Co.  v.  P.  R.  R., 
a  P.  C.  R.  31. 

14.  This  definition  applies  to  the  facilities  of  municipalities  engaged  in 
supplying  public  service,  as  well  as  to  companies.  Bethlehem  City  Water 
Co.  V.  Borough  of  Bethlehem,  i  P.  C.  R.  227. 

15.  The  name  is  a  coined  one  to  describe  a  conveyance  similar  to  a 
hackney  carriage  operated  by  electric  or  steam  power,  and  held  for  public 
hire  at  designated  places,  subject  to  municipal  control.  Donnelly  v.  Phila. 
&  R.  Ry.,  53  Pa.  Super.  78. 
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dynamos,  boilers,  motcM-s,  storage  batteries,  switchboards,  water- 
falls, water-power  stations,  power  stations,  pumping  stations, 
reservoirs,  purifiers,  oil  tanks,  gas  tanks,  holders,  retorts,  ducts, 
pipes,  pipe  galleries,  pipe  lines,  mains,  meters,  ]anq>s,  scrubbers, 
wharves,  piers,  docks,  ferries,  incline  {danes,  side  tracks,  spurs, 
turn  outs,  switches,  systems,  stations,  depots,  terminals,  terminal 
facilities,  water  or  gas  jet,  wells,  and  any  and  all  other  means 
and  instrumentalities  in  any  manner  owned,  operated,  leased, 
licensed,  used,  controlled,  furnished,  or  supplied  for,  by,  or  in 
connection  with,  the  business  of  any  public  service  company: 
Provided,  however,  That  no  property  owned  by  the  Common- 
wealth of  Pennsylvania  or  municipality  thereof,  at  the  date  when 
this  act  becomes  effective,  shall  be  subject  to  the  Oimmission  or  to 
any  of  the  terms  of  this  act,  except  as  elsewhere  provided  herein. 

The  term  "Commission,"  when  used  in  this  act,  means  the 
Public  Service  Commission  created  by  this  act. 

The  term  "Commissioner,"  when  used  in  this  act,  means  one 
of  the  members  of  such  Commission. 

ARTICLE  11. 

Duties  and  Liabilities  of  Public  Service  Companies. 

Section  i.  It  shall  be  the  duty  of  every  public  service  com- 
pany— 

(a).  To  furnish  and  maintain  such  service,  including  facili- 
ties, as  shall  in  all  respects  be  just,  reasonably  adequate,^*  and 
practically  sufficient  for  the  accommodation  and  safety  of  its 
patrons,  employees,  and  the  public,  and  in  conformity  with  such 
reasonable  regulations  or  orders  as  may  be  made  by  the  Commis- 
sion." 

i6.    See  note  31,  post  Art.  V,  Sec.  2. 

17.  A«  Duty  to  Render  Service— In  OeneraL  (a)  See  Rules  and 
Regulations  governing  electric,  gas,  heating  and  water  service,    i  P.  C.  R. 

I53-I7«. 

(b)  One  of  the  chief  purposes  of  this  act  is  to  compel  the  performance 
of  this  duty.  Borough  of  Schuylkill  Haven  v,  SchuylkUl  Haven  Qas  ft 
Water  Co.,  a  P.  C.  R.  617. 

(c)  This  duty  must  be  performed  even  though  the  company  be  doing 
a  losing  business.  Ernst  v.  Glenside  Water  Co.,  a  P.  C.  R.  zxg;  Com- 
bined Committee  etc  v.  P.  R.  R.  et  aL  (dictum),  a  P.  C.  R.  390. 
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(d)  Where  one  public  service  company  purchases  another  it  is  bound 
to  discharge  the  public  obligations  resting  upon  the  other.  Greensburg 
Boro.  V.  Westmoreland  Water  Co.,  240  Pa.  481,  87  Atl.  995. 

(e)  The  fact  that  producing  and  distributing  facilities  are  owned  by 
different  corporations  will  not  relieve  them  from  their  duty  to  the  public. 
They  must  co-operate  in  the  discharge  of  that  duty.  Gmbb  ▼.  Bangor 
Elec.  Light,  Heat  ft  Power  Co.,  a  P.  C  R.  175. 

(f)  A  municipality  engaged  in  suf^lying  public  service  acts,  not  in  its 
sovereign  capacity,  but  in  the  capacity  of  a  private  corporation  engaged 
in  like  business.    Nourse  v.  City  of  Los  Angeles  (CaL),  143  Pac.  801. 

(g)  Where  the  power  to  furnish  public  service  was  expressly  granted  in 
a  charter  and  exercised  for  a  kmg  time,  the  company  will  be  required  to 
continue  the  service.  The  Commission  will  not  look  beyond  the  charter, 
but  will  leave  any  question  as  to  the  legality  of  the  charter  provisions  to 
be  settled  by  the  courts.  Gmbb  v.  Bangor  Elec.  Light,  Heat  ft  Power 
Co.,  9  P.  C.  R.  175.  See  also  Borough  of  Avoca's  Petition,  a  P.  C.  R. 
37a- 

(h)  The  charter  of  a  railroad  company  is  not  a  mere  license,  but  is  a 
contract  between  the  state  and  the  company,  and  imposes  upon  the  latter 
the  duty  of  furnishing  service  to  the  pubUc  until  such  time  as  the  charter 
is  surrendered  by  the  company  and  accepted  by  the  state,  or  until  it  is 
forfeited  and  declared  void  by  the  state.  A  company  cannot  voluntarily 
discontinue  service  because  its  operations  are  unprofitable.  Brandt  v. 
Leas,  et  aL,  a  P.  C.  R.  4x9;  Northern  Pac.  Ry.  v.  State  (Wash),  147  Pac. 
45;  Town  of  Gassaway  v.  Gassaway  Gas  Co.  (W.  Va.),  83  S.  E.  189; 
Chesapeake  &  O.  Ry.  v.  Pub.  Ser.  Com.  (W.  Va.),  83  S.  E.  286.  But  cir- 
cumstances may  justify  the  abandonment  of  a  line  of  railroad.  State  of 
Iowa  V.  Old  Colony  Trust  Co.,  215  Fed.  307. 

B.  Railroad  Companiea.  (a)  In  the  matter  of  providing  drinking 
water  and  sanitary  drinking  cups  in  passenger  cars  and  agency  stations. 
See  General  Order  No.  x,  z  P.  C.  R.  46. 

(b)  For  cases  involving  station  facilities  and  train  and  trolley  service 
consult  subject  index  in  the  back  of  this  volume  and  index  to  First  An- 
nual Report  of  the  Public  Service  Commission. 

(c)  The  duty  of  a  railroad  company  to  provide  fit  roadbeds,  tracks  and 
rolling  stock  may  be  distinguished  from  the  duty  to  provide  station  agen- 
cies along  its  line.  The  one  is  an  essentially  higher  and  more  important 
duty  than  the  other.  In  the  latter  case  the  fact  that  the  performance  of 
the  duty  will  be  unremunerative  •  may  be  considered  in  determining  the 
reasonableness  of  the  order  requiring  it  to  be  performed.  State  v.  Fla.  E. 
C.  R.  Co.  (Fla.),  67  So.  90d 

(d)  Interstate  trains  may  be  required  to  render  adequate  local  service. 
State,  ex  rcl.  G.  N.  Ry.  Co.  v.  Pub.  Ser.  Com.  (Wash.),  142  Pac.  684; 
Gulf,  C.  &  S.  F.  Ry,  Co.  v.  State  (Tex.),  169  S.  W.  3«5. 
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(e)  A  railroad  operating  a  six^mile  branch  line  for  the  use  of  one  con- 
signee will  be  required  to  erect  a  jHiblic  tiding  and  station,  where  the  ac- 
commodation of  the  public  demands  it.  Blooi^  ▼.  B.  ft  O.  R.  R.  Co^  a 
R  C  R.a4. 

(f)  The  commission  will  not  order  the  instatlatioo  of  additional  train 
service  unless  evidence  of  a  public  demand  for  it  is  shown.  Fiacna  ▼.  P. 
ft  R.  Ry.  Co,  a  P.  C  R.  as^ 

(g)  The  petitioner  requested  that  the  respondent  be  required  to  build 
a  foot-bridge  over  certain  tracks  which  lie  between  its  station  and  the 
southern  part  of  the  petitioning  borough.  The  investigation  of  the  Com- 
mission showed  that  the  respondent  had,  at  its  own  expense,  provided  a 
modem  subway  about  a  block  from  the  proposed  site  of  tiie  foot-bridge, 
and  had  graded  and  improved  the  streets  leading  thereto;  that  the  sub- 
way leads  to  the  center  of  the  borough;  and  that  only  a  comparatively 
small  number  of  people  would  be  better  served  by  the  erection  of  a  foot- 
bridge. Held:  That  the  Commission  is  not  warranted  in  ordering  the 
erection  of  the  foot-bridge,  and  the  complaint  should  be  dismissed. 
Boroogh  ol  AUquippn  v.  P.  ft  L.  E.  R.  Co^  i  P.  C.  R.  19S. 

(h)  In  re  adequate  station  facilities  at  Kauffman,  Pa.,  see  Reaidettts 
etc  ▼.  C  V.  R.  R*  Co^  x  P.  C.  R.  axy. 

(i)  When  enough  trains  are  run  between  O.  and  S.  to  accommodate  the 
people  of  those  cities  and  of  the  intervening  city  of  F.,  and  two  steam 
trains  a  day  are  run  which  reasonably  serve  the  needs  of  smaH  intervening 
points,  and  these  points  have  the  service  of  an  interurfaan  trolley,  a  rail- 
road cannot  be  compelled  to  run  additional  trains  between  these  points  at 
a  net  k>ss  of  $3,ooa    D.  L.  &  W.  R.  Co.  v.  van  Santwood,  216  Fed.  252. 

C  Telephone  Companiaa.  (a)  Telephone  companies  are  public  serv- 
ice companies  and  their  facilities  are  devoted  to  a  public  use.  They  are 
subject  to  certain  well  understood  duties  to  the  public  generally  and  are 
bound  to  conduct  their  business  in  a  manner  conducive  to  the  public  bene- 
fit.   Wolverton  v.  Mountain  States  Tel.  ft  Tel.  Ca  (O^),  142  Pftc.  165. 

(b)  A  subscriber  may  demand  adequate  service  at  reasonable  rates,  and 
if  such  is  not  furnished  he  has  his  remedy  by  complaint  to  the  Commis- 
sion, but  he  has  no  right  to  demand  that  his  telephone  be  connected  with 
a  particular  exchange.  The  exchange  systems  and  sones  of  service  es- 
tablished by  a  company  are  the  result  of  its  experience,  and,  in  the  ab- 
sence of  allegation  or  evidence  to  the  contrary,  will  be  presumed  adequate 
and  proper.    Bonner  v.  Bell  TeL  Co.  of  Fa.,  i  P.  C  R.  aog. 

D.  Turnpike  Companiea.  (a)  A  turnpike  company  must  keep  its 
roadbed  in  repair  although  it  be  earning  a  net  profit  of  only  two  per  cent, 
on  its  investment.   Zook  ▼.  Turnpike  Co.,  a  P.  C  R.  194. 

E.  Natural  Qua  Conpnaiea.  (a)  A  natural  gas  company  cannot  be 
compelled  to  furnish  ^1  patrons  with  all  the  gas  they  need,  but  is  bound 
to  serve  them  with  a  reasonable  degree  of  equality.  Gairton  Steel  Co.  v. 
Manufacturers'  L.  ft  H.  Co.,  240  Pa.  427.  By  Atl.  998. 


Digitized  by  CjOOQ  IC 


ART,  II,  SECS.  (b),  (c).  i377-« 

(b).  To  render  and  furnish  all  such  service  at  prices,  charges, 
rates,  tolls,  fares,  or  compensation  that  shall  be  just  and  reason- 
able,^' and  in  conformity  with  such  reasonable  regulations  or 
orders  as  may  be  made  by  the  Commission.** 

(c).  To  make  all  such  repairs,  changes,  alterations,  and  im- 
provements in  or  to  such  service,  including  facilities,  as  shall  be 
t*i378]  reasonably  necessary  for  the  ♦accommodation  or  safety 
of  its  patrons,  employees,  and  the  public.** 

F.  Remedy  for  Inadc^foate  Service.  The  remedy  for  inadequate  or 
unsatisfactory  service  is  by  complaint  to  the  Commission,  and  not  by  en- 
couraging competition.  BoroQ|^  of  Exeter's  Petitton,  a  P.  C.  R.  5a, 
(Rehearing  denied.  Id.  539) ;  Borough  of  Avoca'a  Petition,  a  P.  C.  R. 
37a.  For  full  discussion  of  effects  of  competition  see  Idaho  Power  and 
Light  Co.  V.  Blomquist  (Idaho),  141  Pac  1083. 

x8.  (a)  As  to  reasonableness  of  rates  see  Art.  Ill,  Sec.  i,  (a)  and  Art. 
V,  Sec.  3. 

(b)  Where  a  joint  rate  is  conceded  to  be  reasonable  it  may  not  be  can- 
celled because  of  a  dispute  between  carriers  as  to  the  proper  division  of  it. 
Pittsburgh  Steel  Co.  v.  P.  ft  L.  B.  R.  Co.  et  al.,  a  P.  C.  R.  86. 

19.  Where  a  contract  between  a  telephone  company  and  a  subscriber 
provides  for  a.  cancellation  upon  10  days  notice,  and  the  company  cancels 
the  contract  and  refuses  to  continue  service  except  at  an  increased  rate, 
the  remedy  is  by  complaint  alleging  the  unreasonableness  of  the  new  rate. 
Henderson  v.  Bell  TeL  Co.,  x  P.  S.  C.  Rep.  146* 

ao.  A.  Improvements,  (a)  Mefaard  v.  New  Wilmington  Water  Sup- 
ply (}o.,  a  P.  C.  R.  aya;  (leer  v.  Inclined  Plane  Co.,  a  P.  C.  R.  455  > 
Borough  of  Mt.  Union  v.  Mt.  Union  Water  Co.,  a  P.  C  R.  6g$;  Town 
Coundl  ftc.  V.  Bigkrville  Water  Co.,  a  P.  C.  R.  7a9. 

(b)  In  the  matter  of  installing  jacks  on  street  cars.  General  Order 
No.  zo,  z  P.  C  R.  183. 

(c)  Where  improvements  are  necessary  in  order  that  the  water  supplied 
by  a  company  may  be  pure  and  adequate,  they  must  be  made  although  the 
company  be  doing  a  losing  business.  Ernst  v.  Glenside  Water  (}o.,  a 
P.  C.  R.  zzg.  Necessary  improvements  to  turnpike  roadbed  must  be  made 
though  the  company  be  not  receiving  a  fair  return  on  its  investment  Zook 
V.  Turnpike  Co.,  a  P.  C  R.  194. 

(d)  Where  a  company  made  a  change  in  its  system  which  rendered 
useless  the  fixtures  which  its  customers  had  purchased  for  its  former 
service,  it  was  held,  that,  as  the  change  was  not  arbitrary  or  capricious,  the 
company  need  not  supply  the  new  fixtures.  Hunt  v.  Marianna  Electric 
Co.  (Ark,),  170  S.  W.  961 

(e)  A  railroad  company  is  under  no  obligation  to  furnish  scales  with 
which  to  weigh  live  stock.  Gt  N.  Ry.  Co.  v.  State  of  Minn.  U.  S.  Adv. 
Ops.  1914,  753,  59  h.  Ed. .     . 
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(d).  Whenever'^  and  in  the  form  required  by  the  commission 
to  file''  with  the  commission**  tarifiFs  and  schedules,  showing 
prices,  charges,  rates,  fares,  tolls,  or  other  compensation  asked, 
demanded,  or  received  for  any  service  rendered  or  furnished  by 
said  company,**  and,  if  a  common  carrier,  showing  the  method 
of  distribution  of  trains,  cars,  vehicles,  boats,  motive  power,  or 
other  facilities  operated  or  owned  by  said  common  carrier.    It 

B.    Extcnnont.    (a)  See  note  17,  B,  e.  supnu 

(b)  A  water  compeuiy  whose  supply  is  limited  cannot  be  compelled  to 
extend  its  mains  to  territory  which  it  never  undertook  to  serve.  Van 
Dyke  v.  Geary,  218  Fed.  iii.  Nor  to  make  an  extension  to  supply  one 
taker.    Watson  v.  French  (Me.),  92  Ad.  290. 

(c)  A  company  will  not  be  required  to  make  an  expensive  extension  of 
Its  lines  unless  there  is  sufficient  business  in  sight  to  provide  a  reasonable 
return  upon  its  investment.  L^gh  Valley  Coal  Co.  ▼.  BeU  TeL  Co.,  a 
P.  C.  R.  441;  Bixier  v.  United  Elec.  Co^  a  P.  C.  R.  609.  Where  the 
furnishing  of  additional  train  service  would  involve  a  net  loss  of  $25.00 
per  day,  the  Commission  will  not  order  the  installation  of  such  service. 
Miners  ftc.  ▼.  P.  ft  R.  Ry.  Co.,  x  P.  C.  R.  99.  A  street  railway  company 
is  not  obliged  to  extend  its  line  beyond  the  termini  named  in  its  charter. 
City  of  Scranton  ▼.  Scranton  Rys.  Co.,  a  P.  C.  R.  689. 

(d)  The  right  of  inhabitants  of  a  municipality  to  compel  service  to 
them  by  a  water  company  through  an  extension  of  its  system  is  not  an 
absolute  and  unqualified  right,  but  is  to  be  determined  from  a  considera> 
tion  of  the  reasonableness  of  the  demand  therefor.  Lukrawka  v.  Spring 
Valley  Water  Co.  (Cal.),  146  Pac.  640. 

ax.  In  the  matter  of  filing  tariffs  with  the  Commission,  see  General 
Order  No.  8,  i  P.  C.  R.  ijt.  For  Rules  and  Regulations  governing  form 
of  tariffs  and  schedules,  see  Circular  No.  5,  x  P.  C  R.  44. 

aa.  The  mere  filing  of  tariffs  does  not  automatically  overthrow  prior 
contracts  which  prescribe  rates,  where  the  rates  prescribed  are  not  al- 
leged to  be  unreasonable.  Kaul  v.  Am.  Ind.  TeL  Co.  (Kan.),  147  Pac 
113a 

23.  (a)  See  Tariff  Circolara,  a  P.  C.  R.  9X-98. 

(b)  Where  tariffs  were  required  to  be  printed,  held:  typewritten  copies 
were  not  sufficient.  Mich.  R.  R.  Com.  v.  Detroit  &  M.  Ry.  Co.  (Mich.), 
150  N.  W.  861. 

24.  A  tariff  providing  that  for  icing  cars  the  carrier  will  charge  the 
actual  cost,  including  labor,  but  that  not  less  than  $2.50  per  ton  of  ice  shall 
be  charged,  is  void  for  uncertainty,  and  $2.50  per  ton  of  ice  will  be  the  rate 
in  all  cases  thereunder.  Cudahy  Packing  Co.  v.  Grand  Trunk  W.  Ry.  Co., 
215  Fed.  93- 
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shall  also  be  the  duty  of  every  public  service  company  to  post*" 
and  publish  such  tariffs  and  schedules,  including,  if  a  common 
carrier,  schedules  showing  the  method  of  distribution  of  trains, 
cars,  vehicles,  boats,  motive  power,  or  other  facilities,  in  every 
office  or  station  of  said  public  service  company  open  to  the  public, 
where  payments  are  made  by  shippers,  consumers,  users,  or 
patrons,  in  such  manner,  form,  and  place  in  such  office  or  station 
as  to  be  readily  accessible,  and  do  that  the  said  tariffs  and  schedules 
may  be  conveniently  inspected  by  the  public,  and,  similarly,  in  such 
other  places  as  the  conmiission  may  require.^  In  case  of  railroad 
or  other  conunon  carriers,  telegraph  and  telephone  corporations, 
such  tariffs  and  schedules  shall  conform  to  those  required  by  the 
Interstate  Commerce  Commission.  Every  public  service  com- 
pany shall  also  file  with,  and  as  a  part  of,  such  tariffs  and 
schedules,  and  post  as  directed,  all  rules  and  regulations^^  that  in 
any  manner  affect  the  said  prices,  charges,  rates,'*  fares,  tolls, 
or  other  compensation,  or  the  distribution  of  trains,  cars,  vehicles, 
boats,  motive  power,  or  other  facilities.'*    Upon  application,  the 

95.  Under  the  Interstate  Commerce  Act  a  penalty  is  provided  for  failure 
to  keep  rates  posted  at  carrier's  offices,  but  posting  is  not  necessary  to 
make  the  rates  legally  operative.  Herminghausen  v.  Ad.  Ex.  Co.  (la.), 
I4P  N.  W.  234. 

96.  A  shipper  has  no  right  of  action  for  injury  sustained  on  account  of 
a  misquoted  rate,  where  the  rate  actually  charged  was  the  rate  filed.  This 
is  true  even  though  the  rates  were  not  posted  in  the  local  station.  Wichita 
Falls  &  W.  Ry.  Co.  v.  Asher  (Tex.),  171  S.  W.  1114. 

37.  Where  it  is  not  shown  that  such  rules  are  unreasonable,  complaints 
in  regard  to  their  effect  in  particular  cases  will  be  dismissed.  Meter  ▼. 
Metropolitan  Biec.  Co.,  2  P.  C.  R.  X17.    See  Art.  Ill,  Sec.  i,  (c),  post. 

98.  (a)  Rules  and  regulations,  when  filed,  must  be  applied  to  all  without 
discrimination.  Good  Shepherd  Home  ▼.  LeUgh  Valley  L.  ft  P.  Co., 
9  P.  C  R.  187. 

(b)  A  rule  showing  the  exact  circumstances  and  conditions  under 
which  discounts  for  prompt  payment  are  allowed,  or  penalties  for  non- 
payment imposed,  must  be  filed  with  the  Commission.  Adminittrmtive 
RuHng  No.  6,  9  P.  C.  R.  386. 

99.  (a)  For  form  of  power  of  attorney  giving  authority  to  an  indi- 
vidual to  file  tariffs  and  schedules,  see  9  P.  C.  R.  94-  Rule  7. 

(b)  A  schedule  of  rates  published  in  the  manner  provided  by  law 
speaks  with  equal  authority  to  the  shipper  and  the  carrier,  and  both  are 
equally  chargeable  with  notice  of  the  rate  and  the  route  over  which  the 
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coaimission  may  limit  and  restrict  the  mimber  and  character  of 
such  tariffs  and  schedules,  and  the  number  of  offices  or  stations 
at  which  the  same  are  required  to  be  posted,  as  aforesaid.*^ 

(e).  Where  any  puUic  service  company  jointly  acts  or  partici- 
pates or  connects  with  any  other  public  service  company  in  the 
performance  of  any  service,  to  make*^  and  file  with  the  commis- 
sion, when  so  required  by  it,  and  post  and  publish  as  hereinbefore 
provided,  the  tariffs  or  schedules  of  the  joint  rates,  prices,  charges, 
fares,  or  tolls  adopted  or  in  force  between  diem  (including,  when 
directed,  the  rules  and  regulations,  contracts  and  practices,  affect- 
ing or  relating  to  the  same),  which  must  be  just  and  reasonable, 
and  not  more  in  the  aggregate,  nor  in  the  apportionment  thereof 
between  said  companies,  than  may  be  prescribed  by  any  order  of 
the  commission: — 

Provided,  however,  That  the  tariffs  or  schedules  of  such  joint 
rates,  prices,  charges,  fare,  or  tolls  need  only  be  filed  by  one  of 
the  said  public  service  companies ;  and  the  other  company  or  com- 
[^1379]  panies,  with  the  ^consent  and  approval  of  the  commis- 
sion, need  only  file  such  evidence  of  concurrence  therein  or  ac- 
ceptance thereof  as  may  be  required  by  the  Commission  :•'  Pro- 
vided, That  whenever  any  public  service  company  shall  file  any 
tariffs  or  schedules  under  the  provisions  of  this  act,  or  shall  par- 
ticipate in  any  such  tariff  or  schedule  so  filed,  the  rates,  fares,  and 
charges,  and  the  rules,  regulations  and  practices,  therein  con- 
tained, as  against  such  public  service  company,  its  officers,  agents, 
and  employees,  shall  be  deemed  to  be  the  legal  rate,**  fare,  or 

rate  is  applicable.  Central  of  Ga.  Ry.  v.  Curtis  (Ga.),  82  S.  £.  318;  Vir- 
gtnja-Carolina  Peanut  Co.  v.  Aa  C  L.  R«  Co.  (N.  Car.),  83  S.  E  i. 

30.  See  Rules  of  Practice  and  Procedure,  Role  31,  a  P.  C.  R.  as. 

31.  Adrian  Furnace  Co.  ▼.  P.  R.  R.  Co.,  a  P.  C.  R.  63a. 

3t.  Regulations  governing  the  granting  of  power  of  attorney  and  issuing 
of  concurrence  in  tariffs  of  rates  and  fares  of  common  carriers  and  ex- 
press companies,  with  forms.   Tariff  Cireiilar,  No.  i,  a  P.  C  R.  91-96. 

33-  (a)  Wichita  Falls  &  W.  Ry.  Co.  v.  Ashcr  (Tex.).  171  S.  W.  1114. 

(b)  It  is  the  company's  duty  to  enforce  its  schedule  of  rates  as  filed 
with  the  Commission.  Mehard  ▼.  New  Wibnington  W.  S.  Co.,  a  P.  C 
R.  97a. 

(c)  Rates  filed  are  the  only  rates  which  can  be  collected.  It  matters 
not  that  an  error  was  made  t^  the  carrier's  agent  in  quoting  the  rate. 
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charge,  and  the  rules,  regulations,  and  practices;  otherwise,  the 
published  rate,  rules,  regulations,  and  practices,  if  any,  shall  be 
the  legal  rate,  fare  or  charge,  rules,  regulations  and  practices. 

(f ).  To  make  no  change  in  any  tariff  or  schedule,  which  shall 
have  been  filed  or  published  or  posted  by  any  public  service  com- 
pany in  compliance  with  the  preceding  sections,  except  after  thirty 
days'  notice  to  the  commission  and  to  the  public,  posted  and  pub- 
lished in  the  manner,  form,  and  places  required  with  respect  to 
the  original  tariffs  or  schedules,  which  shall  plainly  state  the  exact 
changes  proposed  to  be  made  in  the  tariffs  or  schedules  then  in 
force,'*  and  whether  an  increase  or  decrease,  and  the  time  when 
the  proposed  changes  will  go  into  effect;  and  all  such  changes 
shall  be  shown  by  filing,  posting,  and  publishing  new  tariffs  or 
schedules,  or  shall  be  plainly  indicated  upon  the  tariffs  or  sched- 
ules in  force  at  the  time,  and  kept  open  to  the  public  inspection  :•• 
Provided,  That  the  commission  may,  in  its  discretion  and  for  good 
cause  shown,  allow  changes  in  such  tariffs  or  schedules  upon  less 

Shipper  and  carrier  are  both  conclusively  presumed  to  know  what  the 
rates  are.  Aldrich  v.  Southern  Ry.  Co.,  79  S.  E.  316;  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Faulkner,  164  S.  W.  763;  Ford  v.  Chi.  R.  I.  &  P.  Ry.  Co.,  143 
N.  W.  249;  Central  of  Ga.  Ry.  Co.  v.  Birmingham  S.&  B.  Co.,  64  So.  202; 
Central  R.  R.  of  N.  J.  v.  Mauser,  et  al.,  241  Pa.  603,  88  At!.  791,  49  L.  R. 
A.  (N.  S.),  92  and  note;  Central  of  Ga.  Ry.  v.  Curtis,  82  S.  E.  318;  J. 
H.  Hamlen  &  Sons  Co.  v.  111.  Cent  R.  Co.,  212  Fed.  324.  Mistake,  inad- 
vertence, honest  agreement  and  good  faith,  are  alike  unavailing.  New 
York,  N.  H.  &  H.  R.  Co.  v.  York  &  Whitney  Co.,  102  N.  E.  366,  and 
cases  there  cited.  And  the  carrier  can  recover  the  balance  of  a  rate  due, 
where  a  lower  rate  was  quoted  and  paid  by  mistake.    L.  &  N.  R.  Co.  v. 

Maxwell,  237  U.  S.  94,  59  L.  Ed. ;    P.  R.  R.  Co.  v.  Crutchfield,  55 

Pa.  Super.  346;  P.  &  R.  Ry.  v.  Baer,  56  Pa.  Super.  307;  Herminghausen 
V.  Ad  Ex.  Co.  (la.),  149  N.  W.  234. 

(d)  But  where  the  rate  filed  violated  the  long  and  short  haul  clause  of 
the  Public  Service  Company  Law,  the  Commission  ordered  a  refund. 
Birkle  V.  N.  Y.  Central  ft  H.  R.  R.  Co.,  x  P.  C.  R.  ii. 

34.  A  tariff  or  schedule  filed  and  posted  must  be  allowed  to  become  ef- 
fective and  remain  in  effect  for  at  least  30  days  before  any  change  may  be 
made  therein,  except  for  excursion  rates  issued  under  General  Order  No. 
4  (q.  V.  I  P.  C.  R.  €f;),  Conference  Ruling  No.  i,  a  P.  C.  R.  100.  Unless 
specific  authority  be  granted  by  the  Commission.  Administrative  Ruling 
No.  5,  superseding  Conference  Ruling  No.  i,  9  P.  C.  R.  287. 

35.  See  "Amendments  and  Supplements,"  i  P.  C.  R.  46. 
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than  thirty  days'  notice  herein  specified,  or  upon  other  condi- 
tions :**  And  provided,  f urther.  That  no  rate,  practice,  or  classi- 
fication which  shall  have  been  determined  by  the  Commission  shall 
be  changed  or  discontinued  by  the  public  service  company,  di- 
rectly or  through  any  change  in  classifications,  rules,  regulations, 
contracts,  or  practices,  within  a  period  of  three  years  after  such 
determination,  without  application  to  and  the  approval  of  the 
commission,  of  which  application  thirty  days'  prior  notice  shall 
be  given  in  the  said  tariffs  or  schedules  to  the  public :  And  pro- 
vided further.  That  it  shall  be  the  duty  of  every  public  service 
company,  when  required  by  the  commission,  to  issue  to  its  ship- 
pers, consumers,  or  other  patrons  a  certificate  or  other  evidence 
of  payments  made  by  them  to  it  in  excess  of  the  prior  established 
rate,  of  an  increase  in  which  rate  notice  has  been  given  to  the 
commission  and  the  public  as  aforesaid. 

(g).  To  file  with  the  commission,  when  required  by  it,  verified 
copies  of  any  and  all  contracts,  writings,  agreements,  leases,  ar- 
[^1380]  rangements,  or  other  en^gagements  entered  into  by  such 
public  service  company  with  any  person,  corporation,  municipal 
corporation,  any  state  government,  the  Federal  government,  or  any 
branch  or  subdivision  thereof,  or  other  public  service  company, 
in  relation  to  its  public  service. 

(h).  To  make  and  file,  when  and  in  the  manner  and  form 
required  by  the  commission,  any  and  all  reports  to  the  commis- 
sion, which  shall  contain  such  facts,  accounts,  and  information  as 
may  be  prescribed  by  the  commission ;  and,  generally,  to  furnish 

36.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  32,  a  P.  C  R.  99. 

(b)  See  General  Order  No.  4,  regulating  notice  of  change  in  tariffs  and 
schedules  in  the  matter  of  fares  for  excursions  limited  to  certain  desig- 
nated periods.    I  P.  C  R.  67. 

(c)  See  General  Order  No.  7,  in  the  matter  of  application  of  rates  at 
intermediate  points,  i  P.  C.  R.  xax,  and  amendment  thereto,  x  P.  C.  R. 
Z83. 

(d)  See  General  Order  No.  9,  in  the  matter  of  issuing  rates  on  less 
than  statutory  notice,    x  P.  C  R.  x8x. 

(e)  In  the  matter  of  the  sale  of  commutation  and  term  tickets  before  the 
date  of  the  initial  trip.    Administrative  RuUng  No.  7,  a  P.  C.  R.  650. 

(f)  In  the  matter  of  establishing  rates  and  fares  on  newly  constructed 
lines.    Tarifif  Circular  No.  a,  a  P.  C.  R.  98. 
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any  and  all  information  required  by  the  commission  in  the  per- 
formance of  its  duties  under  this  act.'^ 

(i).  To  adopt,  use  and  keep,  in  conducting  its  business,  such 
form,  method,  system,  or  systems,  of  accounts,  records,  and 
memoranda  as  shall  be  prescribed  by  the  commission'* ;  to  carry 
no  charges  in  any  operating  account  which  should  properly  be 
charged  to  the  capital  account,  or  vice  versa** ;  to  carry  a  proper 
and  reasonable  depreciation  account,  if  required  so  to  do  by  order 
of  the  commission ;  and  to  obey  and  abide  by  all  the  regulations 
and  orders  of  the  commission  concerning  such  accounts,  records, 
and  memoranda,  and  the  keeping  of  the  same :  Provided,  That 
this  subsection  shall  also  apply  to  all  municipal  corporations,  with 
respect  to  the  accounts,  records,  and  memoranda  relating  to  the 
rendering  or  furnishing  by  them  to  the  public  of  any  service  of  the 
kind  or  character  rendered  or  furnished  by  public  service  com- 
panies, and  to  the  making  of  reports  in  relation  thereto:  And 
provided  further.  That  all  corporations  and  persons,  operating 
under  lease  or  other  contract  any  such  plant  or  other  facilities, 
owned  by  such  municipal  corporation,  shall  adopt,  use,  and  keep, 
in  respect  to  such  operation  of  such  plant  or  other  facilities  under 
such  lease  or  contract,  such  form  or  system  of  accounts  as  shall 
be  adapted  to  and  reasonable  under  the  circumstances,  and  con- 
sistent with  the  obligations  of  such  lease  or  contract,  or  of  any 
contract  made  in  pursuance  thereof,  and  shall  conform  to  such 
orders  as  the  commission,  on  hearing,  may  make  in  respect  to  such 
form  or  system  of  accounts,  and  shall  make  such  reports  in  rela- 
tion thereto  as  may  be  required  by  the  commission. 

(j).  To  keep  all  books,  accounts,  papers,  records,  and  memo- 
randa, as  shall  be  required  by  the  commission,  in  an  office  within 

37.  In  the  matter  of  discontinuance  of  reporting  inspections  of  loco- 
motive boilers,    i  P.  C.  R.  48.    See  Reports  of  Accidents,  i  P.  C.  R.  72. 

38.  Where  the  books  of  a  company  were  poorly  kept,  it  was  required  to 
revise  its  system,  under  instructions  from  the  Commission's  Bureau  of 
Accounts  and  Statistics,  and  submit  a  copy  of  its  balance  sheet  to  the 
Commission  annually  for  two  years.  Mehard  v.  New  Wilmington  W.  S. 
Co.,  9  P.  C.  R.  973* 

39.  As  to  classification  of  property  abandonments  under  the  uniform 
accounting  rules  of  the  Interstate  Commerce  Commission,  see  Kansas  Cy. 
S  R.  Co.  V.  United  States,  231  U.  S.  423.  58  L.  Ed.  296,  i  P.  C.  R.  102. 
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this  ConuiKHiwealth,  and  not  to  remove  the  same  or  any  of  them 
from  the  Commonwealth  except  upon  such  terms  and  conditions 
as  may  be  prescribed  by  the  commission ;  but  the  provisions  of 
this  paragraph  shall  not  apply  to  a  public  service  company  of  an- 
other state,  engaged  in  interstate  commerce,  whose  accounts  are 
[*Z38z]  kept  at  its  principal  place  *of  business  without  the  state, 
in  the  manner  prescribed  by  the  Interstate  Commerce  C<Mnmis- 
sion:  Provided,  That  such  public  service  company,  when  re- 
quired by  the  commission,  shall  furnish  to  the  commission,  within 
such  reasonable  time  as  it  shall  prescribe,  certified  copies  of  its 
books,  accounts,  papers,  records,  and  memoranda  relating  to  the 
business  done  by  such  public  service  company  within  this  Com- 
monwealth. 

(k).  To  furnish  to  the  commission,  from  time  to  time,  and  as 
the  commission  may  require,  all  maps,  profiles,  reports  of  engi- 
neers, books,  papers,  records,  and  other  documents  or  memo- 
randa, or  copies  of  any  and  all  of  them,  in  aid  of  any  inspection, 
examination,  inquiry,  investigation,  or  hearing,  or  in  aid  of  any 
determination  of  the  value  of  its  property,  or  any  portion  thereof ; 
and  to  co-operate  with  the  Commission  in  the  work  of  the  valua- 
tion of  its  property,  or  any  portion  thereof;  and  to  furnish 
any  and  all  other  information  to  the  Commission,  as  the  Commis- 
sion may  require,  in  any  inspection,  examination,  inquiry,  investi- 
gation, hearing,  or  determination  of  such  valuation  of  its  property 
and  facilities.*® 

(1).  To  account  or  report  to  the  Commission,  when  required 
by  it  so  to  do,  for  the  disposition  and  application  of  the  proceeds 
of  all  sales  or  pledges  of  all  stocks,  trust  certificates,  bonds,  notes, 
and  other  evidences  of  indebtedness,  and  other  securities ;  which 
accounts  and  reports  shall  be  made  in  such  form  and  detail,  veri- 
fied by  affidavit  of  the  proper  officer  or  officers  of  such  company 
having  knowledge  thereof  as  to  the  Commission  may  seem  ad- 
visable ;  and,  in  accordance  with  reasonable  rules  and  regulations 
which  may  be  adopted  by  the  Commission,  to  use  and  apply  the 
proceeds  thereof  to  the  purpose  or  purposes  certified  to  the  Com- 
mission, under  the  provisions  of  this  act,  and  to  no  other  purpose 
or  purposes  whatsoever. 

40.  Mehard  v.  New  Wilmington  W.  S.  Co.,  a  P.  C.  R  272. 
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(m).  If  a  railroad  corporation  or  street  railway  corporation, 
or  other  common  carrier,  to  furnish  a  reasonably  sufficient  num- 
ber of  saf e^^  trains,  cars,  vehicles,  boats,  or  other  facilities ;  and 
to  run  and  operate  the  same  with  such  motive  power  as  may  rea- 
sonably be  required,  in  the  conveyance  of  all  such  passengers  or 
property  as  may  seek,  or  be  offered  to  it,  for  such  conveyance; 
and  to  run  and  operate  its  said  trains,  cars,  vehicles,  boats,  or 
other  facilities  with  sufficient  frequency,  at  such  reasonable  and 
proper  times,  and  to  and  from  such  stations  or  points,  as  the 
Commission,  having  regard  to  the  general  convenience  and  safety 
of  the  public,  may  require;**  and,  when  reasonably  required  by 
the  Commission,  to  change  the  time  schedule  for  the  running  and 
operation  of  its  trains,  cars,  vehicles,  boats,  or  other  facilities; 
[♦1382]  and,  ♦generally,  make  any  other  arrangements  and  im- 
provements in  its  service  which  the  Commission  may  lawfully 
and  reasonably"  determine  and  require.** 

41.  A  carrier  cannot  relieve  itself  of  this  duty  by  agreement  that  the 
shipper  shall  inspect  the  cars  and  report  if  they  are  not  safe.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Boger  (Tex.),  169  S.  W.  1093. 

42.  (a)  Where  additional  train  service  would  involve  a  net  loss  of  $25.00 
per  day,  the  Commission  will  not  order  the  installation  of  such  service. 
Miners  ftc.  v.  P.  ft  R.  Ry.  Co^  i  P.  C.  R  99,  Supplemental  Order,  2 
P.  C.  R.  126.  But  the  fact  that  additional  expense  is  involved  is  not  nec- 
essarily a  controlling  consideration.  State  v.  Pub.  Ser.  Com.  (Wash.), 
142  Pac.  165. 

(b)  Interstate  trains  may  be  required  to  render  an  adequate  local  serv- 
ice. State  ex  rel.  G.  N.  Ry.  Co.  v.  Pub.  Ser.  Com.,  142  Pac.  684;  Gulf. 
C.  &  S.  F.  Ry.  Co.  v.  State  (Tex.),  169  S.  W.  385. 

(c)  A  railroad  company  cannot  discontinue  service  because  its  opera- 
tions are  unprofitable,  unless  it  has  surrendered  its  charter  and  the  same 
has  been  accepted  by  the  state  Brandt  v.  Leas,  2  P.  C.  R.  419;  Town  of 
Gassoway  v.  Gassoway  Gas  Co.  (W.  Va.),  83  S.  E.  189;  Chesapeake  &  O. 
Ry.  Co.  V.  Pub.  Ser.  Com.  (W.  Va.),  83  S.  E.  286.  But  circumstances  may 
justify  the  abandonment  of  a  line  of  railroad.  State  v.  Old  Colony  Trust 
Co.,  215  Fed.  307. 

43.  An  order  of  a  cpmmission  forbidding  a  railroad  to  sidetrack  a  local 
train  to  permit  passage  of  an  express,  is  unreasonable,  where  it  is  shown 
that  the  local  was  never  delayed  more  than  10  minutes,  while  the  express, 
if  not  allowed  a  clear  track,  will  be  delayed  more  than  30  minutes.  N.  C. 
Ry.  Co.  v.  Laird  (Md),  91  Atl.  768. 

44.  Additional  train  service  will  not  be  ordered  in  the  absence  of  evi- 
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(n).  If  a  railroad  corporation  or  other  coamion  carrier,  en- 
gaged in  the  transportation  of  freight  or  property,  to  furnish, 
upon  reasonable  request,  to  all  persons  and  corporations  who  may 
apply  therefor,  and  offer  freight  or  property  for  transportatiofi, 
sufficient  and  suitable^  cars,  vehicles,  boats,  motive  power,  or 
other  facilities,  as  may  be  reasonably  required  for  the  transpCMta- 
tion  of  such  freight  or  property ;  or,  in  case  at  any  particular  time 
it  may  not  have  sufficient  cars,  boats,  vehicles,  motive  power,  or 
other  facilities  to  meet  the  requirements  for  the  transportation 
of  property,  then  lawfully  to  distribute  all  available  cars,  vehicles, 
boats,  motive  power,  or  other  facilities  among  the  several  ap- 
plicants therefor,  without  discrimination  between  shippers,  locali- 
ties, or  competitive  or  non-competitive  points,^  in  accordance 
with  the  rule  of  distribution  of  the  Interstate  Commerce  Com- 
mission. But  preferences  may  always  be  given  in  the  supply  of 
cars,  boats,  vehicles,  motive  power,  or  other  facilities  for  shipm«it 
of  livestock  or  perishable  matter. 

(o).  If  a  railroad  corporation,  upon  application  of  any  owner 
or  operator  of  any  lateral  railroad,  or  any  private  side  track,  or  of 
any  shipper,  tendering  property  or  traffic  for  transportation,  or  of 
any  consignee,  to  construct,  maintain,  and  operate,  at  a  reasonable 
place  and  upon  reasonable  terms,  a  switch  connection  with  any 
such  lateral  railroad  or  private  side  track  which  may  be  con- 
structed to  connect  with  its  railroad,  where  such  connection  may 
be  reasonably  practicable  and  can  be  put  in  with  safety,  and  will 
furnish  sufficient  business  to  justify  the  construction  and  mainte- 
nance of  the  same:^^  Provided,  That  whenever  any  lateral  line 
of  railroad  or  private  side  track  has  been  so  connected  with  a  line 
of  any  railroad,  or  whenever  any  owner  of  such  lateral  railroad, 

dence  of  a  public  demand  for  it    Fiscns  v.  P.  ft  R.  Ry.  Co.,  a  P.  C.  R. 

45*  See  note  41  supra. 

46.  Sonman  S.  Coal  Co.  v.  P.  R.  R.  Co.,  241  Pa.  487;  Stineman  C6al 
Mining  Co.  v.  P.  R«  R.  Co.,  241  Pa.  509;  Puritan  Coal  Mining  Co.  ▼.  P. 
R.  R.  Co.,  237  Pa.  4aov  affirmed  in  237  U.  S.  121,  59  L.  Ed.  — -;  Qark 
Bros.  Coal  Mining  Co.  ▼.  P.  R,  R.  Co.,  241  Pa.  5iSt  reversed  in  U.  S.  Adv. 
Ops.  1914,  gg^s  59  L.  Ed. . 

47.  As  to  constitutionality  of  such  l^islation,  see  State  v.  Pub.  Ser. 
Com.,  137  Pac  I0S7,  and  cases  reviewed  there. 
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or  any  private  sidetrack  has  at  any  time  heretofore  sold  or  leased, 
or  shall  hereafter  sell  or  lease,  such  lateral  railroad  or  side  track 
to  any  railroad  corporation,  any  person  or  corporation  shall  be 
entitled  to  connect  therewith,  or  to  use  the  same,  upon  pa)rment 
to  the  party  incurring  the  primary  expense  thereof  of  a  reasonable 
proportion  of  the  cost  of  the  said  lateral  railroad  or  private  side 
track,  and  of  the  maintenance  thereof ;  which  shall  be  determined, 
in  case  of  disagreement  among  the  parties,  by  the  Commission, 
after  notice  to  the  interested  parties,  and  a  hearing.  Provided  that 
[*i383]  such  connection  and  use  can  be  made  with*out  unreason- 
able interference  with  the  use  thereof  by  the  party  incurring  the 
primary  expense  or  owning  or  leasing  said  lateral  railroad  or  side 
track. 

(p).  If  a  telephone  or  telegraph  corporation,  or  person  or 
persons  engaged  in  like  business,  to  cause  the  transmission  of  dis- 
patches, messages,  or  communications  by  it  to  be  reasonably  con- 
tinuous, and  without  unreasonable  interruption  or  delay;  and,  if 
a  common  carrier,  to  cause  the  conveyance  of  passengers  and 
property  by  it  to  be  reasonably  continuous,  and  without  unreason- 
able interruptions  or  delay. 

(q)/*    Whenever  a  common  carrier**  receives  property*®  for 

48.  Carmack  Amendment.  This  subsection  is  an  almost  verbatim  copy 
of  the  Carmack  Amendment  to  the  Hepburn  Bill  (Act  of  June  29,  1906, 
c*  359i>  U.  S.  Comp.  St.  1913,  p.  3875,  pars.  11  and  12),  amending  the  Act 
to  Regulate  Commerce.  The  leading  case  in  its  interpretation  is  Adams 
Ex.  Co.  V.  Croninger,  226  U.  S.  40^  33  Sup.  Ct.  148,  57  I#.  Ed.  314,  44  L. 
R.  A.  (N.  S.)  257  (annotated). 

Before  the  Carmack  Amendment,  the  initial  carrier  might,  by  contract, 
limit  his  liability  to  loss  occurring  on  his  own  line.  This  entailed  hardship 
upon  the  shipper,  who  was  frequently  unable  to  obtain  evidence  showing 
how  or  where  the  loss  occurred.  To  relieve  the  shipper,  presumptions  and 
rules  of  evidence  were  applied  by  the  courts  in  fastening  responsibility 
when  it  was  found  impossible  to  show  on  which  of  several  connecting  lines 
the  loss  occurred,  and,  prima  facie,  that  carrier  was  held  liable  in  whose 
possession  the  goods  were  found  in  a  damaged  condition,  although  the  ship- 
per could  maintain  an  action  against  any  previous  carrier  whose  negli- 
gence may  have  caused  the  loss.  See  note  to  Manufacturing  Co.  v. 
Railway  Co.,  121  N.  C.  514*  28  S.  E.  474  61  Am.  St.  Rep.  662. 

The  Carmack  Amendment,  and  the  rules  of  decision  prevailing  in  the 
Federal  courts  with  respect  to  its  interpretation  and  application,  supersede 
the  laws,  regulations,  and  policy  of  any  state,  so  far  as  interstate  ship- 
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transportation  between  points  within  this  Commonwealth,  it  shall 
issue  a  receipt  or  bill  of  lading*^  therefor,  and  shall  be  liable*'  to 

ments  are  concerned.  Adams  Ex.  Co.  v.  Croninger,  supra;  Robinson  et 
al.  V.  L.  &  N.  R.  Co.  (Ky.),  169  S.  W.  831 ;  Kansas  Cy.  &  M.  Ry.  Co.  v. 
Oakley  (Ark.),  170  S.  W.  565;  Bailey  v.  Missouri  Pac.  Ry.  Co.  (Mo.). 
171  S.  W.  44;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Bracht  (Tex.),  172  S.  W. 
1 1 16;  Armstrong  v.  III.  Cent.  R.  Co.  (Ky.),  172  S.  W.  947;  Hunt  v.  St. 
L.  I.  M.  ft  S.  Ry.  Co.  (Mo.),  173  S.  W.  61;  Thomas  Bros.  v.  St.  L.  &  S. 
F.  R.  Co.  (Mo.),  173  S.  W.  96;  J.  T.  Rather  &  Co.  v.  Nash.  C.  &  St  U 
Ry.  Co.  (Tcnn.),  174  S.  W.  1113;  Spada  v.  P.  R.  R.  Co.  (N.  J.),  92  AtL 
379;  Central  of  Ga.  Ry.  v.  Curtis  (Ga.),  82  S.  £.  318;  Charleston  & 
Western  Car.  Ry.  Co.  v.  Varnville  Furniture  Co.,  237  U.  S.  597,  59  L.  Ed. 

;  W.  H.  Mitchell  &  Co.  v.  Atl.  C.  L.  R.  Co.  (Ga.),  84  S.  E.  227;  Ad. 

Ex.  Co.  V.  Welbom  (Ind.),  108  N.  E.  163.  See  also  cases  cited  in  Public 
Service  Company  Law,  Annouted,  1914,  i  P.  C.  R.,  page  1383,  note  45  (d). 

But  the  Carmack  Amendment  does  not  govern  intrastate  shipments  [ex- 
cept as  its  provisions  are  enacted  in  the  statutes  of  the  state — Ed.].  Bast 
V.  Piatt,  55  Pa.  Super.  618.  Nor  shipments  from  a  point  in  one  state  to 
a  foreign  country.  Best  v.  Gt  N.  Ry.  Co.  (Wis.),  150  N.  W.  484;  Burke 
V.  Gulf,  C.  &  S.  F.  R.  Co.,  147  N.  Y.  Suppl.  794-  Nor  shipments  between 
two  points  in  the  same  state  which  pass  through  another  state  en  route. 
Wichita  Falls  &  W.  Ry.  Co.  v.  Asher  (Tex.),  171  S.  W.  1114. 

49.  Under  the  Interstate  Commerce  Act  telegraph  and  telephone  com- 
panies are  ''common  carriers"  and  subject  to  the  provisions  of  this  sec- 
tion. Bailey  v.  W.  U.  Tel.  Co.  (Tex.),  171  S.  W.  839.  [But  in  Pennsyl- 
vania this  provision  is  limited  by  the  definition  of  "common  carrier"  in 
Art.  I,  Sec.  i,  ante.— Ed.] 

5a  Baggage  is  "property"  within  the  meaning  of  this  section.  L.  &  N 
R.  (}o.  V.  Miller,  162  S.  W.  73.  Liability  as  a  carrier  does  not  extend  t\ 
articles  in  a  trunk  which  are  not  baggage.  Central  of  Ga.  Ry.  v.  Courson 
(Ala.),  65  So.  698.  Razors,  photographs,  clothing,  money,  are  baggage. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Green  (Tex.),  170  S.  W.  no.  Quilts, 
feather  pillows,  ticking,  pillow  cases  and  sheets  are  not  baggage.  Central 
of  Ga.  Ry.  v.  Courson  (Ala.),  6$  So.  69B. 

51.  A  bill  of  lading  is  a  receipt  for  the  goods  and  a  contract  to  carry. 
Morrison  Grain  Co.  v.  Missouri  Pac  Ry.  Co.  (Mo.),  170  S.  W.  404. 

5a.  Liability  of  Initial  and  Connecting  Carriers,  (a)  The  initial  car- 
rier is  liable  for  damages  occurring  on  the  lines  of  the  connecting  carriers. 
Texas  Midland  R.  R.  v.  Becker  &  Cola  (Tex.),  171  S.  W.  1024;  Texas  & 
Pac.  Ry.  Co.  v.  White  (Tex.),  174  S.  W.  953.  The  connecting  carriers 
become  the  agents  of  the  initial  carrier.  Fesser  v.  Chi.  &  I.  M.  Ry.  Co., 
267  III.  418,  108  N.  E.  709;  Missouri  K.  &  T.  Ry.  Co.  v.  Ward  (Tex.),  169 
S.  W.  1035. 
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the  lawful  holder*'  thereof  for  any  loss,  damage,  or  injury  to  said 

(b)  The  initial  carrier  is  not  liable  on  a  new  and  different  contract 
made  by  the  shipper  with  another  carrier  after  the  shipment  has  reached 
its  original  destination.  International  Agr.  Corp.  v.  So.  Ry.  Co.  (Ala.), 
66  So.  14. 

(c)  The  liability  attaches  when  the  goods  are  delivered  to  the  carrier 
for  shipment,  although  the  bill  of  lading  is  not  executed  until  later.  Mor- 
rison Grain  Co.  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  170  S.  W.  404. 

(d)  The  carrier  may  not  charge  an  "insurance  fee"  to  cover  its  liability. 
Swanson  v.  Northwestern  Penna.  Rys.  Co.,  x  P.  S.  C.  Rep.  150;  Mark- 
ham  V.  Same,  Id.  196. 

(e)  This  liability  is  not  enforced  by  complaint  to  the  commission  but  by 
suit  in  court.  Chas.  Dreilus  Co.  v.  P.  St  R.  Ry.,  z  P.  S.  C.  Rep.  i8g; 
Pettis  V.  P.  St  R.  Ry.,  x  P.  S.  C.  Rep.  zgi;  Mutual  Film  Corp.  v.  Adams 
Ex.  Co.,  I  P.  S.  C.  Rep.  ax6. 

(f)  The  duty  of  the  initial  carrier  does  not  end  by  merely  carrying  the 
goods  to  their  destination  safely.  Delivery  to  the  person  entitled  to  re- 
ceive the  same,  or,  if  delivery  cannot  be  made,  then  safe  storage  subject 
to  the  orders  of  the  consignors,  is  a  part  of  the  contract  of  carriage. 
Coovert  v.  Spokane,  P.  &  S.  Ry.  Co.,  141  Pac.  324. 

(g)  Where  goods  have  been  safely  carried  by  the  connecting  line  to 
their  destination,  the  liability  as  a  carrier  has  ceased  and  only  a  liability 
as  warehouseman  remains.  The  initial  carrier  is  then  not  liable  at  all. 
L.  &  N.  R.  Co.  V.  Brewer  (Ala.),  62  So.  698;  Hogan  Milling  Co.  v.  Union 
Pac.  R.  Co.,  139  Pac.  397.  But  to  relieve  from  liability  as  a  carrier  it 
must  be  affimatively  shown  that  the  goods  reached  destination  safely. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Green  (Tex.),  170  S.  W.  no. 

(h)  The  consignee  may,  however,  bring  his  action  against  the  deliver- 
ing carrier.  Duvall  v.  Louisiana  Western  R.  Co.,  65  So.  104;  Elliott  v. 
Chi.  M.  &  St.  P.  Ry.  Co.  (S.  Dak.),  150  N.  W.  777;  Eastover  Mule  & 
Horse  Co.  v.  AtL  C.  L.  R.  Co.  (S.  Car.),  83  S.  E.  599-  Or  action  may  be 
brought  jointly  against  all  the  carriers.  Atchison,  T.  &  S.  F.  Ry.  C^.  v. 
Boyce  (Tex.),  171  S.  W.  1094. 

53.  (a)  One  who  succeeds  to  the  shipper's  rights  may  recover  upon 
proof  of  his  right,  even  though  he  do  not  hold  the  bill  of  lading.  Bow- 
den  V.  Phila.  B.  &  W.  R.  Co.  (Del.),  91  AtL  209.  But  where  a  shipment  is 
sent  under  bill  of  lading  requiring  surrender  of  the  original  before  deliv- 
ery to  consignee,  the  initial  carrier  is  liable  to  consignor  for  a  delivery  of 
the  terminal  carrier  made  on  a  mere  written  order.  Thomas  v.  Blair 
(Mich.),  151  N.  W.  1041. 

(b)  A  delivery  to  the  named  consignee  without  requiring  the  produc- 
tion of  the  bill  of  lading,  is  at  the  carrier's  risk,  Coovert  v.  Spokane,  P. 
&  S.  Ry.  Co.,  141  Pac.  324. 
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property^  caused**  by  h  or  any  other  common  carrier  to  which 
said  property  may  be  delivered,  or  over  whose  line  or  lines  such 
property  may  pass.  No  contract,  receipt,  rule,  or  r^;ulation  shall 
exempt**  such  common  carrier  from  the  liability  hereby  imposed : 

54.  This  includes  the  damage  caused  by  delay  in  shipment  Norfolk 
Truckers'  Ex.  v.  Norfolk  So.  R.  Ca  (Vau).  82  S.  E.  g2.  Southern  Pac 
It  Co.  V.  A.  J.  Lyon  &  Co.  (Miss.),  66  So.  209. 

55.  The  act  does  not  impose  an  absolute  liability  upon  the  initial  car- 
rier. The  loss  must  be  ''caused"  by  the  default,  omission  or  commission 
of  the  initial  carrier  or  its  connection.  Burke  v.  Gulf,  C.  ft  S.  F.  Ry.  Co^ 
147  N.  Y.  Suppl.  794. 

56.  A.  Limitation  of  Liability,  (a)  To  exempt  from  liability  and  to 
limit  the  amount  of  damages,  are  entirely  different  To  "exempt"  means 
to  release,  discharge,  waive,  relieve  from  liability.  To  "limit"  is  to  fix  a 
point  or  boundary  beyond  which  the  subject  cannot  pass  or  extend.  Jones 
V.  Wells-Fargo  Ex.  Co.,  145  N.  Y.  SuppL  601. 

(b)  Where  a  carrier,  in  accordance  with  its  tariffs  filed,  offers  to  carry 
goods  either  under  the  terms  of  a  bill  of  lading  limiting  its  liability  to  the 
stated  value  of  the  goods  or  under  a  common  carrier's  liability  at  common 
law,  and  provides  a  lower  rate  for  the  former  service,  its  liability  is 
limited  if  the  shipper  elects  to  ship  under  the  former  service  and  takes 
advantage  of  the  lower  rate.  ZoUer  Hop  Co.  v.  Southern  Pac.  Co.  (Ore.)» 
143  Pac.  931;  Kansas  Cy.  &  M.  Ry.  Co.  v.  Oakley  (Ark.),  170  S.  W. 
565;  Thomas  Bros.  v.  St.  L.  &  S.  F.  R.  Co.  (Mo.),  173  S.  W.  96;  J.  T. 
Rather  Co.  v.  Nashville.  C.  &  St.  L.  Ry.  Co.  (Tcnn.),  174  S.  W.  1113; 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Truitt  &  Co.  (Ga.),  82  S.  E.  465;  Dodge 
V.  Adams  Ex.  Co.,  54  Pa.  Super.  422;  Wright  v.  Adams  Ex.  Co.,  54  Pa. 
Super.  485;  Hertz  v.  Adams  Ex.  Co.,  55  Pa.  Super.  378;  Heilman  & 
Clark  V.  Chi.  &  N.  W.  Ry.  (la.),  149  N.  W.  436. 

(c)  A  shipper  is  bound  by  notice  of  limited  liability  where  the  tariffs 
filed  show  two  rates,  one  an  unlimited  liability  rate  and  the  other  a  lim- 
ited liability  rate.  Robinson  v.  Louisville  &  N.  R.  Co.  (Ky.),  169  S.  W. 
831.  And  he  is  bound  by  such  notice  whether  the  rates  filed  be  joint  rates 
or  a  combination  of  local  rates.    Id. 

(d)  If  only  part  of  the  shipment  is  injured  the  carrier  cannot  limit  his 
liability  to  a  proportional  amount  of  the  agreed  valuation.  Central  of  Ga. 
Ry.  V.  Broda  (Ala.),  67  So.  437. 

(e)  The  fact  that  the  agent  had  no  authority  to  make  an  unlimited  lia- 
bility contract  is  immaterial.    Ad.  Ex.  Co.  v.  Welbom,  108  N.  E.  163. 

(f)  It  matters  not  that  the  limited  liability  is  grosdy  disproportionate 
to  the  real  value.    Geo.  N.  Pierce  Co.  v.  WclIs-Fargo  &  Co.,  236  U.  S.  278^ 

59  L.  Ed. ,    Cf.  contra,  Loui^ille  &  N.  R.  Co.  v.  Jones  (Ala.),  67  So. 

621. 
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(g)  In  interstate  shipments  the  contract  limiting  liability  must  follow 
the  form  prescribed  by  the  Interstate  Commerce  Commission.  A  mere 
stipulation  in  a  bill  of  lading  is  not  sufficient.  Central  of  Ga.  Ry.  v. 
Broda  (Ala.),  67  So.  437* 

(h)  The  burden  is  on  the  carrier  to  show  either  that  the  rates  were 
filed  or,  in  the  absence  of  that,  that  the  contract  was  reasonable.  Ad. 
Ex.  Co.  V.  Cook  (Ky.),  172  S.  W.  1096. 

(i)  But  there  is  no  consideration  for  a  limitation  of  liability  where  only 
one  rate  is  offered  the  shipper.  Kansas  Cy.  &  M.  Ry.  Co.  v.  Oakley 
(Ark.),  170  S.  W.  S^. 

(j)  Where  an  initial  carrier  had  a  flat  rate  for  all  shipments  over  its 
line  and  had  established  no  through  rates  with  connecting  carriers,  but  in 
a  course  of  dealing  with  the  connecting  carrier,  known  to  the  shipper, 
prepaid  the  rate  to  destination,  which  rate  was  based  upon  a  limitation  of 
liability,  held:  the  recovery  was  limited  to  the  amount  upon  which  the 
connecting  carrier's  rate  was  based.  Glenlyon  Dye  Works  v.  Interstate  Ex. 
Co.  (R.  I.),  91  Atl.  5. 

(k)  Where  carrier  and  shipper  contracted  in  ignorance  of  the  fact  that 
the  maximum  valuation  under  the  rate  charged  had  been  raised  in  newly 
published  tariffs,  held:  the  shipper  could  recover  at  the  higher  maximum 
valuation.    Rankin  v.  Cin.  N.  O.  &  T.  P.  Ry.  Co.  (Ky.),  173  S.  W.  377. 

(1)  A  stipulation  that  the  liability  should  be  measured  by  the  value  of 
the  goods  at  the  time  and  place  of  shipment,  is  valid.  Spada  v.  P.  R.  R. 
(N.  J.),  92  Atl.  379. 

(m)  Limitation  of  liability  must  rest  upon  a  consideration.  Interna- 
tional &  G.  N.  Ry.  Co.  V.  Rathblath  (Tex.),  167  S.  W.  7Si. 

(n)  Where  there  is  a  wrongful  conversion  by  the  carrier  the  measure 
of  damages  is  the  full  value  of  the  goods.  Nashville,  C.  &  St.  L.  Ry.  Co, 
v.  C.  V.  Truitt  Co.  (Ga.),  82  S.  E.  465. 

(o)  Provision  in  a  bill  of  lading  fixing  the  liability  at  the  value  as 
shown  by  the  invoice,  plus  freight  charges,  is  valid.  Denver  &  R.  G.  R. 
Co.  V.  Peterson  Grocery  Co.  (Col.),  147  Pac.  663. 

(k)  Provisions  of  a  contract  limiting  liability  for  damage  to  baggage 
to  $100  must  be  called  to  the  traveler's  attention.  Printing  on  the  ticket 
in  small  type  is  insufficient.  Beahara  v.  N.  Y.  C.  &  H.  R.  R.  Co.  (Mo.), 
174  S.  W.  150. 

(q)  A  stipulation  in  a  bill  of  lading  that  the  carrier  shall  not  haul  on 
any  particular  train  or  in  time  for  any  particular  market,  or  otherwise  than 
with  reasonable  dispatch,  is  valid  if  not  interpreted  to  relieve  the  carrier 
from  transporting  with  reasonable  promptness.  Hunt  v.  St.  L.,  I.  M.  &  S. 
Ry.  Co.  (Mo.),  173  S.  W.  61. 

B.  Contracts  Requiring  Notice  of  Loss,  (a)  A  stipulation  requiring 
notice  of  loss  is  in  the  nature  of  a  reasonable  regulation  and  not  a  restric- 
tion of  liability.  It  need  not  be  supported  by  a  special  consideration  such 
as  a  reduced  rate.    Dunlap  v.  Chi.  &  A.  Ry.  Co.  (Mo.),  172  S.  W.  1178. 
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Provided,  That  nothing  in  this  section  shall  deprive  any  lawful 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  laws :  And  provided  further, 
That  any  common  carrier  issuing  such  receipt  or  bill  of  lading, 
shall,  in  the  event  of  a  recovery  of  a  judgment  against,  or  of  a 
satisfaction  made  by,  such  carrier,  for  such  loss  or  damage,  be 
entitled  to  recover*^  from  the  common  carrier  on  whose  line  the 
loss  or  damage  shall  have  been  sustained,  an  amount  not  in  excess 
of  the  loss  or  damage  to  said  property  which  the  lawful  holder  of 
said  bill  of  lading  or  receipt  would  otherwise  have  been  entitled 
to  recover  against  such  last-mentioned  carrier,  and  not  in  excess 
of  the  amount  actually  paid  to  the  holder  of  such  receipt  or  bill 
of  lading.*' 

(b)  Stipulation  requiring  notice  of  claim  for  damage  to  live  stock  to  be 
given  within  one  day  of  arrival  at  destination  and  before  the  stock  is  min- 
gled with  other  stock,  is  valid.  Riddler  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
171  S.  W.  632;  St.  L.  Southwestern  Ry.  Co.  v.  Burnett  (Aik.),  174  S.  W. 
1 165;  Duvall  v.  Norfolk-Southern  Ry.  Co.  (N,  Car.),  83  S.  E.  21.  Stipu- 
lation requiring  notice  within  four  months,  is  valid.  Bailey  v.  Missouri 
Pac.  Ry.  Co.  (Mo.),  171  S.  W.  44;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Bracht 
(Tex.),  172  S.  W.  1116;  Potter  v.  Kansas  Cy.  S.  R.  Co.  (Mo.),  172  S. 
W.  1 153;  Forney  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  83  S.  E.  686;  A.  C 
Cheney  P.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  148  N.  Y.  Suppl.  108;  Daven- 
port V.  C.  &  O.  Ry.  Co.,  149  N.  Y.  Suppl.  865.  Thirty  days'  notice  is  reason- 
able. Henry  v.  Chicago  M.  &  P.  S.  Ry.  (Wash.),  147  Pa.  425.  Ten  days' 
notice  is  reasonable  W.  H.  Mitchell  &  Co.  v.  Atl.  C.  L.  R.  Co.  (Ga.),  84 
S.  E.  227;  Armstrong  v.  III.  Cent.  R.  Co.  (Ky.),  172  S.  W.  947;  Spada  v. 
P.  R.  R.  (N.  J.),  92  Atl.  379.  Contra.  III.  Cent.  R.  Co.  v.  Avery  &  Son 
(Ala.),  67  So.  414.  Five  days'  notice  is  reasonable.  Dunlap  v.  Chi,  &  A. 
Ry.  Co.  (Mo.),  172  S.  W.  1178. 

(c)  A  provision  that  no  claim  shall  be  valid  unless  made  in  writing, 
verified  by  affidavit,  and  filed  within  10  days,  is  valid ;  but,  being  for  the 
benefit  of  the  carrier,  it  may  be  waived  by  him.  Howard  &  Callahan 
V.  III.  Cent.  R.  Co.  (Ky.),  171  S.  W.  442;  Sauls-Baker  Co.  v.  Atl.  C.  L. 
R.  Co.  (S.  Car.),  82  S.  E.  418.  No  consideration  is  necessary  to  support  the 
waiver.  A.  C.  Cheney  P.  Co.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  148  N.  Y.  Suppl. 
108. 

57.  The  initial  carrier  is  liable  even  though  the  connecting  carrier  on 
whose  line  the  injury  occurred  is  insolvent.  Tex.  Mex.  Ry.  Co.  v.  King 
(Tex.),  174  S.  W.  336. 

58.  The  Carmack  Amendment  to  the  Interstate  Commerce  Act  (U.  S. 
Comp.  St.  1913,  p.  387s,  pars.  11  and  12)  did  not  abrogate  the  rule  of  evi- 
dence that  property  received  in  good  order  by  the  carrier  is  presumed 
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(r).  If  a  street  railway  corporation  or  incline  plane  corpora- 
tion, whenever  the  Commission'  shall  deem  necessary  or  proper 
for  the  accommodation,  convenience,  or  safety  of  the  public  in  the 
conveyance  of  passengers,  to  transfer  such  passengers  to  or  from 
another  part  of  the  system  of  the  said  street  railway  corporation 
or  incline  plane  corporation  ;*•  and,  to  this  end  and  object,  shall 
make  proper  and  convenient  arrangement  or  adjustment  of  the 
time  schedules  of  the  said  street  railway  corporation  or  incline 
plane  corporation;  and  shall  also  make  such  proper  and  con- 
venient arrangement  or  adjustment  of  its  time  schedules  with 
those  of  other,  contiguous,  or  connecting  street  railway  corpora- 
tions or  incline  plane  corporations,  as  to  the  Commission  shall 
seem  necessary  or  proper  for  the  accommodation,  convenience, 
or  safety  of  the  public. 

[♦1384]  ♦(s).*®  If  a  railroad  corporation  or  a  street  railway 
corporation,  to  construct  and  maintain,  whenever  the  Commission 
may  require  the  same,**  such  switch  or  other  connections  with  or 
between  the  lines  of  other  companies  of  the  same  character,  where 
the  same  is  reasonably  practical  and  can  readily  be  connected,  to 
form  a  continuous  line  of  transportation,  and  to  cause  the  con- 
veyance of  persons  and  property  between  points  within  this  Com- 
monwealth to  be  without  unreasonable  interruption  or  delay ;  and 
to  establish  through  routes  and  service  therein,  and  just  and  rea- 
sonable joint  rates,  fares,  and  charges  applicable  thereto  ,••*  and, 
where  practicable,  transport  freight  over  the  same  without  trans- 

to  have  been  received  in  like  good  order  by  the  succeeding  carrier,  and  that 
final  delivery  in  bad  order  raises  a  rebuttable  presumption  that  the  injury 
occurred  on  the  delivering  carrier's  line.  Chi.  R.  I.  &  P.  Ry.  Co.  v.  Har- 
rington (Okla.),  143  Pac.  325;  Duvall  v.  L.  W.  R.  Co.  (La.),  65  So.  104; 
Glassman  v.  Chi.  R.  I.  &  P.  Ry.  Co.  (la.),  147  N.  W.  757;  Eastover  Mule 
&  Horse  Co.  v.  Atl.  C.  L.  R.  Co.  (S.  Car.),  83  S.  E  599- 

59.  ayth  Ward  Progressive  Club  v.  Pittsburgh  Rys.  Co.,  2  P.  C. 
R.  585. 

60.  Congress  has  not  taken  over  the  whole  subject  of  terminals,  team 
tracks,  switching  tracks,  sidings,  etc.,  so  as  to  exclude  regulation  of  inter- 
change traffic  by  state  commissions.  Grand  Trunk  R.  Co.  v.  Michigan  R. 
R.  Com.,  231  U.  S.  457,  5^  L.  Ed.  310,  34  Sup.  Ct.  152. 

6x.  Rules  of  Florida  Railroad  Commission  regulating  switching  rates 
and  practices  construed.    State  v.  L.  &  N.  R.  Co.  (Fla.),  67  So.  875. 
6a.  Lehigh  Fire  Brick  Works  v.  P.  R.  R.  Co.,  et  al.,  2  P.  C.  R.  625. 
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f er  from  the  originating  cars ;  and  shall  not  discriminate*'  in  the 
said  rates,  fares,  charges,  or  in  any  rules  or  regulations  applicable 
thereto,  between  any  such  connecting  lines:  Provided,  That  no 
railroad  corporation  or  street  railway  corporation  shall  be  re- 
quired to  give  the  use  of  its  tracks  or  terminal  facilities  to  any 
other  common  carrier:*^  And  provided.  That  this  section  shall 
not  apply  to  a  street  railway  corporation  engaged  in  the  business 
of  carrying  passengers,  but  not  engaged  in  the  general  business 
of  transporting  freight,  and  which  does  not  geflerally  solicit  the 
transportation  of  freight  as  a  main  branch  of  its  business. 

( t) .  To  obey  and  abide  by  all  lawful  orders  and  regulations  of 
the  Commission,  made  under  the  provisions  of  this  act,  regulating 
the  manner  in  which  the  tracks  or  other  facilities  of  any  railroad 
corporation,  street  railway  corporation,  or  any  other  public  serv- 
ice company,  may  be  constructed  across  the  tracks  or  other  facili- 
ties of  any  other  railroad  corporation,  street  railway  corporation, 
or  any  other  public  service  company,  at  grade,  or  above  or  below 

63.  (a)  As  to  discrimination,  sec  Art.  Ill,  Sec.  8,  (a)  and  (b)  and 
notes. 

(b)  The  practice  of  requiring  prepayment  of  freight  by  one  connecting 
carrier  and  not  by  another,  is  discriminatory.  Wadley  Southern  R.  Co.  v. 
Georgia,  137  Ga.  497,  73  S.  E.  741.  affirmed  in  235  U.  S.  651,  S9  L-  Ed. 
— ,  and  cases  there  cited. 

64.  (a)  In  a  large  city  covering  twenty-two  miles,  where,  in  addition  to 
its  depots,  a  railroad  has  established  a  number  of  public  team  tracks  and 
industrial  sidings  to  relieve  the  congestion  of  freight  at  its  depots,  the 
transportation  of  freight  begins  at  said  team  tracks  and  sidings,  and  an 
order  of  a  state  railroad  commission  requiring  freight  to  be  accepted 
there  for  delivery  to  a  connecting  carrier  at  a  junction  within  the  corporate 
limits  of  the  city  does  not  "give  the  use  of  its  tracks  or  terminal  facilities" 
to  the  other  carrier.  Grand  Trunk  R,  Co.  v.  Michigan  R.  R.  Com.,  231  U. 
S.  457,  34  Sup.  Ct.  152,  58  h.  Ed.  310;  Vandalia  R.  Co.  v.  Pub.  Serv.  Com. 
(Ind.),  106  N.  E.  371;  Chi.,  M.  &  St  P.  Ry.  Co.  v.  State  Pub.  Ut  Com., 
267  111.  544.  108  N.  E.  737. 

(b)  Where,  upon  complaint  that  defendant  carrier  discriminated 
against  complainant  by  refusing  an  interchange  of  traffic  in  its  yards  and 
terminals  while  allowing  such  interchange  with  other  carriers,  the  com- 
mission ordered  defendant  to  cease  such  discrimination,  held:  the  order 
did  not  require  defendant  to  give  the  use  of  its  terminals  tO  another 
carrier.  Pennsylvania  Co.  v.  U.  S.,  236  U.  S.  351,  59  L.  Ed.  ■— ,  affirming 
214  Fed.  445;  Louisville  &  N.  R.  Co.  v.  United  States,  U.  S.  Adv.  Ops. 
1914,  696,  59  L.  Ed.  — ,  affirming  216  Fed.  672. 
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grade,  or  at  any  prescribed  level  ;•*  or  in  which  the  tracks  or  other 
facilities  of  any  railroad  corporation  or  street  railway  corporation 
may  be  constructed  across  any  public  highway  at  grade,  or  above 
or  below  grade;  or  in  which  any  public  highway  may  be  con- 
structed across  the  tracks  or  other  facilities  of  any  railroad  cor- 
poration or  street  railway  corporation  at  grade,  or  above  or  below 
grade;  or  regulating  the  manner  in  which  such  crossings  shall  be 
operated,  maintained,  and  protected,  including  the  stationing  of 
watchmen  thereat;  installation  and  regulation  of  lights,  blocks,  or 
other  system  of  signalling,  safety  appliances,  devices  or  such  other 
means  or  instrumentalities  as  the  conunission  may  prescribe;'* 
as  well  as  to  obey  and  abide  by  all  lawful  orders  and  regulations 
of  the  Commission,  made  under  the  provisions  of  this  act,  requir- 
ing the  alteration,  relocation,  removal,  or  abolition  of  any 
[♦1385]  ♦such  crossings, — ^to  the  end,  intent,  and  purpose  that 
accidents  may  be  prevented  f^  and  also  to  bear  and  pay  the  ex- 
penses, damages,  or  compensation  incident  thereto,  either  sev- 
erally or  in  such  proportions  as  the  Commissk>n  may  determine 
under  the  provisions  of  this  act.** 

(u).  If  a  telegraph  corporation,  or  person  engaged  in  the  pub- 
lic telegraph  business,,  to  connect,  whenever  the  Conunission  may 
require  it  or  him  so  to  do,  its  or  his  lines  of  telegraph  with  the 

65.  For  procedure  to  be  followed  to  secure  approval  of  crossing  of 
facilities,  see  General  Order  No.  11,  a  P.  C.  R.  xoa,  and  Administrative 
Roling  No.  8,  to  be  reported  in  the  early  pages  of  Vol.  3,  P.  C.  R. 

66.  In  the  matter  of  regulations  governing  the  protection  of  grade 
crossings,  see  General  Order  No.  5,  x  P.  C.  R.  67. 

67.  (a)  The  Commission  will  modify  plans  for  constructing  crossings 
and  will  specify  appliances  to  be  used,  when  necessary  for  the  public 
safety.   Application  of  Gaffney  ft  James  Cy.  R.  R.  Co.,  a  P.  .C.  R.  xxa. 

(b)  Where  the  proposed  extension  of  a  street  railway  line  crossed  the 
tracks  of  a  protesting  company  on  the  crest  of  an  elevation  toward  and 
from  which  the  cars  of  the  protesting  company  must  ascend  and  descend, 
the  Commission  approved  the  crossing  but  ordered  that  the  cars  operating 
on  the  extension  should  be  brought  to  a  full  stop  before  crossing  the  tracks 
of  the  Protestant  Petition  of  Phoenizville,  ftc,  Ry.  Co.,  a  P.  C.  R. 
xgx. 

68.  Boroufi^  of  Butler's  Petition,  a  P.  C.  R.  65;  Wilkes-Barre  v. 
L.  V.  R.  R.  Co.,  Id.  378;  Application  of  Wilkes-Barre  Connecting  R. 
R.,  Id.  470;  In  re  Grade  Crossings,  ftc.  Id.,  593;  In  re  Abolition 
of  Crossings,  ftc.,  a  P.  C.  R  730. 
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lines  of  any  other  such  tel^;raph  corporation,  or  person  engaged 
in  the  public  telegraph  business;  and  thereupon  it  shall  be  and 
become  the  reciprocal  duty  of  each  of  such  connecting  tel^^ph 
corporations,  or  persons,  upon  the  payment  of  the  usual  charges 
to  individuals  for  transmitting  dispatches,  as  established  by  the 
rates  and  regulations  of  such  telegraph  corporations,  or  persons, 
or  by  the  Commission  as  hereinafter  provided,  to  receive  and  to 
transmit  dispatches  from  and  for  each  other  with  impartiality  and 
good  faith,  and  likewise  for  any  individual  or  individuals. 

(v).  If  a  telephone  corporation,  or  person  engaged  in  the 
telephone  business,  whose  lines,  together  with  the  lines  of  another 
telephone  corporation,  or  person  engaged  in  the  telephone  business, 
form  a  continuous  line  of  communication  between  different  locali- 
ties, which  are  not  reached  by  lines,  facilities,  or  connections  of 
either  alone,  and  could  be  made  to  do  so  by  the  construction  and 
maintenance  of  suitable  connections  between  the  several  lines  at 
common  points,  for  the  transmission  of  conversations  between  dif- 
ferent localities,  to  jointly  arrange  for  the  interchange  and  transfer 
of  conversations  at  such  common  points  when  it  can  reasonably 
be  done,  and  efficient  service  can  be  obtained  without  injustice  to 
either  company  and  without  substantial  impairment  or  detriment 
to  the  service  to  be  rendered  by  either  company,  and  when  ne- 
cessity exists  therefor,  in  order  to  supply  through  traffic  com- 
munication between  different  localities  not  otherwise  provided  for 
by  the  companies  in  question,  or  either  of  them ;  and  shall  operate 
and  conduct  a  joint  through  traffic  over  the  several  lines  so  con- 
nected, and  shall  make  the  proper  rules  and  regulations  governing 
the  same,  and  shall  establish  just  and  reasonable  rates  and  charges 
for  the  joint  through  service  thereby  rendered,  and  shall  make 
among  themselves  an  equitable  apportionment  of  the  costs  and 
revenues  appertaining  to  the  joint  facilities  and  service.** 

(w).  If  a  gas  corporation,  water  corporation,  or  other  public 
service  company,  furnishing  its  service  or  product  upon  meter  or 
[^1386]  other  similar  measurement,  or  ^electric  corporation,  to 
provide,  and  keep  in  and  upon  its  premises,  suitable  and  proper 
apparatus,  to  be  approved  from  time  to  time  and  stamped  or 

69.  As  to  the  power  of  the  Commission  to  compel  telephone  companies 
to  make  connections,  see  Art.  V,  Sec.  9,  and  notes  thereto. 
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marked  by  the  Commission,  for  testing  and  proving  the  accuracy 
of  gas,  water,  electric,  or  other  meters  furnished  by  it  for  use; 
and  by  which  apparatus  every  meter  may  be  tested,  upon  the  writ- 
ten request  of  the  consumer  to  whom  the  same  shall  be  furnished, 
and  in  his  presence  if  he  shall  so  desire.  If  the  meter  so  tested 
shall  be  found  to  be  accurate,  within  such  commercially  reasonable 
limits  as  the  Commission  may,  by  general  or  special  order,  fix  for 
such  meters,  or  class  of  meters,  a  reasonable  fee,  to  be  fixed  by  the 
Commission  by  standing  order,  sufficient  to  cover  the  cost  of  such 
test,  shall  be  paid  by  the  consumer  requiring  such  test ;  but,  if 
not  so  found,  then  the  cost  thereof  shall  be  borne  by  the  public 
service  company  furnishing  said  meter.'* 

(x).  To  give  immediate  notice  to  said  Commission  of  the 
happening  of  any  accident  in  or  about,  or  in  connection  with  the 
operation  of  its  prc^erty,  facilities,  or  service,  wherein  any  per- 
son shall  have  been  killed  or  injured,  and  to  furnish  such  full  and 
detailed  report  of  such  accident,  within  such  time  and  in  such 
manner  as  the  Commission  shall,  by  general  rule  or  special  order, 
or  otherwise,  require.  Such  report  shall  not  be  open  for  public 
inspection,  except  by  order  of  the  Conunission,  and  shall  not  be 
admitted  in  evidence  for  any  purpose  in  any  suit  or  action  for 
damages  growing  out  of  any  matter  or  thing  mentioned  in  said 
report." 

(y).  To  observe  and  obey  all  and  singular  the  lawful  orders 
and  regulations  which  may  be  issued  or  made  by  the  Commission 
in  the  exercise  of  the  powers  conferred  upon  it  by  this  act." 

70.  See  Rules  and  Regulations  governing  electric,  gas,  water  and  heat- 
ing service,    x  P.  C.  R.  153-178. 

71.  See  Reports  of  Accidents,    i  P.  C.  R.  72. 

7a.  (a)  See  list  of  General  Orders,  Administrative  Rulings,  Conference 
Rulings,  and  Tariff  Circulars  in  front  of  this  volume.  See  Rules  of  Prac- 
tice and  Procedure,  a  P.  C.  R.  x-3i.  See  Rules  and  Regulations  govern- 
ing electric  gas,  water  and  heating  service,  x  P.  C.  R.  x6o-X78.  See  Rules 
and  Regulations  governing  form  of  Tariffs  and  Schedules,  x  P.  C.  R. 

44-46. 

(b)  See  Rules  of  Practice  and  Procedure,  Rule  59.   a  P.  C.  R.  30. 

(c)  See  Art  V,  Sees,  i,  2,  3 ;  Art.  VI,  Sees.  22,  23,  24. 

(d)  When  a  corporation  acquires  a  franchise  for  the  purpose  of  carry- 
ing on  a  corporate  business  within  a  state,  it  is  subject  to  the  police  power, 
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ARTICLE  III. 

Creation,  Powers  and  Limitation  of  Powers,  of  Public  Service 

Companies. 

Section  i.  It  shall  be  lawful  for  every  public  service  com- 
pany— 

(a).  To  demand,  collect,  and  receive  fair,  just,  and  reasonable 
prices,  rates,  fares,  tolls,  charges,  or  other  compensation  for  each 
and  every  service  rendered  or  to  be  rendered  by  it  to  any  perswi 
or  corporation,  or  to  any  other  public  service  company  with  whom 
it  interchanges  facilities  and  services.^' 

and  the  state  may  regulate  the  manner  of  the  exercise  of  the  franchise. 
Idaho  Power  &  Light  Co.  v.  Blomquist  (Idaho),  141  Pac.  1083,  1088. 
73.  (a)  See  Art.  Ill,  Sec.  8  (a)  and  (b) ;  Art  V,  Sees.  3,  4- 
A.  CONSIDERATIONS  AFFECTING  REASONABLENESS 
OF  RATES.  I.  In  General,  (a)  Where  rates  on  anthracite  coal  have 
remained  the  same  for  over  seventeen  years,  the  presumption  is  against 
the  propriety  of  continuing  these  rates.  This  presumption  does  not  go  to 
the  extent  of  indicating  that  they  ought  to  be  raised  or  lowered,  but  only  that 
they  ought  to  be  revised  and  changed  so  as  to  meet  present  conditions. 
Philadelphia  ▼.  P.  ft  R.  Ry.  Co.,  a  P.  C.  R.  313.  Cf.  Louisville  &  N.  R. 
Co.  V.  U.  S.,  U.  S.  Adv.  Ops.  1914,  696,  59  L.  Ed.  — . 

(b)  The  fact  that  water  rates  are  lower  in  a  large  community  nearby 
does  not  prove  that  the  higher  rates  charged  in  a  small  community,  where 
the  conditions  are  different,  are  unreasonable.  Ernst  ▼.  Glenside  Water 
Co.,  a  P.  C.  R.  X19. 

(c)  Local  conditions  such  as  sire  of  cars,  frequency  of  service,  density 
of  population  of  adjacent  territory,  the  grades  and  general  alignment  of 
the  road-bed  and  the  annual  outlay  for  repairs  and  up-keep,  must  always 
be  considered  in  prescribing  rates  for  a  transportation  company.  Sassa- 
man  v.  Lehigh  Valley  Transit  Co.,  a  P.  C.  R.  8o. 

(d)  The  state  cannot  compel  a  carrier  to  maintain  a  rate  on  a  particular 
commodity  that  is  less  than  reasonable,  in  order  to  build  up  a  local  enter- 
prise, even  though  the  return  from  the  entire  intrastate  business  is  ade- 
quate. Northern  P.  R.  Co.  v.  N.  Dak.  (N.  Dak.  Coal  Rates  Case),  236  U. 
S.  585.  59  L.  Ed.  — ,  reversing  145  N.  W.  135. 

(e)  Where  the  rates  of  an  electric  company  yield  a  fair  return  on  all  its 
business,  an  increase  in  its  power  rates  will  not  be  allowed  where  this  item 
is  not  separated  from  the  rest  of  the  business  and  the  return  upon  it 
clearly  shown  to  be  unremunerative.  Elliott  ▼•  Big  Spring  Elec.  Co.,  a 
P.  C.  R.  709. 

II.  Adequate  Return  on  Investment,  (a)  A  company  should  be  al- 
lowed a  return  of  at  least  6  per  cent.    Borough  of  Mt.  Union  ▼.  Mt. 
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Union  Water  Co.,  a  P.  C.  R.  698;  Matheson  v.  Middletown  ft  S.  C. 
Water  Co.,  x  P.  C.  R.  187;  Brymer  v.  Butler  Water  Co.,  179  Pa.  231; 
P.  R.  R.  V.  Phila.  County,  220  Pa.  100;  Dcs  Moines  Gas  Co.  v.  Des 
Moines,  U.  S.  Adv.  Ops.  1914,  811,  59  L.  Ed.—.  A  return  of  4}^%  is  not 
unreasonably  high.  Borough  of  Mechanicsburg  v.  Mechanicsburg  G.  &  W. 
Co.,  246  Pa.  232,  92  Atl.  142. 

(b)  A  rate  of  12c  per  k.  w.  h.  for  electric  service  for  domestic  and 
commercial  purposes  is  not  unreasonable  where  it  appears  that  the  com- 
pany is  receiving  but  5%  on  its  investment  in  the  locality  where  the  rate 
is  charged;  and  this  is  true  although  the  company  charges  only  3c  per 
k.  w.  h.  in  another  locality  where  it  has  a  valuable  investment  and  must 
meet  formidable  competition.  Lewistown  ▼.  Penn  Central  L.  ft  P.  Co., 
a  P.  C.  R.  349. 

(c)  A  complaint  alleging  excessive  rates  was  dismissed  where  it  ap- 
peared that  the  respondent  bridge  company,  in  twenty-three  years  of 
operation,  had  not  earned  3%  on  the  value  of  its  property  devoted  to 
public  use,  had  paid  no  dividends,  and  was  charging  a  rate  lower  than  that 
allowed  by  statute.  Baldridge  ▼.  McKeesport  ft  Duquesne  Bridge  Co., 
a  P.  C.  R.  79. 

(d)  Rates  not  in  excess  of  those  allowed  by  statute  and  which  do  not 
return  more  than  2%  on  the  investment,  are  not  unreasonable.  Zook  ▼. 
Turnpike  Co.,  a  P.  C.  R.  194. 

(e)  The  Commission  cannot  compel  a  railroad  to  operate  its  passenger 
business  at  a  loss  and  to  recoup  by  an  increase  in  freight  rates.  The  rail- 
road is  entitled  to  earn  a  fair  profit  on  every  branch  of  its  business,  sub- 
ject to  the  limitation  that  its  corporate  duties  must  be  performed  even 
though  at  a  loss.  Combined  Committee,  ftc.  v.  P.  R.  R.  et  al.,  a  P.  C. 
R.  390,  Supplemental  Opinion,  Id.  7x7,  Rehearing  denied,  708. 

(f)  If  existing  rates  on  freight  do  not  afford  a  fair  return  on  the 
investment  of  the  railroads,  the  remedy  should  be  a  general  advance  in 
such  manner  as  to  equalize  the  burdens  and  to  affect  alike  all  interests  and 
subjects  of  traffic.  Unequal  burdens  on  certain  localities  or  commodities 
ought  not  to  be  tolerated.  Philadelphia,  ftc^  v.  P.  ft  R.  Ry.  Co.  et  aL, 
a  P.  C.  R.  313. 

III.  Valuation,    (a)  See  Art.  V,  Sec  20  (a),  (b)  and  (c). 

(b)  In  determining  the  reasonableness  of  rates  prescribed  for  the  car- 
riage of  one  commodity,  and  where  the  conclusions  are  based  on 
cost,  the  entire  cost  must  be  included.  The  outlays  that  exclusively  pertain 
to  that  commodity  must  be  assigned  to  it,  but  other  expenses  must  be 
fairly  apportioned,  so  that  the  commodity  shall  support  its  share  of  the 
overhead  expenses.  Northern  P.  R.  Co.  v.  N.  Dak  (N.  Dak.  Coal  Rates 
Case),  236  U.  S.  585,  59  L-  Ed.  reversing  145  N.  W.  135. 

IV.  Effect  of  Contracta  Fixing  Ratea.  (a)  Where  a  contract  be- 
tween a  municipality  and  a  water  company  fixing  rates  is  for  an  indeter- 
minate and  uncertain  time,  the  company  is  not  bound  to  maintain  the 
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schedule  of  rates  therein.  Borough  of  Mt.  Union  ▼•  Mt.  Union  Water 
Co.,  3  P.  C.  R.  G98;  Borough  of  BeUevue  v.  Ohio  Valley  Water  Co.,  i  P. 
C.  R.  128,  a£Brmed  in  245  Pa.  114;  Turtle  Creek  Boro.  v.  Penna.  Water 
Co.,  243  Pa.  415. 

(b)  Contracts  between  subscribers  and  public  service  companies  for 
fixed  periods  are  impracticable,  if  not  impossible,  from  their  very  nature. 
The  service  is  a  public  service^  and  subject  to  a  constant  change  of 
conditions.  Wolverton  v.  Mountain  States  Tel.  &  Tel.  Co.  (Colo.),  142 
Pac.  165. 

B.  PARTICULAR  RATES  PASSED  UPON.  I.  MitcelUneous. 
In  the  operation  of  an  inclined  plane  a  higher  rate  for  an  "up"  than  a 
"down"  trip  is  lawful  and  reasonable.  Gecr  v.  Inclined  Plane  Co., 
3  P.  C.  R.  455.  A  higher  rate  of  toll  for  automobiles  than  for  horse 
drawn  vehicles,  is  reasonable.  Zook  ▼.  Turnpike  Co.,  3  P.  C.  R.  194. 
In  re  rates  on  pulp  wood.  W.  Va,  Pulp  ft  Paper  Co.  v.  P.  R.  R.  Co., 
3  P.  C.  R.  673.  In  re  rates  for  joint  exchange  and  toll  service.  Norwich 
Tel.  Co.  ▼.  Bell  Tel.  Co.,  3  P.  C.  R.  466.  A  minimum  monthly  charge 
of  $1.00  for  electric  service  is  reasonable.  Cauffiel  ▼.  Citizens  L.,  H.  ft 
P.  Co.,  3  P.  C.  R.  X89.  A  rate  of  12c  per  k.  w.  h.  for  electric  service  for 
domestic  purposes  in  one  locality  may  be  reasonable,  even  though  the  same 
company  charge  only  3c  in  another  locality  where  it  is  compelled  to  meet 
competition.  Lewistown  ▼.  Penn  Central  L.  ft  P.  Co.,  3  P.  C.  R.  349. 
A  passenger  rate  of  2c  per  mile  is  confiscatory.  Bellamy  v.  Missouri  & 
N.  A.  R.  Co.,  215  Fed.  18;  Norfolk  &  Western  Ry.  Co.  v.  Conlcy,  236  U. 
S.  605,  59  L.  Ed.  — .  A  passenger  rate  of  loc  for  a  three  and  one-half 
mile  haul  where  the  trafiic  is  of  a  suburban  character,  is  unreasonable. 
Jones  V.  D.,  L.  ft  W.  R.  R.  Co.,  3  P.  C.  R.  461.  A  joint  rate  loc  higher 
on  cement  than  a  one  line  haul  of  the  same  distance,  is  reasonable. 
Dexter  Portland  Cement  Co.  v.  L.  V.  R.  R.  Co.,  2  P.  C.  R.  447.  A 
charge  of  loc  per  package  for  returning  a  receipt  signed  by  consignee,  is 
reasonable.  But  no  such  charge  may  be  made  for  "insurance."  Swanson 
V.  Northwestern  Pa.  Ry.,  x  P.  S.  C.  Rep.  150,  Markham  v.  Same, 
Id.  196. 

II.  Demurrage  Charges,  (a)  Demurrage  is  a  charge  in  the  nature 
of  a  penalty  for  the  unreasonable  detention  of  cars  which  belong  to  the 
carrier  or  are  in  the  service  of  the  carrier  under  the  terms  of  an  agreement 
with  the  owner,  either  express  or  implied,  and  its  purpose  is  to  secure  the 
prompt  return  of  the  cars.  Pittsburgh  Plate  Glass  Co.  v.  P.  R.  R.  Co., 
3  P.  C.  R.  530  and  695. 

(b)  Where  private  cars  are  exclusively  used  for  hauling  the  owner's 
coal  from  his  own  mine  to  his  own  plant,  demurrage  may  not,  in  the  ab- 
sence of  an  agreement  which  expressly  or  impliedly  puts  the  cars  in  the 
service  of  the  carrier,  be  charged  while  the  said  cars  stand  loaded  upon  the 
owner's  own  tracks.    Id. 
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To  establish  a  sltding-scale  of  rates,  fares,  or  charges;  pro- 
vided that  a  schedule  showing  such  scale  of  rates,  fares,  or 
charges  shall  first  have  been  filed  with  the  Commission  and  ap- 
proved by  it. 

[*I387]  ♦To  establish,  with  the  consent  of  the  Commission,  a 
scale  of  charges,  subject  to  automatic  adjustment,  in  relation  to 
the  dividends  to  be  paid  to  the  stockholders  of  such  public  service 
company,  or  the  profit  to  be  realized  by  ai\y  person  engaged  in 
like  business. 

To  participate,  to  such  an  extent  as  may  be  permitted  by  the 
Commission,  and  deemed  by  the  Commission  wise,  for  the  pur- 
pose of  encouraging  economies,  efficiencies,  or  improvements  in 
methods  or  service,  in  the  additional  profits  which  will  be  afforded 
by  such  economies,  efficiencies,  or  improvements  in  methods  or 
service. 

(b).  To  employ,  in  the  conduct  and  management  of  its  busi- 
ness, suitable  and  reasonable  classifications  of  its  service,  patrons, 
and  rates ;  and  such  classification  may,  in  any  proper  case,  take 
into  account  the  nature  of,  the  use,  and  quantity  used,  the  time 
when  used,  the  purpose  for  which  used,  the  kind,  bulk,  value,  and 

(c)  It  is  otherwise  where  cars  stand  on  railroad  company's  tracks. 
Miller  Const.  Co.  v.  P.  S.  &  N.  R.  R,  Co..  i  P.  S.  C.  Rep.  26.  or  when  the 
cars,  though  private,  are  not  the  property  of  those  who  own  the  sidings  on 
which  the  cars  stand.    P.  R.  R.  Co.  v.  Waverly  Co.,  58  Pa.  Super.  154. 

(d)  No  demurrage  should  be  charged  on  cars  which,  by  reason  of  the 
cargo  being  frozen,  were  incapable  of  being  unloaded  within  the  free 
period  after  constructive  delivery,  and  were  unloaded  within  the  period 
after  the  condition  of  the  cargo  permitted.  Terminal  Coal  Co.  v.  P.  R.  R., 
I  P.  S.  C.  Rep.  148. 

(e)  Where  cars  shipped  to  Chicago  for  re-consignment  are  held  on  the 
storage  tracks  some  distance  from  the  terminals,  but  convenient  to  the  belt 
line  by  which  cars  are  transferred  to  any  new  destination,  demurrage  may 
be  charged  from  the  time  of  arrival  upon  the  storage  tracks.  Berwind- 
White  Coal  Mining  Co.  v.  C.  &  E.  R.  R.  Co.,  235  U.  S.  37i,  59  L.  Ed.  — . 

III.  Trackage  Charges.  A  lumber  company  owned  rights  of  way  on 
which  short  stub  lines,  connecting  with  a  main  line,  were  built  by  a 
carrier.  Held:  the  carrier  could  not  collect  a  trackage  charge  of  $1.00 
per  car  on  all  traffic,  other  than  that  of  the  lumber  company,  passing  over 
said  stub  lines,  and  pay  same  to  the  lumber  company.  McCallum  v.  Minne^ 
apolis  &  R.  R.  Ry.  Co.  (Minn.),  151  N.  W.  974. 
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facility  of  handling  of  commodities,  and  any  other  reasonable 
consideration.^* 

74.  QaMification  ol  Patrons  and  Ratea— ReatonablencM.  A.  In 
GencraL  (a)  The  provisions  of  this  section  are  limited  by  those  of 
Art  III,  Sec.  8,  (a)  and  (b).  So  it  was  held  that  a  classification  which 
produced  discrimination,  when  tested  by  the  provisions  of  that  section, 
could  not  be  justified  under  the  provisions  of  this  one.  Birdaboro  Stone 
Co.  ▼.  P.  ft  K.  Ry.  Co«  a  P.  C  R.  964. 

(b)  Where  such  classification  of  service  is  on  file  with  the  Commis- 
sion and  is  not  shown  to  be  unreasonable,  complaint  as  to  its  effect  in  a 
particular  case  will  be  dismissed.  Meter  ▼•  Metropolitan  Elec  Co^  a 
P.  C.  R.  X17. 

B.  Electric  Senrice  Companies.  In  making  classifications  the  com- 
pany is  not  limited  to  the  methods  of  production,  distribution,  etc.,  but 
may  take  into  account  the  nature  of,  use,  quantity,  the  time  when  used, 
the  purpose  for  which  used,  etc,  and  this  classification  extends  to  the  cus- 
tomer, his  uses  and  requirements.  Thompaon  ft  Hanna  Co«  ▼.  Brie  Co. 
Blec.  Co.,  9  P.  C.  R.  X99. 

C.  Oas  Companies.  The  placing  of  hotel  companies  in  a  separate 
class,  by  a  natural  gas  company,  is  reasonable,  where  there  is  a  substantial 
difference  in  the  equipment  used,  and  where  the  rates  applicable  may  be 
obuined  by  all  hotels  alike.  Elk  Hotel  Co.  v.  United  Fuel  Gas  Co.  (W. 
Va.),  83  S.  E.  9i2. 

D.  Inclined  Plane  Companies.  In  the  operation  of  an  inclined  plane 
a  classification  of  vehicles  which  is  based  upon  the  number  of  seats,  or 
the  number  of  horses  attached,  subdivided  as  between  pleasure  vehicles 
and  otherwise,  is  reasonable  and  lawful.  A  classification  based  upon  the 
weight  of,  or  the  space  occupied  by,  the  vehicle,  would  interfere  with  the 
efficiency  of  the  service  and  would  delay  traffic.  Qeer  v.  Cambria  In- 
clined Plane  Co.,  9  P.  C.  R.  455. 

B.  Railroads.  A  carrier  may  not  differentiate  between  shipments  or 
commodities  according  to  their  places  of  origin,  nor  attempt  to  distribute 
profits  equitably  between  rival  manufactories.  Adrian  Furnace  Co.  ▼.  P.  R. 
R.  Co.,  3  P.  C.  R.  63a.  Crushed  stone  for  "railroad  ballast"  and  for  com- 
mercial purposes  must  be  carried  at  the  same  rate.  There  is  no  difference 
in  the  service  rendered  by  reason  of  which  they  should  be  pot  into  different 
classes.  Birdaboro  Stone  Co.  ▼.  P.  ft  R.  Ry.  Co.,  a  P.  C.  R.  264.  In 
re  classification  of  pulp  wood.  W.  Va.  Pulp  ft  Paper  Co.  ▼.  P.  R.  R. 
Co.,  a  P.  C.  R.  673. 

F.  Telephone  Companies.  There  is  a  reasonable  difference  between 
the  value  of  telephone  service  for  residence  and  for  business  purposes. 
WoWerton  v.  Mountain  States  Tel.  &  Tel.  Co.  (Colo.),  142  Pac.  165.  A 
subscriber  who  has  a  contract  at  residence  rates  cannot  compel  service  at 
those  rates  when  the  service  is  really  for  business  purposes.    Id. 

Q.  Turnpike  Conq>anies.     A  rate  of  toll  for  automobiles  which  is 
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(c).  To  have  reasonable  rules  and  regulations,  subject  to  ex- 
isting law  and  the  provisions  of  this  act,  governing  the  conduct 
of  its  business  and  the  conditions  under  which  it  shall  be  required 
to  render  service." 

higher  than  the  rate  for  horse  drawn  vehicles,  is  reasonable.    Zook  v. 
Turnpike  Co.»  a  P.  C.  R.  194. 

75.  COMPANY  RULES  AND  REGULATIONS— REASON- 
ABLENESS. 

A.  Electric  Companies.  The  regulation  of  an  electric  light  company 
requiring  customers  who  arc  not  property  owners,  or  who  have  not  in 
some  manner  shown  their  ability  to  pay  for  service,  to  deposit  $5.00  before 
the  installation  of  service,  is  a  reasonable  regulation.  Cauffiel  v.  Citizens 
L.,  H.  ft  P.  Co.,  a  P.  C.  R.  189.  A  regulation  which  requires  the  in- 
stallation of  separate  meters  for  lighting  and  for  running  a  motor  by 
which  to  operate  an  X-ray  machine,  and  charges  separate  rates  therefor, 
is  reasonable.  Meter  ▼.  Metropolitan  Elec.  Co.,  a  P.  C.  R.  Z17.  A 
regulation  refusing  electric  service  to  a  customer  unless  he  purchased  his 
entire  supply  from  the  company,  is  unreasonable.  People  v.  Pub.  Ser. 
Com.,  148  N.  Y.  Suppl.  583.  A  minimum  monthly  charge  of  $1.00  for 
electric  service  is  reasonable.  Cauffiel  v.  Citisens  L.,  H.  ft  P.  Co.,  a 
P.  C.  R.  189. 

B.  Railroad  Companies,  (a)  A  regulation  making  railroad  tickets 
valid  only  when  presented  by  the  purchaser,  is  valid.  Salomon  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  ISO  N.  Y.  Suppl.  282.  Rule  requiring  that  tickets  pur- 
chased will  not  be  redeemed  if  unused,  is  valid.  Id.  Rule  requiring  an 
extra  fare  from  passengers  boarding  a  train  without  tickets,  is  reason- 
able.   Ponder  v.  Lex.  &  E.  Ry.  Co.  (Ky.),  174  S.  W.  786. 

(b)  The  words  "when  presented,"  in  a  rule  providing  for  the  redemp- 
tion of  unused  tickets,  are  equivalent  to  "in  case  it  is  presented"  or  "on 
condition  that  it  be  presented."  Texas  &  P.  Ry.  Co.  v.  Beaird  (Tex.), 
169  S.  W.  1050. 

(c)  Rule  refusing  to  accept  local  passengers  on  through  train,  is 
reasonable.  Arthurs  v.  P.  R.  R.  Co.,  i  P.  S.  C.  Rep.  44.  Rule  that  local 
passengers  will  not  be  carried  on  detoured  train,  is  reasonable.  So.  Ry. 
Co.  V.  McNabb  (Tenn.),  169  S.  W.  757-  Rule  which  forbids  receipt  or 
delivery  on  private  sidings  of  less  than  carload  freight  weighing  less  than 
10,000  lbs.,  is  reasonable.  Venango  Oil  Sup.  Co.  v.  P.  R.  R.,  i  P.  S.  C. 
Rep.  26.  Rule  requiring  prepayment  of  freight  consigned  to  non-agency 
stations,  is  reasonable.   Tressler,  &c.,  Co.  v.  P.  &  R.  Ry.,  i  P.  S.  C.  Rep.  39. 

C.  Street  Railway  Companies.  Rule  requiring  the  holder  ot  a 
transfer  to  take  the  next  succeeding  car  at  the  transfer  point,  is  reason- 
able.   Taylor  v.  Spartansburg  Ry.  G.  &  E.  Co.  (S.  Car.),  82  S.  E.  404. 

D.  Telephone  Companies.  A  telephone  company  has  the  right  to  in- 
dicate what  attachments,  if  any,  may  be  placed  upon  its  instruments. 
Felin  &  Co.  v.  Bell  Tel.  Co.,  i  P.  S.  C.  Rep.  247.    Rule  charging  non- 
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It  may  require  the  payment  of  charges  in  advance,  the  making 
of  reasonable  minimum  payments  and  deposits  to  secure  future 
payments  of  such  charges;  or  it  may  allow  discounts  for  prompt 
payments  of  the  same,  or  impose  penalties  for  failure  to  pay 
promptly:^*  Provided,  That  such  advance  chaises,  minimum 
payments,  desposits,  discounts,  or  peftalties  are  reasonable  and 
apply  equally  and  without  discrimination  or  preference  to  all 
shippers,  consumers,  and  patrons,  under  like  conditions  and  under 
similar  circumstances.*^ 

(d).  To  apply  to  the  Commission  by  complaint,  in  the  manner 
hereinafter  provided  in  this  act,  whenever  such  company  claims 

subscribers  for  use  of  telephone  service,  is  reasonable.  Rudert  v.  Saxon- 
burg  Tel.  Co.,  I  P.  S.  C.  Rep.  176.  Rule  requiring  payment  of  rentals  to 
be  made  at  the  company's  offices,  is  reasonable.  State  v.  Kenosha  Home 
Tel.  Co.  (Wis.),  148  N.  W.  877. 

A  rule  of  a  telephone  company  that  it  will  not  furnish  service  to  any 
patron  in  arrears  for  past  service,  and  will  not  allow  to  a  patron  so  in 
arrears,  the  discount  usually  allowed  for  payment  in  advance  of  a  desig- 
nated time,  was  held  unreasonable  and  discriminatory  by  the  Supreme 
Court  of  Arkansas  (loa  Ark.  547,  144  S.  W.  925)  and  a  fine  of  $6,500  upon 
the  company  was  sustained.  On  appeal,  the  Supreme  Court  of  the  United 
States  held  that  inasmuch  as  no  statute  or  decision  of  the  state  had  there- 
tofore declared  the  rule  unreasonable  and  that  it  had  been  made  in  good 
faith,  the  imposition  of  the  penalty  was  a  taking  of  property  without  due 
process  of  law.  Southwestern  Tel.  &  Tel.  Co.  v.  Danaher,  U.  S.  Adv. 
Ops.  1914,  886^  59  L.  Ed. . 

B.  Water  Companies.  Rule  providing  that  water  shall  be  cut  off  if 
the  bills  are  not  paid  by  the  consumer,  is  reasonable.  Louisville  Tobacco 
Warehouse  Co.  v.  Louisville  Water  Co.  (Ky.),  172  S.  W.  928.  But  one 
providing  that  it  shall  not  be  turned  on  again  until  full  payment  is  made, 
and  that  "no  change  of  ownership  or  occupation  shall  effect  the  application 
of  the  rule,"  is  unreasonable.  Nourse  v.  Los  Angeles  (Cal.),  143  Pac.  801. 
Rule  requiring  that  all  water  meters  installed  by  customers  shall  read  in 
cubic  feet,  instead  of  gallons,  is  reasonable.  Lare  v.  Penna.  Water  Co., 
a  P.  C.  R.  733.  Rule  requiring  customers  to  install  meters  at  their 
own  expense,  is  reasonable.    Farkas  v.  City  of  Albany  (Ga.),  82  S.  £.  144. 

76.  The  exact  circumstances  and  conditions  under  which  discounts  are 
allowed  or  penalties  imposed,  must  be  filed  with  the  Commission.  Ad- 
ministrative Ruling  No.  6,  a  P.  C.  R.  386. 

77.  (a)  Good  Shepherd  Home  v.  Lehigh  Valley  L.  ft  P.  Co.,  a  P. 
C.  R.  187;  Wadlcy  Southern  R.  Co.  v.  Georgia,  137  Ga.  497,  73  S.  E.  741; 
affirmed  in  235  U.  S.  651,  59  L.  Ed.  — . 

(b)  In  passing  upon  the  question  of  a  violation  of  its  rules,  a  company 
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ART.  Ill,  SEC.  I.  (d),  (c),  SEC.  2.  1387-8 

to  be  aggrieved  by  any  nding,  regulation,  classification,  or  order 
which  it  is  or  has  been  required  by  the  Commission  to  observe  or 
carry  into  effect ;  and  thereupon  such  public  service  company  shall 
be  entitled  to  a  full  and  fair  hearing,  and  a  speedy  determination 
of  its  complaint  on  the  merits,  by  the  Commission,  and  to  all  just 
and  reasonable  relief  consistent  with  the  rights  and  duties  of  such 
public  service  company. 

(e).  Whenever  any  owner  of  property  transported  by  any 
common  carrier,  or  any  user  or  patron  of  any  other  public  service 
company,  renders,  directly  or  indirectly,  any  service'^  connected 
with  such  transporation  or  other  public  service,  the  charge  and 
allowance  therefor  shall  not  be  more  than  is  just  and  reasonable ; 
and  the  Commission  may,  after  hearing,  on  its  own  mo- 
['^'iSSS]  '^'tion  or  upon  complaint,  determine  what  is  a  reasonable 
charge,  as  a  maximum,  to  be  paid  by  the  carrier  or  other  public 
service  company  for  the  use  of  the  service  so  furnished  or 
rendered,  and  what  is  a  proper  proportion  of  the  said  cost,  and 
fix  the  same  by  appropriate  order,  to  be  observed  and  enforced  by 
the  parties  concerned. 

Section  2.  Upon  the  approval  of  the  Commission  evidenced  by 
its  Certificate  of.  Public  Convenience,^'  first  had  and  obtained, 
and  not  otherwise,  it  shall  be  lawful  for  any  proposed*®  public 
service  company — 

decides  at  its  peril.  If  it  discriminates,  it  is  liable  in  damages.  Louisville 
Tobacco  Warehouse  Co.  v.  Louisville  Water  Co.  (Ky.),  172  S.  W.  928. 

78.  (a)  The  inter-plant  service  of  an  industry  is  not  part  of  the  trans- 
portation service  of  the  carrier  but  is  wholly  distinct.  Crucible  Steel  Co. 
V.  P.  R.  R.  Co.,  a  P.  C.  R.  599;  Same  v.  Same,  i  P.  C.  R.  49. 

(b)  A  switching  service  is  a  movement  of  a  car  from  one  point  to  an- 
other within  a  station  or  terminal  area.  Although  the  distance  over  vyhich 
a  car  may  move  upon  the  main  line  is  short,  there  is  a  road  haul.  Penna. 
Rubber  Co.  ▼.  P.  R.  R.,  a  P.  C.  R.  31. 

(c)  A  shipper  may  receive  payment  for  furnishing  cars.    Id. 

79.  Before  a  Certificate  of  Public  Convenience  is  issued  it  must  be 
established  that  the  desired  service  is  necessary  and  proper  for  the  ac- 
commodation, safety  or  convenience  of  the  public.  Application  of  Har- 
mony Blec.  Co.,  a  P.  C.  R.  4a;  Borough  of  Exeter's  Petition,  a  P.  C. 
R.  5a  and  539;  Borough  of  Avoca's  Petition,  a  P.  C.  R.  37a;  Peti- 
tion of  Twp.  of  Jenkins,  a  P.  C.  R.  680;  Petitions  of  East  End  Elec. 
L.,  H.  ft  P.  Co.,  a  P.  C.  R.  714.    See  also  Art.  V,  Sec.  18,  post. 

80.  This  word  "proposed"  cannot  be  applied  to  a  corporation  in  exist- 
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1388  ART.  III.  SEC.  2,  (a),  (b),  SEC.  3.  (a),  (b). 

(a).    To  be  incorporated/*  organized,  or  created  :••  Provided, 
That  existing  laws  relative  to  the  incorporation,  organization,  and  I 
creation  of  such  companies  shall  first  have  been  complied  with, 
prior  to  the  application  to  the  Commission  for  its  Certificate  of 
Public  Convenience. 

(b).  To  begin  the  exercise  of  any  right,"  power,  franchise, . 
or  privilege,  under  any  ordinance,  municipal  contract,  or  other-  ■ 
wise.** 

Section  3.  Upon  like  approval  of  the  Commission  first  had 
and  obtained,  as  aforesaid,*^  and  upon  compliance  with  existing 
laws,  and  not  otherwise,  it  shall  be  lawful — 

(a).  For  any  public  service  company  to  renew  its  charter,  or 
obtain  any  additional  rights,  powers,  franchises,  or  privileges,  by 
any  amendment  or  supplement  to  its  charter,  or  otherwise." 

(b).  For  a  foreign  public  service  company,  upon  compliance 
with  existing  laws,  if  any  there  be  permitting  such  foreign  com- 
pany to  exercise  its  powers  and  franchises  within  this  Conmion- 
wealth,  to  obtain  the  right  to  do  business  within  this  Common- 
wealth.** 

cnce  with  all  its  powders  and  franchises  before  the  passage  of  the  act. 
Penna.  Utilities  Co.  v.  Lehigh  Nav.  Slec.  Co.,  a  P.  C  R.  74,  affirmed 
a  P.  C.  R.  422. 

81.  It  is  doubtful  whether  the  Commission  has  power  in  effect  to  amend 
the  charter  of  a  corporation  upon  proceedings  for  the  approval  of  its  in- 
corporation.  Application  of  Potato  Creek  Gas  Co.,  a  P.  C.  R.  491. 

8a.  See  Rules  of  Practice  and  Procedure,  Rule  24.   a  P.  C.  R.  la. 

83.  Art.  I,  Sec.  i,  divides  public  service  companies  into  two  classes,  (i) 
corporations,  and  (2)  all  persons  engaged  for  profit  in  the  same  kind  of 
business.  Paragraph  (a)  of  this  section  refers  to  the  first  class,  and 
paragraph  (b)  to  the  second  class.  Penna.  Utilities  Co.  y.  Lehigh  Nav. 
Blec.  Co.,  a  P.  C.  R.  74,  affirmed  a  P.  C.  R.  4aa. 

84.  See  note  79  supra.    See  Art.  V,  Sec.  18. 

85.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  26.    a  P.  C.  R.  15. 
(b)  The  extension  of  a  trolley  line  will  not  be  approved  in  the  absence 

of  sufficient  data  showing  the  population  to  be  served,  etc  The  fact  that 
individuals  are  willing  to  risk  their  money  in  the  enterprise  is  not  suf- 
ficient to  justify  approval  of  it.  Application  of  Reading,  ftc,  R.  R. 
Co.,  a  P.  C.  R.  536. 

86.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  27,  a  P.  C,  R.  X7. 

(b)  The  Commission  will  not  authorize  a  foreign  corporation  to  con- 
duct a  business  here  which  the  laws  of  this  state  do  not  empower  her  own 
corporations  to  carry  on.  Approval  of  trackless  trolley  refused.  Perkio- 
mien  Blec  Tr.  Co.*s  Petition,  a  P.  C  R.  334. 
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(c).  For  any  public  service  company  to  sell,'^  assign,  transfer, 
lease,  consolidate,  or  merge**  its  property,  powers,  franchises,  or 
privileges,  or  any  of  them,  to  or  with  any  other  corporation  or 
person." 

(d).  For  any  municipal  corporation  to  acquire,  construct,  or 
begin  to  operate,  any  plant,  equipment  or  other  facilities  for  the 
rendering  or  furnishing  to  the  public  of  any  service  of  the  kind 
or  character  already  being  rendered  or  furnished  by  any  public 
service  company  within  the  municipality .•• 

87.  The  power  of  the  commission  is  permissive  only  and  is  to  be  ex- 
ercised only  on  application  of  the  vendor.  It  will  not  be  exercised  upon 
the  application  of  a  vendee  under  a  contract  who  seeks  to  compel  a 
transfer.    Hanlon  v.  Eshleman  (Cal.),  146  Pac.  656. 

88.  (a)  Where  a  merger  of  gas  companies  will  not  seriously  interfere 
with  the  business  of  the  protestant  and  will  result  in  more  economical 
and  efficient  operation  by  the  petitioners,  the  merger  will  be  approved. 
Application  of  B.  Penn  Gas  Light  Co.,  a  P.  C.  R.  688. 

(b)  Where  the  lines  of  two  railroad  companies  to  be  merged  are  not 
competing  or  parallel,  the  merger  is  not  forbidden  by  the  Constitution. 
The  fact  that  one  of  these  roads  owns  the  stock  of  a  road  parallel  to  it 
is  no  objection  to  its  merger  with  a  third  whose  lines  are  not  parallel  or 
competing.  The  purchase  and  ownership  of  the  stock  may  have  been  un- 
lawful, but  they  do  not  affect  the  merger.  The  merger  and  consolidation 
of  continuous  lines  of  railroads  has  become  a  part  of  the  settled  policy 
of  the  law  of  Pennsylvania,  and  such  merger  should  be  approved  unless 
it  be  shown  to  be  within  some  prohibition  of  the  law,'  to  work  some  injus- 
tice to  vested  rights,  or  to  be  of  disadvantage  to  the  public.  Petition  of 
L.  S.  ft  M.  S.  Ry.  Co.,  et  al.,  a  P.  C.  R.  377.  The  question  of  the  opera- 
tion of  competing  lines  between  Buffalo  and  Chicago  and  between  New 
York  and  Bu£Falo,  is  a  matter  without  the  Commonwealth  and  beyond  the 
jurisdiction  of  the  Commission.    Id. 

89.  See  Rules  of  Practice  and  Procedure,  Rule  aS.    a  P.  C.  R.  18. 

90.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  25.    a  P.  C.  R.  14. 

(b)  This  act  does  not  effect  a  change  of  procedure  merely,  but  qualifies 
the  former  rights  of  municipalities  to  take  over  the  property  of  water 
companies  within  their  limits,  and  is  not  retroactive  so  as  to  require  the 
approval  of  the  Commmission  of  proceedings  pending  when  the  act  be- 
came effective.  Reynoldsville  Boro.  v.  ReynoldsviUe  Water  Co.,  247  Pa. 
26,  92  Atl.  1082. 

(c)  Proceedings  which  have  been  instituted,  since  Jan.  i,  1914  for  the 
acquisition  of  water  works  by  a  municipality  will  be  invalid  without  the 
approval  of  the  Commission.  New  Brighton  Boro.  v.  New  Brighton 
Water  Co.,  247  Pa.  232. 
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Provided,  however.  That  nothing  herein  contained  shall  inter- 
fere with  or  affect  the  right  or  power  of  a  municipal  corporation 
to  continue  the  operation  of  its  municipal  plant,  or  to  extend  the 
same,  within  the  territory  of  such  municipal  corporation,  or  any 
part  thereof,  which  is  not  then  being  supplied  by  a  public  service 
company  rendering  or  furnishing  service  of  a  like  kind  or  char- 
acter:*^ And  provided  further,  That  any  municipal  corporation 
['*'Z389]  which,  at  the  time  this  act  ^becomes  effective,  has,  by 
authority  of  law,  in  process  of  construction**  any  such  plant  for 
the  rendering  or  furnishing  to  the  public  of  any  such  service,  may 
proceed  with  and  complete  the  said  construction,  and  begin  to 
operate  the  same,  without  the  aforesaid  approval  of  the  Commis- 
sion first  had  and  obtained.** 

(d)  The  jurisdiction  of  the  Commission  extends  only  to  cases  where 
the  proposed  municipal  plant  would  compete  with  a  private  company.  In 
re  Approval  of  Erection  of  Municipal  Water  Plant,  2  P.  C.  R.  104. 
Approval  is  not  necessary  in  order  for  a  municipality  to  manufacture  elec- 
tricity for  lighting  its  streets  and  not  for  sale  to  others.  Borough  of 
Qettysburg^B  Petition,  a  P.  C.  R.  331. 

(e)  Where  a  water  company  c^rating  in  a  borough  is  unable  to  fur- 
nish an  adequate  supply  of  water,  and  the  borough,  being  in  urgent  need 
of  such  supply,  asks  the  approval  of  the  Commission  for  the  construction 
of  a  municipal  system,  the  Commission  will  not  withhold  its  approval 
until  the  borough  has  agreed  to  purchase  the  company's  plant.  Borough 
of  Gallitzin'8  Application,  a  P.  C.  R.  369. 

(f)  When  a  city  assumes  the  duty  of  operating  a  water  system  for  the 
purpose  of  supplying  its  inhabitants,  it  acts,  in  the  performance  of  this 
duty,  not  in  its  sovereign  capacity,  but  in  the  capacity  of  a  private  corpora- 
tion engaged  in  like  business.    Nourse  v.  Los  Angeles  (Cal.)»  143  Pac.  801. 

(g)  Some  states,  e.  g.  Kansas,  expressly  exclude  municipalities  from 
the  operation  of  their  acts  governing  public  utilities.  Humphrey  v.  Board 
of  Com'rs  (Kan.),  144  Pac.  197. 

91.  To  extend  a  municipal  plant  to  streets  supplied  by  a  public  service 
company  requires  the  approval  of  the  Commission.  Bethlehem  City  Water 
Co.  v.  Boro.  of  Bethlehem,  i  P.  C.  R.  227,  230. 

ga.  A  municipality  which  had  taken  only  preliminary  steps  to  the  con- 
struction of  a  water  plant,  and  which  had  not  secured  a  permit  from  the 
Commissioner  of  Health,  did  not  have  its  plant  "by  authority  of  law,  in 
the  process  of  construction,"  and  the  approval  of  the  Commission  was 
therefore  necessary.  Consolidated  Water  Co.'s  Petition,  i  P.  C.  R. 
290. 

93.  Bondholders  of  Allegheny  Valley  Water  Co.  v.  Boro.  of 
Tarentum,  a  P.  C.  R.  518. 
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ART.  m,  SEC  4,  (a),  (b),  1389 

Section  4.    It  shall  be  lawful  for  any  public  service  company — 

(a).  To  issue  stocks,  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indebtedness  or  other  securities,  or  make  any  increase 
in  the  issue  thereof,  in  the  manner  prescribed  by  law,  for  and  only 
for  money,  labor  done,  or  money  or  property  actually  received,  in 
accordance  with  the  requirements  of  the  Constitution  and  the  laws 
of  the  Commonwealth. 

All  stocks,  trust  certificates,  bonds,  notes,  or  other  evidences  of 
indebtedness  or  other  securities,  issued  in  violation  of  this  sub- 
section, and  all  fictitious  increase  of  stock,  trust  certificates,  bonds, 
notes,  or  other  indebtedness  or  securities,  shall  be  void. 

Applicatk>n  as  hereinafter  provided  may  be  made  by  such  pub- 
lic service  companies  to  the  Commission  for  a  certificate  of  valua- 
tion, to  the  effect  that  the  provisions  of  this  section  have  been 
complied  with  as  to  any  stocks,  trust  certificates,  bonds,  notes,  or 
other  evidences  of  indebtedness  or  other  securities,  issued  after 
the  passage  of  this  act ;  such  application  shall  certify  as  to  the 
number  and  amount  thereof  to  be  issued  and  the  purpose  of  such 
issue,  and  shall  contain  such  other  facts  and  detailed  information, 
and  be  in  such  form,  as  the  Commission  shall  determine  and  pre- 
scribe,** and  shall  be  signed  and  verified  by  the  affidavit  of  the 
treasurer,  auditor,  controller,  or  other  acting  fiscal  head  of  the 
public  service  company. 

(b).  Every  public  service  company  shall  file  with  the  Com- 
mission,"' on  prior  to  the  date  of  issuance  of  any  stock,  trust 
certificates,  bonds,  notes,  or  other  evidences  of  indebtedness  or 
other  securities,  payable  at  periods  of  more  than  twelve  months 
after  the  date  thereof,  and  now  or  hereafter  to  be  authorized 
(unless,  upon  application  as  aforesaid,  a  certificate  of  valuation 
shall  have  been  obtained  in  accordance  with  the  provisions  of  this 
act),  a  certificate  to  be  known  as  a  Certificate  of  Notification,  in 
such  form  as  the  Commission  may,  from  time  to  time,  determine 
and  prescribe,'*  which,  among  other  things  that  may  be  required 
by  the  Commission,  shall  show — 

94.  See  Rules  of  Practice  and  Procedure,  Rule  35.    2  P.  C.  R.  a6. 

95.  Statement  of  Certificates  of  Notification  filed  from  Jan.  i,  to  June 
30,  1914.    I  P.  S.  C.  Rep.  Appendix  "H,"  pp.  337-396. 

96.  The  Commission  has  prepared  a  form  for  use  in  filing  Certificates 
of  Notification  of  the  issuance  of  any  trust  certificates,  bonds,  notes,  or 
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I.  The  total  amount  thereof. 

II.  The  number  and  amount  thereof  outstanding  prior  to  the 
date  of  such  certificate,  the  amount  thereof  theretofore  retired, 
the  amount  thereof  theretofore  undisposed  of,  and  whether  such 
['^'1390]  amount  is  held  in  the  ^treasury  of  the  public  service 
company  as  a  free  asset  or  pledged,  and,  if  pledged,  the  terms  and 
conditions  of  such  pledge. 

III.  The  number  and  amount  thereof  to  be  issued  and  the 
purpose  of  such  issue,  and  whether  to  be  sold,  pledged,  or  held  in 
the  treasury  of  the  public  service  company  as  a  free  asset ;  if  such 
securities  are  to  be  sold,  the  terms  of  sale  if  a  contract  for  such 
sale  has  been  made,  and  if  any  part  of  the  consideration  to  be 
received  therefor  is  other  than  money,  an  accurate  and  detailed 
description  thereof ;  if  such  securities  are  to  be  pledged,  the  terms 
and  conditions  of  such  pledge. 

IV.  The  number  and  amount  thereof  remaining  unissued. 

V.  If  the  issue  is  of  shares  of  stock,  the  certificate  shall  also 
show  the  par  value  thereof,  and  the  number  of  then  outstanding 
shares  previously  issued. 

VI.  The  preference  or  privil^e  granted  to  the  holders  of  any 
such  shares  of  stock,  the  dates  of  maturity,  rates  of  interest  of 
any  such  bonds,  notes  or  other  evidences  or  indebtedness  or  other 
securities,  and  any  conversion  rights  granted  to  the  holders  there- 
of, and  the  price,  if  any,  at  which  such  shares  or  such  securities 
may  be  redeemed. 

(c).  Whenever  any  securities,  set  forth  and  described  in  any 
Certificate  of  Notification  as  pledged  or  held  as  a  free  asset  in  the 
treasury  of  the  public  service  company,  shall,  subsequent  to  the 
filing  of  such  certificate,  be  sold  or  repledged  or  otherwise  dis- 
posed of  by  the  public  service  company,  such  company  shall  file 
a  further  Certificate  of  Notification  to  that  effect,  setting  forth 
therein  all  such  facts  as  are  required  by  subdivision  III,  subsec- 
tion (b),  of  this  section  four. 

other  evidences  of  indebtedness,  or  other  securities  payable  at  periods  of 
more  than  twelve  months  (not  including  stocks),  with  instructions  for 
preparing  the  same,  which  form  and  instructions  must  be  followed  in 
cases  of  Certificates  filed  after  August  i,  1915.  Copies  of  the  form  may  be 
had  upon  application  to  the  Secretary. 


Digitized  by  CjOOQ  IC 


ART.  Ill,  SEC.  4,  (d),  SEC.  s  i390-i 

(d).  All  Certificates  of  Notification  furnished  to  the  Commis- 
sion shall  be  signed  and  verified  by  the  affidavit  of  the  treasurer, 
auditor,  controller,  or  other  acting  fiscal  head  of  the  public  serv- 
ice company.  Such  Certificates  of  Notification  shall  at  all  times 
be  deemed  to  be  public  records,  and  open  to  inspection,  and  may 
be  given  such  further  publicity  as  the  Commission  may  deem  to 
be  for  the  public  interest  or  welfare. 

The  provisions  of  this  act  contained  in  regard  to  Certificates  of 
Valuation^  and,  unless  so  required  by  the  Commission,  in  regard 
to  Certificates  of  Notification,  shall  not  apply  to  the  issuance  of 
bonds,  notes,  or  other  evidences  of  indebtedness  payable  at  periods 
of  twelve  months  or  less,  nor  to  the  pledging  or  re-pledpng  of 
stocks,  trust  certificates,  bonds,  or  other  evidences  of  indebtedness, 
to  secure  such  bonds,  notes,  or  evidences  of  indebtedness,  payable 
at  periods  oif  twelve  months  or  less ;  but  if  such  bonds,  notes,  or 
[♦1391]  ♦other  evidences  of  indebtedness,  shall,  in  whole  or  in 
part,  directly  or  indirectly,  be  refunded  by  any  issue  of  bonds, 
notes,  or  other  evidences  of  indebtedness  running  for  more  than 
twelve  months,  then  the  said  mentioned  provisions  with  regard 
to  Certificates  of  Notification  and  Valuation  shall  apply. 

Neither  the  filing  with  the  Commission  of  any  Certificate  of 
Notification,  nor  die  issuing  by  the  Commission  of  any  Certificate 
of  Public  Convenience  or  Certificate  of  Valuation,  and  nothing 
therein  or  in  this  act  contained,  nor  any  hearing  had,  nor  finding 
nor  order  nor  decree  made  by  the  Commission,  nor  any  act  or 
thing  done  by  any  public  service  company  in  pursuance  thereof, 
nor  any  act  or  thing  done  by  the  Commission  under  the  provisions 
of  this  act,  shall  in  an3rwise  affect  the  validity,  if  any,  of  any 
stocks,  trust  certificates,  bonds,  notes,  or  other  evidences  of  in- 
debtedness or  other  securities,  issued  or  assumed  or  guaranteed, 
prior  to  the  date  when  this  act  shall  become  effective,  by  any  pub- 
lic service  company. 

Section  5.  Upon  the  approval  of  the  Commission,,  evidenced 
by  its  Certificate  of  Public  Convenience  first  had  and  obtained, 
and  not  otherwise,*^  it  shall  be  lawful  for  any  railroad  corporation 

97.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  33.    a  P.  C.  R.  23. 

(b)  Where  a  contract  is  made  between  a  township  and  a  railroad  com- 
pany providing  for  the  abolition  of  a  crossing,  the  approval  of  the  con- 
tract and  the  approval  of  the  crossing  should  be  sought  in  separate  pro- 
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or  street  railway  corporation  to  construct  its  tracks  or  other  facili- 
ties across  the  tracks  or  other  facilities  of  any  other  railroad  cor- 
poration or  street  railway  corporation,**  or  across  any  public  high- 
way, at  grade,  or  above  or  below  grade ;  or  for  any  public  high- 
way to  be  constructed  across  the  tracks  or  other  facilities  of  any 
railroad  corporation  or  street  railway  corporation  at  grade,  or 
above  or  below  grade ;  or  for  any  public  service  company  to  con- 
struct any  of  its  facilities  across  the  facilities  of  any  other  public 
service  company  at  the  same  or  different  levels.**  And  it  shall  be 
lawful,  upon  like  approval  first  had  and  obtained,  and  not  other- 
wise, for  any  public  service  company  to  alter,  relocate,  remove, 


ceedings.    Aiq;>lication  of  Sopervitors  of  Concord  Twp^  a  P.  C.  R. 
590. 

(c)  The  evidence  in  support  of  a  petition  for  approval  of  a  grade  cross- 
ing must  be  certain  and  convincing.  Petition  of  Cornwall  ft  Lebanon 
R.  R.  Co.,  9  P.  C.  R.  388. 

98.  (a)  Such  approval  will  be  given  where  the  public  necessity  demands 
it,  but  will  be  given  subject  to  such  conditions  as  are  necessary  to  guard 
the  public  safety.  Petition  of  Phoenizville,  ftc,  Ry.  Co.,  a  P.  C.  R. 
191. 

(b)  Tbe  Commission  will  alter  plans  and  specify  safety  appliances 
when  necessary.  Application  of  Oaffney  ft  James  Cy.  R.  R.,  a  P.  C.  R. 
iia. 

99.  (a)  For  procedure  to  be  followed  to  secure  approval  of  crossing  of 
facilities,  see  General  Order  No.  11,  a  P.  C.  R  loa,  and  Administrative 
Ruling  No.  8,  to  be  reported  in  the  early  pages  of  Vol.  3,  P.  C.  R. 

(b)  An  injunction  will  not  issue  from  a  Court  of  Common  Pleas  to 
restrain  the  construction  of  a  crossing  made  contrary  to  the  terms  of  a 
Certificate  of  Public  Convenience.  Complaint  must  be  made  to  the  Com- 
mission under  Art.  VI,  Sec.  6,  post.  Citizens'  Elec.  IlL  Co.  v.  Consumers' 
Elec.  Co.,  2  P.  C.  R.  426,  1^  Lui.  L.  R.  413. 

(c)  Where  a  company,  after  securing  a  Certificate  of  Public  Con- 
venience evidencing  the  approval  of  the  Commission  of  the  construction 
of  certain  crossings  of  its  wires  over  those  of  another  company,  proceeds 
to  construct  crossings  other  than  those  mentioned  in  the  Certificate,  the 
Commission  must  take  cognizance  of  the  fact  as  a  practice  contrary  to  law. 
However,  if  the  additional  crossings  are  in  fact  constructed  in  a  manner 
proper  for  the  safety  and  convenience  of  the  public,  the  Commission  will 
not  order  their  removal.  CitijEens'  Elec.  111.  Co.  v.  Consumers'  Elec. 
Co.,  a  P.  C.  R  384;  Cf.  Slate  Belt  Tel.  ft  Tel.  Co.  v.  Blue  Mt.  Tel. 
ft  Tel.  Co.,  a  P.  C.  R.  403. 
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or  abolish  any  such  crossing:^  Provided,  however,  Tliat  in  all 
cases  in  which  the  tracks  or  other  facilities  of  a  railroad  corpora- 
tion or  street  railway  corporation  cross  the  tracks  or  other  facili- 
ties of  another  railroad  corporation  or  street  railway  corporation 
or  a  public  highway  at  grade,  and  such  crossing  is  at  the  time 
this  act  becomes  effective  in  process  of  abolition,  under  and  in 
accordance  with  an  agreement  or  contract  entered  into  with  any 
municipality  providing  for  such  abolition,  it  shall  be  lawful  to  pro- 
ceed with  the  consummation  of  such  abolition  as  provided  in  such 
agreement  or  contract,  without  the  aforesaid  approval  of  the  Com- 
mission first  being  obtained. 

Section  6.  It  shall  be  unlawful  for  any  public  service  com- 
pany— 

[*i392]  *(a).  To  capitalize  its  franchises,  rights,  powers,  privi- 
leges, or  right  to  own  and  operate  or  enjoy  any  such  franchises, 
rights,  powers,  or  privileges,  in  excess  of  the  amount  paid  to  the 
Commonwealth  or  any  political  subdivision  thereof  as  the  consid- 
tion  for  the  grant  thereof ;  or  to  capitalize  any  lease,  or  contract 
of  sale,  or  contract  for  consolidation  or  merger  of  two  or  more 
public  service  companies ;  or  to  issue  by  way  of  substitution  any 
capital  stock,  trust  certificates,  bonds,  notes,  or  other  evidences 
of  indebtedness  or  other  securities,  for  any  consolidated  or  merged 
company,  exceeding  the  aggregate  values  of  the  properties  of  the 
companies  so  consolidated  or  merged,  and  any  additional  sum 
actually  paid  in,  in  cash,  and  any  additional  property  or  labor 
actually  contributed:  Provided,  That  any  such  public  service 
company  or  companies  may  apply  to  the  Commission  to  determine 
such  consideration  or  value,  aforesaid. 

(b).  In  the  case  of  any  reorganization  under  the  provisions 
of  the  act  of  assembly  approved  the  eighth  day  of  April,  Anno 
Lkmiini  one  thousand  eight  hundred  and  sixty-one,  entitled  '"An 
act  concerning  the  sale  of  railroads,  canals,  turnpikes,  bridges, 
and  plank  roads,''  or  any  supplement  thereto  or  amendment  there- 
of, to  issue  any  stock,  trust  certificates,  bonds,  notes  or  other  evi- 

X.  (a)  The  Commission  has  jurisdiction  where  a  portion  of  a  highway 
fs  vacated.    In  re  Grade  .Crossings,  ftc«,  a  P.  C.  R.  586. 

(b)  Borough  of  Butler's  Petition,  a  P.  C.  R.  65;  Wilkes-Barre  v. 
L.  V.  R.  R.  Co.,  a  P.  C.  R.  a78;  Application  of  Wilkes-Barre  Con- 
necting R.  R.  Co.,  a  P.  C.  R.  470. 
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detices  of  indebtedness  or  other  securities,  in  excess  of  the  amount 
paid  or  agreed  to  be  paid  to  the  Commonwealth  or  any  political 
subdivision  thereof,  as  the  consideration  for  the  grant  of  any 
franchises,  rights,  powers,  or  privil^jes,  and  the  value  of  the 
property  of  such  reorganized  corporation  (and  any  additional 
sum  actually  paid  in  cash,  and  any  additional  property  or  lalxM- 
actually  contributed) :  Provided,  That  any  such  public  service 
company  may  apply  to  the  Commission  to  determine  such  consid- 
eration or  value,  aforesaid. 

(c).  To  purchase,  acquire,  take  or  hold,  either  in  absolute 
ownership  or  in  pledge,  or  as  collateral  security,  directly  or  in- 
directly, any  controlling  right,  title,  or  interest,  legal  or  equitable, 
in  the  capital  stock,  bonds,  trust  certificates,  or  other  evidences 
of  indebtedness  or  other  securities,  issued  by,  or  other  controUii^ 
right,  title,  or  interest  whatsoever  in,  any  other  public  service 
company,  conducting  business  within  this  Commonwealth,  without 
the  consent  and  approval  of  the  Commission  f  but  the  purchase, 
taking  and  holding,  aforesaid,  of  any  right,  title,  or  interest  in 
any  such  capital  stock,  bonds,  trust  certificates,  or  other  evidences 
of  indebtedness  or  other  securities,  or  of  any  other  right,  title, 
or  interest  in  any  other  public  service  company,  which  shall 
amount  to  less  than  the  aforesaid  controlling  right,  title,  or  inter- 
[♦1393]  est,  of  any  ♦nature  or  kind,  shall  be  lawful  without  the 
approval  of  the  Connnission,  so  far  as  the  same  may  be  lawful 
under  existing  laws:  Provided,  however,  That  nothing  in  this 
act  shall  be  construed  to  affect  the  holding  of  stock,  bonds,  trust 
certificates,  or  other  evidences  of  indebtedness  or  other  securities, 
heretofore  l^^ally  acquired  and  held;  or  in  any  way  diminish, 
lessen,  or  impair  the  rights  of  any  public  service  company,  in 
virtue  of  the  holding  by  said  company  of  such  stocks,  trust  cer- 
tificates, bonds,  notes,  or  other  evidences  of  indebtedness  or  other 

a.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  29.   9  P.  C.  R.  ao. 

(b)  A  street  railway  has  the  right  to  acquire,  hold,  etc.,  the  stock  of  a 
light,  heat  and  power  company,  and  by  such  acquisition,  holding,  etc., 
I — It  is  not  engaged  m  a  business  other  than  that  expressly  authorized  by 
its  charter,  forbidden  by  Art.  XVI,  Sec.  6,  of  the  Constitution.  ^— It  is 
not  directly  or  indirectly  engaging  in  any  other  business  than  that  of 
common  carriers,  forbidden  by  Art  XVII,  Sec.  5,  of  the  Constitution. 
In  re  Application  of  York  Rwys.  Co.,  2  P.  C.  R.  540  (Op.  Atty,  Gen.). 
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securities,  bertofore  acquired  and  held ;  or  to  prevent  the  future 
acquisition  of  such  stocks,  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indd>tedness  or  other  securities  of  a  public  service 
company,  where  the  major  interest  therein  has  been  acquired  and 
held  by  a  puUic  service  company  prior  to  the  date  when  this  act 
shall  become  effective ;  or  to  prevent  the  future  acquisition,  hold- 
ing, or  canceDation  by  a  public  service  company  of  trust  cer- 
tificates, bonds,  notes,  or  odier  evidences  of  indebtedness  or  other 
securities  secured  by  stock,  theretofore  legally  acquired  and 
owned  by  a  public  service  company  and  pledged  as  security  there- 
for. 

Section  7.  It  shall  be  unlawful  for  any  public  service  com- 
pany after  the  first  day  of  January,  one  thousand  nine  hundred 
and  fourteen,  to  render  or  furnish,  or  to  offer  to  render  or  furnish, 
within  this  Commonwealth,  any  service  of  the  kind  or  character 
rendered  or  furnished  by  it,  until  it  shall  have  filed  and  posted 
its  tariffs  and  schedules  in  accordance  with  the  provisions  of  sub- 
section (d)  of  section  one  of  article  two.* 

Section  8.  It  shall  be  unlawful  for  any  public  service  com- 
pany— 

(a).  To  charge,  demand,  collect,  or  receive,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,^  drawback,  abatement,  or  other 
device  whatsoever,*  from  any  person  or  corporation,  for  any  serv- 

3.  In  the  matter  of  filing  tariffs,  see  General  Order  No.  8,  i  P.  C.  R. 
178;  Rules  and  Regulations  governing  form  of  tariffs  and  schedtiles, 
Circular  No.  5,  i  P.  C  R.  44;  and  Tariff  Circulars,  Nos.  i  and  2,  a  P. 
C.  R.  91-98. 

4.  (a)  The  application  of  transit  rates  to  shipments  whidi  are  sold  or 
constuned  at  the  transit  point,  constitutes  rebating.  Nichols  &  Cox  Lum- 
ber Co.  Y.  U.  S.,  aii  Fed.  588. 

(b)  A  milling  in  transit  agreement  whereby  a  manufacturer  of  feed 
paid  local  rates  on  com  and  oats  shipped  to  the  mill,  and  after  making 
the  feed,  of  which  said  com  and  oats  constituted  only  half,  shipped  the 
whole  amount  of  the  feed  out  of  the  mill  at  through  rates  and  received  a 
refund  of  the  difference  between  the  local  inbound  rate  and  the  propor- 
tional amount  of  the  through  rate,  constituted  a  rebate,  and  was  illegal 
Lewis,  Leonhardt  &  Co.  v.  Southem  Ry.  Co.,  217  Fed.  321. 

5.  Where  the  ap[^ication  of  the  general  demurrage  rules  works  a  dis- 
crimination, the  tariffs  filed  should  be  amended  so  as  to  exempt  the  case 
from  the  operation  of  the  rules.  Pitttbnrgfa  Plate  Olata  Co.  ▼.  P.  R. 
R.  Co..  a  P.  C.  R.  530  and  695. 
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ice  rendered  or  to  be  rendered,  a  greater  or  less  compensation  or 
sum  than  it  shall  demand,  chaise,  collect,  or  receive  frcnn  any 
other  person  or  corporation  for  a  like  and  contemporaneous  serv- 
ice under  substantially  similar  circumstances  and  conditions.* 

Provided,  however.  That  where,  as  the  result  of  a  bona  fide 
mistake  or  error  of  a  common  carrier,  the  full  tariff  charges  are 
not  collected  in  the  first  instance,  and  the  babnce  is  subsequently 
found  to  be  due  and  outstanding,  the  collection  of  such  balance 
may  be  waived  by  the  carrier,  provided  the  matter  is  submitted 
to  the  Commission,  and  its  approval  of  such  waiver  is  first  had 
and  obtained.^ 

(b).  To  make  or  give  any  undue  or  unreasonable  preference" 
[^1394]  or  advantage  in  favor  of  or  to  any  person  *or  corpora- 
tion or  any  locality,  or  any  particular  kind  or  description  of 
trafik  or  service,  in  any  respect  whatsoever;  or  to  subject  any 
particular  person  or  corporation  or  locality,  or  any  particular  kind 
or  description  of  traffic  or  service,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever.* 

6.  The  services  rendered  in  transporting  crushed  stone  for  commercial 
purposes  and  for  "railroad  ballast"  are  rendered  under  substantially 
similar  circumstances  and  conditions.  The  fact  that  a  railroad  is  the  con- 
signee in  the  one  case,  and  that  crushed  stone  for  commercial  purposes 
does  not  enter  into  competitk>n  with  "railroad  ballast/*  does  not  affect 
the  service  rendered.  A  lower  rate  upon  the  one  than  upon  the  other  is 
discriminatory.  Birdtbofo  Btooe  Co«  ▼.  P.  ft  IL  Ry.  Co.,  a  P.  C.  R. 
a64.    See  also  Art  III,  Sec.  8,  (b)  post,  and  notes  thereto. 

7.  L.  &  N.  R.  Ca  V.  Maxwell,  237  U.  S.  94»  59  L.  Ed.  — . 

8.  Birmingham  Water  Works  v.  Brown  (Ala.),  67  So.  613. 

9.  DISCRIMINATION.  IN  OBNBRAL.  (a)  An  undue  and  un- 
reasonable  advantage  or  preference  results  only  from  allowing  to  one 
person  what  is  denied  to  another,  under  substantially  the  same  circum- 
stances and  conditions.  Any  fact  which  produces  an  inequality  of  con- 
ditions and  a  change  of  circumstances,  justifies  an  inequality  in  the  rate. 
Elk  Hotel  Co.  v.  United  Fuel  Gas  Co.  (W.  Va.),  83  S.  E.  922;  State  v. 
Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  172  S.  W.  35- 

(b)  What  is  an  "undue  or  unreasonable  prejudice  or  disadvantage"  is  a 
question  of  fact,  not  of  law.  Pennsylvania  Co.  v.  U.  S.,  236  U.  S.  351,  59 
L.  Ed.  — . 

(c)  A  natural  gas  company  camiot  be  compelled  to  furnish  all  patrons 
^ith  all  the  gas  they  may  need,  but  is  bound  to  serve  them  with  a  reason- 
able degree  of  equality.  Clairton  Steel  Co.  v.  Man'f'rs.  L.  &  P.  Ck>n  240 
Pa.  427>  87  Atl.  998. 
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(d)  If  af  carrier's  regulation  be  waived  for  one  person,  it  is  waived 
as  to  all  under  like  conditions,  and  is  as  though  it  had  never  been  adopted^ 
Coleman  v.  Penna.  R.  R.,  242  Pa.  504,  313. 

(e)  Discrimination  is  not  justified  by  the  fact  that  a  shipper  is  about  to 
violate  the  carrier's  rules  and  regulations.  Louisville  &  N.  R.  Co.  v.  Ohio 
Valley  Tie.  Co.  (Ky.),  170  S.  W.  633. 

A.  BETWEEN  LOCALITIES.  I.  In  General,  (a)  The  term 
"locality"  includes  points  of  destination,  as  well  as  shipping  points.  P.  & 
R.  Ry.  V.  U.  S.,  219  Fed.  988. 

(b)  A  charge  of  discrimination  cannot  be  brought  by  a  locality  against 
a  railroad  that  does  not  serve  that  locality,  either  directly  or  by  joint  ar- 
rangement with  other  roads  for  a  through  route  and  a  joint  rate.  St.  L., 
I.  M.  &  S.  Ry.  Co.  V.  U.  S.,  217  Fed.  80. 

II.  Rates  and  Practices  held  Discriminatory,  (a)  A  carrier  may 
not  differentiate  between  shipments  or  commodities  according  to  their 
places  of  origin,  nor  attempt  to  distribute  profits  equitably  between  rival 
manufactories.  If  the  local  rate  on  a  connecting  line  is  unreasonably  low, 
the  remedy  is  by  complaint  to  the  Commission.  Adrian  Furnace  Co.  ▼. 
P.  R.  R.  Co.,  a  P.  C.  R.  63a. 

(b)  To  charge  a  lower  rate  in  one  locality  merely  because  a  prior  rate 
based  upon  an  antiquated  and  inferior  service  had  been  in  effect,  would 
discriminate  against  other  localities  similarly  situated.  Lehigh  Valley 
Coal  Co.  ▼.  Bell  Tel.  Co.,  a  P.  C.  R.  441* 

(c)  The  same  classes  of  tickets  for  suburban  traffic  should  be  sold  on 
all  suburban  lines  and  no  arbitrary  discrimination  made  between  stations 
on  the  same  or  different  lines.  Combined  Committee,  etc.,  v.  P.  R.  R. 
et  al.,  a  P.  C.  R.  390,  7<7>  ^^^  7^8. 

(d)  A  charge  of  $2  for  reconsignment  at  one  point  while  the  same 
service  is  done  free  of  charge  at  another  point,  is  discriminatory.  L.  V. 
R.  R.  Co.  V.  American  Hay  Co.,  219  Fed.  539. 

(e)  Where  a  company  combined  with  others  in  fixing  rates  to  points 
east  and  south  of  J.,  and  in  fixing  rates  to  J.  when  shipments  were  destined 
for  trans-shipment,  but  charged  a  higher  rate  on  shipments  for  local 
delivery  at  J.,  it  was  held  that  the  company  unjustly  discriminated  against 
J.    P.  &  R.  Ry.  V.  U.  S.,  219  Fed.  988. 

(f)  A  rate  of  $5.00  per  car  on  lime  for  a  haul  of  7,976  feet  is  dis- 
criminatory as  against  a  rate  of  $2.00  per  car  on  limestone  for  a  haul  of 
3»933  feet  to  the  same  destination.  Empire  Lime  Kilns  v.  C.  R.  R.  Co.  of 
Pa.,  I  P.  S.  C.  Rep.  155. 

III.  EflFect  of  Competition,  (a)  Where  a  special  discount  was  al- 
lowed by  a  water  company  to  patrons  on  certain  streets  because  the  mu- 
nicipal water  plant  had  invaded  the  territory  and  offered  service  at  lower 
rates,  the  Commission  held:  The  discrimination  forbidden  by  this  Act  is 
a  charge  for  "a  like  and  contemporaneous  service  under  substantially 
similar  circumstances  and  conditions."    Competition  that  is  real  and  sub- 
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sUntial  and  which  exercises  a  potential  tniuence  on  rates,  may  create 
soch  dissimilarity  of  circumstances  and  conditions  that  a  lower  rate  at  the 
competitive  point  will  not  come  within  the  prohibition  of  the  act  Whether 
competition  actually  does  produce  such  dissimilarity  must  be  determined 
from  the  facts  of  each  case  as  it  arises.  Goerlich  ▼.  Bethlehem  City 
Water  Co.,  i  P.  C.  R.  113. 

(b)  In  determining  whether  or  not  there  has  been  a  discrimination 
against  freight  locally  delivered,  the  question  of  the  effect  of  competition 
on  through  freight,  if  it  exists,  is  to  be  given  due  consideration.  Philadel- 
phia ▼.  P.  ft  R  Ry.  COt  1  P.  C.  R.  313.  A  great  city  lying  near  the 
fields  of  anthracite  coal  ought  not  to  be  burdened  with  an  undue  share  of 
the  cost  of  transportation  because  of  the  fact  that  it  is  dependent  upon 
this  supply  for  heat  and  power  and  has  no  other  resource  for  having  it 
transported.    Id. 

(c)  The  charging  of  a  lower  rate  in  a  locality  where  there  is  active 
competition,  is  not  discriminatory.  Lewittown  ▼.  Penn  Cent.  L.  ft  P. 
Co.,  9  P.  C.  R.  349. 

IV.  Ratea  and  Practicea  held  Not  Diacriminatory.  (a)  The  rate 
on  cement  in  Penna.,  from  the  Nazareth  district  to  Easton,  which  is  loc 
per  ton  higher  than  the  rate  from  the  Lehigh  district  to  Easton,  is  reason- 
able, as  the  former  involves  a  joint  service,  while  the  latter  is  a  one-line 
haul    Dexter  Portland  Cement  Co.  ▼.  L.  V.  R.  R.  Co.,  3  P.  C.  R.  447. 

(b)  Circumstances  may  justify  upon  the  same  commodity  between  two 
points  a  higher  rate  in  one  direction  than  is  charged  in  the  opposite  di- 
rection.   Rea  V.  B.  &  O.  R.  R.,  et  al.,  i  P.  S.  C  Rep.  204. 

(c)  Where  discrimination  in  train  service  between  two  localities  is  al- 
leged, it  must  be  shown  that  the  locality  complaining  requires  additional 
service  before  its  installation  will  be  ordered.    Fiacua  ▼.  P.  ft  R.  Ry.  Co., 

3  P.  C.  R.  353. 

B.  BSTWSEN  CONNECTING  CARRIERS,  (a)  The  practice 
of  requiring  prepayment  of  freight  by  one  connecting  carrier  and  not  by 
another,  is  discriminatory.  Wadley  Southern  R.  Co.  v.  Georgia,  137  Ga. 
497>  73  S.  E.  741  >  ai&rmed  in  235  U.  S.  651,  59  L.  Ed.  ~;  Adams  Ex.  Co. 
V.  Sute,  161  Ind.  328,  67  N.  E.  I033-  Contra,  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Miami  S.  S.  Co.,  30  C.  C.  A.  142,  52  U.  S.  App.  732,  86  Fed.  407;  Cf.  A., 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  no  U.  S.  668,  28  L.  Ed.  292, 

4  Sup.  Ct  185. 

(b)  Where  a  railroad  company  accepts  cars  from  three  connecting  lines 
at  interchange  points  within  its  switching  limits  and  delivers  them  to  in- 
dustries within,  those  limits,  it  cannot  refuse  to  accept  cars  offered  by  a 
fourth  carrier  at  an  equally  convenient  interchange  point.  Pennsylvania 
Co.  V.  U.  S.,  214  Fed.  445,  affirmed  in  236  U.  S.  35i>  59  L.  Ed.  — ;  Louis- 
ville ft  N.  R.  Co.  V.  U.  Sn  U.  S.  Adv.  Ops.  1914,  696,  59  L.  Ed.  — ;  af- 
firming 216  Fed.  672. 
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(c)  The  allowance  of  a  portion  of  a  joint  rate  to  a  carrier  for  carrying 
its  own  property  over  its  own  line,  is  discriminatory.  Rio  Grande  &  £^ 
P.  Ry.  Co.  V.  R.  R.  Com.  (Tex.),  17s  S.  W.  1116. 

C  BETWEEN  INDIVIDUALS.  I.  Practicet  held  DiBcriminm- 
tofy.  (a)  Where  a  respondent  telephone  company  furnished  service  to 
hotels  and  railway  stations  free,  and  to  its  stockholders  at  a  reduced  rate, 
it  contended  that  the  latter  practice  was  necessary  in  order  to  sell  its  stock 
and  to  extend  its  lines  into  new  territory.  Held*  (i)  The  Public  Service 
Company  Law  makes  no  distinction  between  stock  companies  and  others, 
and  the  reduced  rates  to  stockholders  constitute  ''discrimination"  and  are 
forbidden.  (2)  The  furnishing  of  free  service  to  hotels,  etc,  is  likewise 
discriminatory,  and  is  forbidden.  Someraet  TeL  Co.  ▼.  Economy  Tel. 
Stock  Co.,  I  P.  C.  R.  a93. 

(b)  A  refusal  to  grant  a  siding  connection  to  the  proprietor  of  a  coal 
mine  is  an  undue  and  unlawful  discrimination.  Cox  v.  P.  R.  R.  Co.,  240 
Pa.  2fj,  ^^  AtL  581. 

(c)  Granting  of  free  or  reduced  fares  for  transportation  to  ministers 
of  the  gospel  is  discriminatory.  Adminittrative  Ruling  No.  a»  i  P.  C. 
R.  97.  Free  transportation  of  municipal  officers  by  a  street  railway  com- 
pany is  forbidden.  In  re  Free  Tranaportatioii»  etc,  a  P.  C.  R.  196. 
See  Art  III,  Sec  9  (b). 

(d)  The  granting  of  a  lower  rate  on  coal  hauled  in  producer's  cars  than 
for  that  hauled  in  carrier's  cars  gives  an  undue  and  unlawful  advantage 
to  consignees  receiving  the  lower  rate,  and  gives  an  unlawful  power  to 
the  producer  to  discriminate  by  determining  which  of  the  consignees  shall 
receive  shipments  in  producer's  cars.  Penna.  Rubber  Co.  ▼.  P.  R.  R. 
Co..  a  P.  C.  R.  %\. 

(e)  Where  a  railroad  operated  a  six  mile  branch  line  for  the  use  of  one 
consignee  and  refused  service  to  the  public  generally  on  the  ground  that 
such  service  would  be  unremunerative,  the  Commission  ordered  the  erec- 
tion of  a  public  siding  and  a  npn-agency  station,  so  as  to  serve  all  with- 
out discrimination.    Blongh  ▼.  B.  ft  O.  It  R.  Co.,  1  P.  C.  R  84. 

(f)  Supplying  tungsten  lamps  free  to  one  customer  is  a  discrimination 
in  his  favor.  Qood  Shepherd  Home  ▼.  Lehigh  Valley  L.  k.  P.  Co.» 
a  P.  C.  R.  Z87. 

(g)  The  refusal  to  deliver  shipments  of  which  consignee  was  the 
bailee  and  not  the  owner  is  a  discrimination,  where  no  such  distinction  is 
drawn  in  the  case  of  other  consignees.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Seeger  (Tex.),  175  S.  W.  713. 

(h)  A  clause  in  a  shipping  contract  whereby  the  shipper  waives  any 
rights  which  he  may  have  to  damages  under  prior  contracts  is  dis- 
criminatory by  reason  of  the  fact  that  the  rights  waived  my  be  of  different 
value.  J.  W.  Stewart  &  Son  v.  Chi.,  R.  I.  &  P.  Ry.  Co.  (la.),  151  N.  W. 
48s. 
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(i)  The  carrying  of  a  passenger  to  a  given  destination  over  a  longer 
route  at  the  rate  applicable  to  a  shorter  route,  is  a  discrtminatioQ.  Ligon 
V.  St  L.  &  S.  F.  R.  Co.  (Mo.),  i68  S.  W.  647. 

( j )  An  agreement  by  a  carrier  that  a  shipment  shall  be  forwarded  to  a 
foreign  port  by  a  line  with  which  it  has  no  published  through  rates,  and 
at  a  specified  sum,  is  discriminatory,  since  any  difference  in  the  rates 
would  have  to  be  paid  out  of  the  earnings  "^of  its  own  line.  J.  H.  Hamlen 
k  Sons  Ca  v.  Ill  Cent  R.  Ca,  212  Fed.  324. 

11.  PracticM  held  Not  Diaerioiliiatory.  (a)  The  issuance  of  free 
passes  to  oflkcrs  and  employees  of  railroad  companies  to  be  used  for 
transportation  of  dependent  members  of  their  families,  is  not  discrimina- 
tory. Admiiiittrativt  Ruling  No.  i,  i  P.  C.  R  68.  Granting  free 
transportation  to  policemen  and  firemen  in  the  discharge  of  their  duties,  is 
not  discriminatory.    Id.    See  Art  III,  Sec  9  (b). 

(b)  In  the  operation  of  an  inclined  plane  the  service  performed  for  a 
customer  with  a  vehicle  is  of  more  value,  and  the  expense  to  the  company 
in  rendering  the  service  is  greater,  for  an  "up"  than  for  a  "down"  trip,  and 
the  practice  of- the  respondent  in  charging  a  higher  rate  for  an  "up"  than 
a  "down"  trip^  is  reasonable  and  lawful.  Geer  ▼.  Canibria  Inclined 
Plane  Co,  s  P.  C  R.  455* 

(c)  A  company  is  not  required  to  renew  a  contract  which  does  not  con- 
form to  its  tariffs  filed,  merely  because  other  contracts  for  definite  terms 
of  years,  which  do  not  conform  to  said  tariffs,  are  in  effect.  Norwich 
Tel.  Co.  V.  Bell  TeL  Co..  9  P.  €.  R  466. 

(d)  It. is  not  discriminatory  to  refuse  transfers  from  one  line  of  street 
railway  to  another,  where  it  is  shown  that  they  proceed  over  practically 
the  same  routes  to  terminal  points  a  few  blocks  apart  and  that  the  grant- 
ing of  transfers  in  aU  similar  cases  on  the  system  would  delay  traffuc 
97th  Ward  Prog.  Club  ▼.  Pittsbnrgh  Rys.  Co.,  9  P.  C.  R  585. 

(e)  A  company  may,  by  rules  properly  filed  widi  the  Commission,  pro- 
vide for  the  allowance  of  discount  for  prompt  payment  of  bills,  but  such 
rules  must  be  applied  to  all  patrons  alike.  In  re  Allowance  of  Discount, 
9  P.  C.  R  197;  Adminittrative  Ruling  No.  6»  9  P.  C.  R  386;  Good 
Shepherd  Home  ▼.  Lehigh  Valley  L.  ft  P.  Co.,  9  P.  C.  R  187.  See 
Art.  Ill,  Sec.  i,  (c)  ante. 

(f)  The  charging  of  a  different  rate  for  inter-plant  movements  of  cars 
made  by  the  carrier's  power  and  those  made  by  individual  power,  is  not 
discriminatory.  The  two  movements  differ  materially  in  character. 
Crucible  Steel  Co.  ▼.  P.  R  R  Co.,  9  P.  C.  R  599;  Same  ▼.  Same*  i 
P.  C.  R  49. 

(g)  An  agreement  with  a  particular  shipper  to  expedite  a  shipment  at 
regular  rates,  is  a  discrimination.  Johnson  v.  N.  Y.,  N.  H.  ft  H.  R.  Co., 
88  Atl.  988,  991 ;  J.  H.  Hamlen  ft  Sons  Co.  v.  111.  Cent.  R.  Co.,  212  Fed. 
324- 

(h)  A  feeding  in  transit  privilege,  uncertain  as  to  time,  is  valid  if  al- 
lowed to  all  shippers.    Klink  v.  Chi.,  R.  I.  &  P.  Ry.  Co.,  219  Fed.  457. 
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Section  9.  It  shall  be  unlawful  for  any  common  carrier — 
(a).  To  charge  or  receive  any  greater  compensation,  in  the 
aggregate,  for  the  conveyance  of  passengers  or  property  of  the 
same  class  for  a  shorter  than  for  a  longer  distance  over  the  same 
line  in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance  ;^®  or,  unless  specially  authorized  by  the  commis- 
sion,^^ to  charge  any  greater  compensation  as  a  through  rate  than 

(i)  The  duty  which  public  service  cofn|>anies  owe  to  the  public  to  deal 
with  all  equally  and  without  discrimination  does  not  prevent  a  railroad 
from  granting  to  one  person  the  exclusive  privilege  of  soliciting  the  car- 
riage of  baggage  on  its  premises.  Denton  v.  Tex.  &  P.  Ry.  Ca,  160  S.  W. 
113;  Rose  v.  Pub.  Ser.  Com.  (W.  Va.),  83  S.  E.  85;  G.  A.  Rupert  v.  L. 
V.  R.  R.  Co.,  1908  Pa.  R.  Com.  Rep.  25. 

( j )  The  duty  of  a  company  to  deal  with  all  without  discrimination  does 
not  require  the  making  of  an  expensive  extension  of  facilities  in  order  to 
supply  one  consumer.    Watson  v.  French  (Me.),  92  Atl.  290. 

D.  SFFBCT  OF  FILING  RATES,  (a)  Rates  filed  and  published 
are  binding  on  shipper  and  carrier,  and  a  mistake  in  quoting  a  rate  does 
not  relieve  a  shipper  from  paying  the  legal  rate.  Central  of  Ga.  Ry.  v. 
Curtis  (Ga.),  82  S.  E.  318;  Virginia-Carolina  Peanut  Co.  v.  AtL  C.  L.  R. 
Co.  (N.  (*ar.),  82  S.  E.  i.    See  also  note  33,  (c)  ante. 

(b)  A  contract  executed  or  executory,  for  a  rate  different  from  the 
published  rate,  is  void.    Central  of  Ga.  Ry.  v.  Curtis  (Ga.),  82  S.  E.  318. 

10.  (a)  The  granting  of  a  rebilling  privilege  whereby  shippers,  after 
goods  are  received  at  K.  are  permitted  to  reship  same  to  points  further 
south,  and  receive  an  allowance  on  the  rate  which  makes  the  entire  rate 
equal  to  what  it  would  have  been  if  the  shipment  would  have  been  con- 
tinuous, is  a  violation  of  the  long  and  short  haul  clause.  U.  S.  v.  Louis- 
ville &  N.  R.  Co.,  235  U.  S.  314,  59  L.  Ed. 

(b)  Where  the  class  rate  charged  from  an  intermediate  point,  where  no 
commodity  rate  is  in  effect,  is  higher  than  the  commodity  rate  from  a 
more  distant  point  on  the  same  line  to  the  same  destination,  the  charging 
of  the  class  rate  violates  this  clause.  The  fact  that  no  commodity  rate  is 
in  effect  at  the  intermediate  point  does  not  justify  the  rate  charged. 
Birkle  ▼.  N.  Y.  C.  A  H.  R.  R.,  i  P.  C.  R  71,  i  P.  8.  C  Rep.  903; 
Moltx  Bros.  V.  Same,  x  P.  S.  C.  Rep.  aoa;  Steventon,  SperriHg  Co. 
▼.  Same,  x  P.  S.  C.  Rep.  aos;  Centre  Brick  ft  Clay  Co.  ▼.  Same, 
X  P.  S.  C  Rep.  ao6;  Fatten  Clay  Mfg.  Co.  ▼.  Same,  x  P.  S.  C.  Rep. 
ao6;  Reese-Sheriff  Lumber  Co.  ▼.  Same,  x  P.  S.  C.  Rep.  2x3;  Fnrtt 
▼.  Same,  x  P.  &  C.  Rep.  224;  Patchin  v.  Same,  x  P.  S.  C.  Rep.  224. 
It  was  to  meet  this  situation  that  General  Order  No.  7,  x  P.  C.  R  X2x, 
XS3;  X  P.  S.  C.  Rep.  454,  and  Ccmference  Ruling  No.  2,  2  P.  C.  R 
xox,  were  made.  See  also  Report  of  Bureau  of  Rates  and  Tariffs,  1  P.  S. 
C.  Rep.  435. 

XX.  The  power  given  to  the  commission  is  not  an  unconstitutional  dele- 
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the  aggregate  of  the  intermediate  rates,^'  but  this  shall  not  be  con- 
strued as  authorizing  any  common  carrier  to  charge  and  receive 
as  great  a  compensation  for  a  shorter  as  for  a  loi^r  distance: 
Provided,  however.  That  nothing  in  this  section  contained  shall 
prohibit  common  carriers  from  establishing  reasonable  zone  sys- 
tems of  charges.^* 

(b).  To  knowingly  assist,  suffer,  or  permit  any  person  or  cor- 
poration to  obtain  transportation  for  any  passengers  or  property 
between  points  within  this  Commonwealth  at  less  than  the  rates 
established  by  such  conunon  carrier,  or  by  order  of  the  Q>mmis- 
sion,  by  means  of  false  billing,  false  classification,  false  weight  or 
weighing,  or  false  report  of  weight,  of  by  any  other  means  or 
device  whatsoever.** 

Any  common  carrier  may,  however,  issue  at  special  rates  of 
fare,  excursion  and  commutation  tickets  ;*'  but,  before  any  com- 
mon carrier  may  issue  any  such  excursion  or  commutation  tickets, 
it  shall  file  with  the  Commission  and  shall  post,  in  the  same  man- 
ner as  required  by  this  act  in  the  case  of  other  rates  or  charges, 
copies  of  the  tariffs  or  schedules  of  the  rates,  fares,  or  charges 

gation  of  legislative  authority.    United  States  v.  A.,  T.  &  S.  F.  R.  Co., 
234  U.  S.  476,  53  L.  Ed.  1408. 
I  a.  Adrian  Furnace  Co.  v.  P.  R.  R.  Co*,  1  P.  C.  R  63s. 

13.  (a)  Carriers  may  maintain  a  schedule  of  reasonable  fares  chaogtiig 
with  stations  instead  of  being  based  upon  mileage.  Such  a  schedule  would 
be  a  modified  zone  system  of  fares.  Combined  Committee,  etc,  ▼.  P. 
R.  R.  Co.  et  aU  a  P.  C.  R.  717,  799. 

(b)  The  dividing  lines  of  sones  cannot  always  be  at  unifonnly  equal 
distances  apart,  nor  exact  distances  be  fixed  as  the  length  of  ride  for  one 
unit  of  fare.  In  determining  the  reasonableness  of  a  zone  system  the 
controlling  features  are  the  relative  locations  of  the  centers  of  manu- 
facturing, business,  shopping  and  population  of  the  districts,  with  the 
origins  and  destinations  of  the  greatest  proportion  of  travel.  Council  of 
Middlesex  v.  Republic  Ry.  &  L.  Co.,  i  P.  S.  C.  Rep.  164. 

(c)  The  fact  that  a  destination  is  but  little  beyond  the  first  zone  does 
not  entitle  the  haul  to  a  reduction  of  the  second  zone  rate  Kelley  ▼.  City 
Transfer  Co.,  i  P.  S.  C.  Rep.  »io. 

14.  See  Art.  Ill,  Sec.  8,  (a)  and  (b),  and  Sec.  9  (a),  ante. 

25.  In  the  matter  of  the  sale  of  commutation  and  term  tickets  before 
the  date  of  the  initial  trip.  Administrative  Ruling  No.  7,  9  P.  C.  R. 
650. 
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on  which  such  tickets  are  to  be  based  and  issued  ;^*  and  any  com- 
mon carrier  may  i^ant  free  passes  or  passes  at  a  discount,  to  any 
officer  or  employee  of  such  carrier.*'  Nothing  in  this  act  shall  be 
construed  to  prevent  telephone,  telegraph,  express,  or  railroad 
corporations  from  entering  into  contracts  with  each  other  for  the 
exchange  of  service  at  free  or  reduced  rates,  which  contracts  how- 
ever shall  be  filed  with  the  Commission. 

Section  10.  It  shall  be  unlawful  for  any  telephone  or  tele- 
graph corporation,  or  person  or  persons  engaged  in  like  business, 
to  charge  or  receive  any  greater  compensation  in  the  aggregate, 
[*I39S]  for  the  transmission  ♦of  any  message  or  conversation  for 
a  shorter  than  for  a  longer  distance  over  the  same  line  or  route,  in 
the  same  direction,  the  shorter  being  included  within  the  longer 
distance;  or,  unless  specially  authorized  by  the  Commission,  to 
charge  any  greater  compensation  as  a  through  rate  than  the  aggre- 
gate of  the  intermediate  rates ;  but  this  shall  not  be  construed  as 
authorizing  any  such  telephone  or  telegraph  corporation,  person  or 
persons  engaged  in  like  business,  to  charge  and  receive  as  great  a 
compensation  for  a  shorter  as  for  a  longer  distance.  Upon  applica- 
tion, the  Commission  may  in  special  cases,  after  investigation, 
authorize  such  telephone  or  tel^^raph  corporation,  or  person  or 
persons  engaged  in  like  business,  to  charge  less  for  a  longer  than 
for  a  shorter  distance,  but  the  order  must  specify  and  prescribe 
the  extent  to  which  relief  from  the  operation  of  this  section  is 


x6.  In  re  notice  of  change  in  tariffs  or  schedules  in  the  matter  of  fares 
for  excursions  limited  to  certain  designated  periods.  General  Order  No. 
4,  X  P.  C.  R.  67. 

17.  Free  passes  may  be  issued  for  transportation  of  dependent  members 
of  the  families  of  such  officers  and  employees,  and  to  policemen  and  fire- 
men in  the  discharge  of  their  public  duties,  Administrative  Ruling  No. 
I,  X  P.  C'  R.  68;  and  to  contractors,  their  men,  material  and  tools,  equip- 
ment and  supplies,  in  and  about  the  performance  of  work  being  done  by 
the  contractor  for  the  carrier,  Administrative  Ruling  No.  3,  s  P.  C.  R. 
99;  but  may  not  be  issued  to  ministers  of  .the  gospel,  Administrative 
Ruling  No.  s,  i  P.  C.  R.  97;  nor  to  charitable  organizations,  Adminis- 
trative  Ruling  No.  4,  a  P.  C.  R.  xoo.  Father  of  an  adult  employee,  not 
living  with  him,  nor  supported  by  him,  is  not  a  "dependent  member"  of 
the  family.  WenU  v.  Chi.,  B.  &  Q.  R.  Co.  (Mo.),  168  S.  W.  1166.  Free 
transportation  of  municipal  officers  is  forbidden.  In  re  Free  Transporta- 
tion, etc.,  9  P.  C.  R.  196* 
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given  :^*  Provided,  That  nothing  in  this  section  contained  shall 
prohibit  telephone  or  telegraph  corporations  from  establishing 
reasonable  zone  systems  of  chaiges. 

Section  ii.  No  contract  or  agreement  between  any  public 
service  company  and  any  municipal  corporation  shall  be  valid  un- 
less approved  by  the  Commission  :^*    Provided,  That,  upon  notice 

iS.  See  Rules  of  Practice  and  Procedure,  Rule  aa    a  P.  C  R.  ax. 
19.  Pull  report  of  Applications  for  Approval  of  Municipal  Contracts 
from  July  26,  1913.  to  June,  1914.    i  P.  S.  C.  Rep.  249-326. 
See  also  Art.  V,  Sec.  18,  post 

A.  PRACTICE,  (a)  See  Rules  of  Practice  and  Procedure,  Rule  36. 
s  P.  C.  R  17- 

(b)  Where  the  contract  is  one  providing  for  the  construction  of  cross- 
ings, the  approval  of  the  contract  and  the  approval  of  the  construction 
should  be  sought  in  separate  proceedings.  In  such  case  the  contract  will 
be  approved  if  the  interests  of  the  public  are  provided  for  and  Rule  36 
of  the  Rules  of  Practice  has  been  complied  with.  The  plans  for  the  cross- 
ing»  etc.,  will  be  considered  in  a  separate  proceeding.  Application  of 
Sapenrisort  of  Concord  Twp.,  a  P.  C.  RL  590. 

(c)  Where  a  portion  of  a  contract  was  void  because  ultra  vires,  the 
remainder  was  approved.  Application  of  People's  Nat.  Gas  Co.,  a  P. 
C.  R.  6ao. 

B.  WHEN  APPROVAL  IS  NECESSARY,  (a)  Where,  prior  to 
July  26,  1913,  substantially  all  things  were  done  by  a  borough  to  render  a 
franchise  ordinance  valid,  the  approval  of  the  Commission  is  not  re- 
quired.  Application  of  Raystown  Water  Power  Co.,  a  P.  C.  R  483. 

(b)  An  ordinance  granting  a  public  service  company  the  right  to  con- 
struct its  facilities  across  a  street  in  a  municipality  in  order  to  render 
service  in  territory  beyond,  when  accepted  by  the  company,  constitutes  a 
contract,  and  must  be  approved  by  the  Commission.  Petition  of  Lehigh 
Nav.  Elec.  Co.,  a  P.  C.  R.  413. 

C.  CONSIDERATIONS  AFFECTING  APPROVAL.  I.  Com- 
petition,  (a)  Before  a  contract  will  be  approved  it  must  be  established 
that  the  desired  service  is  necessary  and  proper  for  the  accommodation, 
safety  or  convenience  of  the  public.  The  Commission  will  not  permit 
competition,  nor  take  such  steps  as  to  invite  it,  unless  the  area  and  popu- 
lation to  be  served,  the  needs  of  the  community,  or  the  prospects  of  the 
municipality,  as  based  upon  its  growth  and  development,  reasonably  show 
that  the  public  welfare  demands  it.  In  doubtful  cases  the  line  will  be 
drawn  against  rather  than  in  favor  of  competition.  Schuylkill  L.,  H.  ft 
P.  Co.'t  Petition,  x  P.  C.  R.  laa;  Application  of  Harmony  Electric 
Co.,  a  P.  C.  R  4a;  Borough  of  Exeter's  Petition,  a  P.  C.  R.  5a; 
Borough  of  Avoca's  Petition,  a  P.  C.  R  37^;  Petition  of  Lehigh 
Nav.  Elec.  Co.,  a  P.  C.  R  4x3;  Petition  of  Twp.  of  Jenkins,  a  P.  C 
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R.  680;  Petition  of  East  End  Elec.  L.,  H.  k  P.  Co.,  a  P.  C.  R.  714* 
For  full  discussion  of  the  effects  of  competition,  see  Idaho  Power  &  Light 
€^.  V.  Blomquist  (Idaho),  141  Pac.  1063. 

(b)  But  where  a  company  which  has  been  supplying  street  lighting  for 
a  borough,  refuses,  upon  the  expiration  of  its  contract,  to  enter  a  bid  for 
continuance  of  such  service,  the  Commission  will  approve  a  contract  with 
a  competing  company.    Borough  of  Exeter's  Petition,  a  P.  C.  R.  60. 

(c)  Artificial  and  natural  gas  are  essentially  different  commodities, 
and  the  Commission  will  not  restrain  competition  between  them.  Appli- 
cation of  People's  Nat  Gas  Co^  9  P.  C.  R.  6so. 

II.  Judgment  of  Local  Authorities,  (a)  The  Commission,  in  deter- 
mining questions  affecting  the  interests  of  municipalities,  gives  much 
weight  to  the  conclusions  reached  by  their  officers  charged  with  the  duty 
of  protecting  their  interests.  Where  nine  of  twelve  councilmen  approved 
an  ordinance  granting  a  franchise  for  the  extension  of  the  line  of  a  street 
railway  company,  and  other  evidence  showed  a  necessity  for  the  extension, 
the  Commission  granted  its  approval.  Petition  of  Phomixrille,  kc^  Ry. 
Co^  9  P.  C.  R.  191 ;  Of.  Application  of  Rajrstown  Water  Power  Co., 
a  P.  C.  R.  483- 

(b)  Whether  a  contract  was  awarded  to  the  lowest  responsible  bidder, 
within  the  meaning  of  legislation  relating  to  advertisement  and  competi- 
tive bidding  upon  municipal  contracts,  is  purely  a  legal  <iue8tion  for  the 
courts  rather  than  for  the  Commission.  City  of  Pittston's  Petition, 
a  P.  C.  R.  105.  Municipal  authorities  are  required  by  statute  to  follow 
certain  general  methods  of  procedure  in  the  purchasing  of  supplies  or 
awarding  of  contracts,  but  they  are  allowed  to  exercise  reasonable  dis- 
cretionary powers  in  deciding  upon  the  final  action  to  be  taken.  Id.  Such 
discretion  has  not  been  abused  in  awarding  a  contract  for  street  lighting 
to  a  company  that  has  furnished  satisfactory  service  for  years,  when  the 
competing  company  would  require  four  months  time  to  provide  necessary 
facilities,  when  it  was  uncertain  whether  light  could  be  obtained  during 
the  interval,  and  when  the  difference  in  the  amount  of  the  bids  was  small. 
Id 

III.  Bona  Fide  Investment  prior  to  July  aS,  1913.  Where,  upon 
application  made  for  the  Commission's  approval  of  franchise  contracts 
with  a  number  of  municipalities,  it  appeared  that  the  applicant  had  a  legal 
right  to  furnish  service  in  one  borough  and  the  adjacent  territory,  having 
acquired  such  right  prior  to  July  26,  1913 ;  that  it  had  proceeded  with  the 
construction  of  its  plant  in  good  faith  and  had  constructed  lines  in  x>ther 
boroughs  under  ordinances  duly  passed  prior  to  July  26,  1913,  but  not 
effective  until  after  said  date  by  reason  of  their  not  having  been  posted 
and  published;  that  it  had  made  an  mvestment  of  $53,09445  before  its 
rights  were  questioned ;  the  contracts  were  approved.  Slate  Belt  Tel.  ft 
Tel.  Co.  V.  Blue  1ft  Tel.  A  Tel.  Co.,  a  P.  C.  R.  403. 
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to  the  local  authorities  concerned,  any  public  service  company 
may  apply  to  the  Commission,  before  the  consent  of  the  local 
authorities  has  been  obtained,  for  a  declaration  by  the  Commission 
of  the  terms  and  conditions  upon  which  it  will  grant  its  approval 
of  such  contract  or  agreement,  if  at  all. 

Section  12.  Every  public  service  company  shall  be  entitled  to 
the  full  enjoyment  and  exercises  of  all  and  every  the  rights,  pow- 
ers, and  privil^es  which  it  lawfully  possesses,  or  might  possess, 
at  the  time  of  the  passage  of  this  act,  except  as  herein  otherwise 
expressly  provided.** 

The  several  duties,  rights,  powers,  and  limitations  of  rights  and 
powers  of  public  service  companies,  as  enumerated  in  article  two 
and  this  article  three,  respectively,  or  ccmtained  in  any  of  the  pro- 

IV.  Legality  d  the  Contract.  Whether  a  bid  advertised  contained  a 
clause  or  specification  not  strictly  in  accord  widi  the  letter  of  the  law,  is 
a  juridical  rather  than  an  adminbtrative  question,  and  is  not  within  the 
jurisdiction  of  the  Ccftnmtssion.  Application  of  Rajrstown  Water 
Power  Co^  9  P.  C.  R.  483.  But  where  the  contract  is  made  upon  an 
express  condition  which  is  not  contained  in  the  advertisement  for  bids, 
the  Commission  must  determine  administratively  the  legality  of  the  con- 
tract as  a  condition  precedent  to  tiie  granting  of  its  approval,  and  having 
found  that  the  contract  was  illegal  and  void,  the  Commission  must  with- 
hold its  approval  Petition  of  the  City  of  WilHamsport,  a  P.  C  R. 
639- 

V.  Capacity  of  the  Parties.  Where  the  Commission  finds  a  corpora- 
tion furnishing  service  under  an  accepted  right,  it  will  not  inquire  into  the 
authority  of  the  corporation  under  its  charter,  nor  the  legality  of  a 
merger  by  which  it  claims  to  have  acquired  that  right  Borough  of 
Avoca's  Petition,  s  P.  C.  R  37a. 

ao.  (a)  See  note  19,  C,  III,  supra. 

(b)  A  company  incorporated  prior  to  the  approval  of  the  Public  Serv- 
ice Company  Law  has  the  right  to  begin  the  exercise  of  its  rights  and 
powers  without  the  approval  of  the  Commission,  even  though  it  did  not 
exercise  said  rights  until  after  the  Law  went  into  effect.  Pemia.  UtHi- 
tiet  Co.  ▼.  Lehigh  Nav.  Blec.  Co.,  a  P.  C.  It  74,  affirmed  in  2  P.  C. 
R.  422. 

(c)  A  franchise  with  a  street  railway  company  providing  that  rates 
charged  shall  not  exceed  5c,  does  not  constitute  a  contract  suspending  the 
governmental  power  of  regulation  during  the  life  of  the  franchise.  Port- 
land Ry.  Light  &  Power  Co.  v.  City  of  Portland,  210  Fed.  667;  Same  v. 
Same,  201  Fed.  119;  Milwaukee  £lec.  Ry.  k  L.  Co.  v.  R.  R.  Com.,  142  N. 
W.  491,  153  Wis.  592,  Ann.  Cas.  1915  A,  911,  affirmed  in  U.  S.  Adv.  Ops. 
1914.  820,  59  L.  Ed.  — . 
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visions  of  this  act ;  or  the  performance,  exercise,  or  enforcement 
thereof  by,  or  in  favor  of,  or  against,  any  public  service  company, 
shall,  in  every  proper  case,  be  subject  to  section  twelve  of  article 
sixteen,  sections  one  and  four  of  article  seventeen  of  the  Constitu- 
tion of  the  Onnmonwealth,  and  to  any  other  applicable  provisions 
of  the  Constitution  of  the  Commonwealth  or  of  the  United  States. 

[♦1396]  ♦ARTICLE  IV. 

Constitution  of  Commission. 

Section  i.  For  the  purpose  of  r^fulating  public  service  com- 
panies and  of  carryii^  out  the  provisions  of  this  act,  an  adminis- 
trative body  or  Commission  is  hereby  established,  to  be  known  as 
The  Public  Service  Commission  of  the  Ccnnmonwealth  of  Penn- 
sylvania; and  in  that  name  it  shall  issue  its  orders  and  certificates, 
and  may  become  or  be  made  a  party  to  legal  proceedings.  It 
shall  have  an  official  seal,  which  shall  be  prepared  and  furnished 
by  the  Secretary  of  the  Commonwealth,  with  the  words  ''The 
Public  Service  Commission  of  the  Commonwealth  of  Pennsyl- 
vania," and  such  other  design  as  the  Commission  may  prescribe, 
engraved  thereon,  by  which  seal  it  shall  authenticate  its  proceed- 
ings, and  of  which  seal  the  court  shall  take  judicial  notice. 

Secti(»i  2.  This  Commission  shall  consist  of  seven  members, 
who  shall  be  appointed  by  the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate.  Bach  Commissioner  at  the  time  of  his 
appcHntment  and  qualification  shall  be  a  resident  of  the  Common- 
wealth of  Pennsylvania,  and  shall  have  been  a  qualified  elector 
therein  for  a  period  of  at  least  one  year  next  preceding  his  ap- 
pointment, and  shdl  also  be  not  less  than  thirty  years  of  age. 

The  commissioners  first  appointed  under  this  act  shall  continue 
in  office  for  the  terms  of  four,  five,  six,  seven,  eight,  nine,  and  ten 
years,  respectively,  from  the  first  day  of  July,  Anno  Domini  one 
thousand  nine  hundred  and  thirteeen,  and  until  their  respective 
successors  shall  be  duly  appointed  and  shall  have  qualified,  but 
their  successors  shall  each  be  appointed  for  a  tenn  of  ten  years. 

A  member  of  said  Commission  designated  by  the  Governor 
shall  during  his  term  of  office  be  the  chairman  of  the  Commission. 
The  chairman  shall,  when  present,  preside  at  all  meetings,  and  in 
his  absence  the  member  whose  term  shall  first  expire  shall  preside. 
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Section  3.  When  a  vacancy  shall  occur  in  the  office  of  any 
commissioner,  a  commissioner  shall,  in  the  manner  aforesaid,  be 
appointed  for  the  residue  of  the  term.  If  the  Senate  shall  not  be 
in  session  when  this  act  is  approved,  or  when  any  vacancy  occurs, 
the  original  appointments,  or  any  appointment  made  by  the  Gov- 
ernor to  fill  a  vacancy,  shall  be  subject  to  the  approval  of  the 
Senate  when  convened. 

A  quorum  of  the  Commission  shall  be  four  members,  who,  for 
all  purposes,  including  the  making  of  any  order,  or  the  ratification 
[^1397]  of  any  act  done  or  order  *made  by  one  of  more  of  the 
commissioners,  must  act  unanimously. 

No  vacancy  in  the  Commission  shall  impair  the  right  of  a 
quorum  of  the  commissioners  to  exercise  all  the  rights  and  per- 
form all  the  duties  of  the  Commission. 

Section  4.  Any  investigation,  inquiry,  or  hearing  which  the 
Commission  has  power  to  undertake  or  hold  may  be  undertaken 
or  held  by  or  before  any  one  or  more  of  the  commissioners,  upon 
condition,  however,  that  snch  commissioner  or  commissioners 
shall  have  been  authorized  by  the  Commission  to  undertake  or  hold 
such  investigation,  inquiry,  or  hearing.  All  investigations,  in- 
quiries, or  hearings,  before  or  by  any  such  commissioner  or  com- 
missioners, shall  be,  and  be  deemed  to  be,  the  investigations,  in- 
quiries, and  hearings  of  the  Commission.  Any  determination,  rul- 
ing, or  order  of  a  commission  or  commissioners,  upon  any  such 
investigation,  inquiry,  or  hearing  undertaken  or  hdd  by  him  or 
them,  shall  not  become  and  be  effective  until  approved  and  con- 
firmed by  at  least  a  quorum  of  the  Commission  and  ordered  to  be 
filed  in  its  office.  Upon  such  confirmation  and  order,  such  deter- 
mination, ruling,  or  order  shall  be  the  determination,  ruling,  or 
order  of  the  Commission.  In  any  investigation,  inquiry,  or  hear- 
ing now  pending,  or  which  may  hereafter  be  instituted,  the  Com- 
mission is  hereby  authorised  to  employ  a  special  agent  or  examin- 
er, who  shcdl  have  power  to  administer  oaths,  and  examine  xvit- 
nesses,  and  receive  evidence  in  any  locality  which  the  Commission, 
having  regard  to  the  public  convenience  and  the  proper  discharge 
of  its  functions  and  duties,  may  designate.  The  testimony  and 
evidence  so  taken  or  received  shall  have  the  same  force  and  effect 
as  if  taken  or  received  by  the  Commission,  or  any  one  or  more  of 
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the  commissioners,  as  above  provided,  [Italics  added  by  amend- 
ment of  June  J,  ipis] 

Section  5.  The  Commission  shall  have  a  secretary  to  be  ap- 
pointed by  it,  and  to  hold  office  at  its  pleasure.  It  shall  be  the  duty 
of  the  secretary  to  keep  a  full  and  true  record  of  all  the  proceed- 
ings of  the  Commission,  and  of  all  determinations,  rulings,  and 
orders  made  by  the  Commission  or  by  any  of  the  commissioners, 
and  of  the  approval  and  confirmation  by  the  Commission  of  deter- 
minations, rulings,  or  orders  made  by  individual  members  thereof. 

The  secretary  shall  be  the  custodian  of  the  records  of  the  Com- 
mission, and  file  and  preserve  at  its  general  office  all  books,  maps, 
profiles,  tariffs,  schedules,  reports,  and  documents,  and  papers 
whatsoever,  filed  with  it  or  entrusted  to  its  care,  and  shall  be  re- 
sponsible to  the  Commission  for  the  same. 

Under  the  direction  of  the  Commission  the  secretary  shall  be 
its  chief  executive  officer,  have  general  charge  of  its  general  office, 
superintend  its  clerical  business,  conduct  its  correspondence,  gfive 
notice  of  all  determinations,  rulings,  and  orders  of  the  Commis- 
sion, prepare  for  service  such  papers  and  notices  as_may  be  re- 
quired of  him  by  the  Commission,  and  perform  such  other  duties 
as  the  Commission  may  prescribe.*^  He  shall  have  power  and 
authority  to  administer  oaths,  in  all  parts  of  the  Commonwealth, 
in  all  proceedings  by  or  before  the  Commission  or  any  commis- 
sioner and  in  all  cases  or  matters  appertaining  to  the  duties  of  his 
office. 

[♦1398]  ♦The  secretary  shall  have  power  to  designate,  from  time 
to  time,  one  of  the  clerks  appointed  by  the  Commission  to  per- 
form the  duties  of  the  secretary  during  his  absence,  and  the  clerk 
so  appointed  shall  possess,  for  the  time  designated,  the  powers  of 
the  secretary  of  the  Commission. 

The  secretary  shall  be  the  disbursing  officer  of  the  Commission, 
subject  to  the  approval  of  the  Commission,  with  respect  to  both 
requisitions  and  expenditures,  and  before  entering  upon  the  duties 
of  his  office  he  shall  file  in  the  office  of  the  Secretary  of  the  Com- 
monwealth a  bond  to  the  Commonwealth,  with  corporate  security 
in  the  sum  of  ten  thousand  dollars,  to  be  approved  by  the  Gover- 
nor, conditioned  for  the  faithful  performance  of  his  official  duties. 

91.  See  Rules  of  Practice  and  Procedure,  Rule  3.   9  P.  C.  R.  3. 
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1398^  ART.  IV,  SECS.  6,  7,  & 

Section  6.  The  Attorney  General  shall  ex  ofiido  be  the  general 
counsel  of  the  Commission.  He  shall  appoint  two  attorneys,  who 
shall  be  learned  in  the  law,  as  counsel  and  assistant  counsel,  re- 
spectively, for  the  Commission.  The  said  counsel  or  assistant 
counsel  shall  attend  the  hearings  before  the  Commission  or  a  com- 
missioner, conduct  the  examination  of  witnesses  when  requested 
so  to  do  by  the  Commission  or  a  commissioner,  represent  the  Com- 
mission upon  appeals  and  other  hearings  in  the  Courts  of  Com- 
mon Pleas  and  in  the  Superior  and  Supreme  Courts,  or  other 
courts  of  the  Commonwealth  of  Pennsylvania,  or  in  any  Federal 
court,  and  in  actions  instituted  to  recover  penalties  and  to  enforce 
orders  of  the  Commission.  Said  counsel  and  assistant  counsel 
shall  also  assist  the  Attorney  General  in  conducting  all  mandamus, 
injunction,  and  quo  warranto  proceedings,  at  law  or  in  equity, 
instituted  by  him  for  the  enforcement  of  the  determinations,  rul- 
ings, and  orders  of  the  Commission,  and  shall  perform  such  other 
professional  duties  as  may  be  required  of  them,  or  either  of  them, 
by  the  Commission. 

Section  7.  The  Commission  shall  appoint  a  marshal,  to  serve 
during  its  pleasure.  He  shall  attend  the  hearings  of  the  Commis- 
sion, preserve  order  thereat;  superintend  the  serving  of  sub- 
poenas, orders  of  the  Commission,  and  such  other  papers  as  the 
Commission  may  direct ; .  make  such  reports  and  perform  such 
other  duties  as  may  be  prescribed  by  the  Commission. 

Section  8.  The  Commission  shall  appoint  an  investigator  of 
accidents,  whose  duty  it  shall  be  to  have  charge  of  the  investiga- 
tion of — ^and  to  investigate,  subject  to  the  orders  and  direction  of 
the  Commission — the  cause  of  any  accident  in  or  about,  or  in  con- 
nection with,  the  operation  of  the  property,  facilities,  or  service  of 
t*i399]  any  public  service  company,  wherein  *any  person  shall 
have  been  killed  or  injured,  or  property  shall  have  been  destroyed 
or  injured,  which  may  be  assigned  to  him  for  investigation  by  the 
Commission,  or  of  the  happening  of  which  he  may  by  due  dili- 
gence obtain  knowledge,  and  to  make  a  full  and  complete  report 
thereon  to  the  Commission ;  and  also  to  report  to  the  Commission, 
whether  any  public  service  company  has  failed  to  perform  the 
duties  prescribed  by  article  two,  section  one  (x),  of  this  act,  with 
relation  to  accidents  of  the  happening  of  which,  in  the  exercise  of 
due  diligence,  he  may  obtain  loiowledge;  and  also  to  collate  and 
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ART.  IV,  SBCS.  8|  9,  la  139SK1400 

tabulate  all  data,  statistics,  and  other  pertinent  information  for 
the  use  of  the  CommissicHi,  obtained  by  him  as  the  result  of  such 
investigations ;  and  to  make  an  annual  report  of  such  investiga- 
tions to  the  Commission,  with  recommendations  as  to  means  or 
methods  whereby  such  accidents  may  be  averted ;''  and  to  per- 
form all  such  other  duties  concerning  said  accidents  as  to  the 
Cc»nmission  may  seem  advisable  for  the  promotion  of  the  safety 
of  patrons  and  employees  of  public  service  companies  and  of  the 
safety  and  welfare  of  the  public.  Such  reports,  statistics,  data,  or 
information  shall  not  be  open  for  public  inspection,  except  by 
order  of  the  Commission,  and  shall  not  be  admitted  in  evidence 
for  any  purpose  in  any  suit  for  damages  growing  out  of  any  mat- 
ter or  thing  mentioned  therein. 

Section  9.  The  Commission  shall  have  power  to  employ  during 
its  pleasure,  and  at  such  rates  of  compensation  as  it  may  deter- 
mine, such  officers,  experts,  engineers,  statisticians,  accountants, 
inspectors,  clerks,  and  employees  as  it  may  deem  necessary  to 
carry  out  the  provisions  of  thb  act,  or  to  perform  the  duties  and 
exercise  the  powers  conferred  upon  the  Commission. 

Section  10.  Each  of  the  commissioners  shall  receive  an  annual 
salary  of  ten  thousand  dollars,  except  the  chairman,  who  shall 
receive  an  annual  salary  of  ten  thousand  five  hundred  dollars. 

The  secretary  shall  receive  an  annual  salary  of  five  thousand 
dollars. 

The  counsel  for  the  Commission  shall  receive  an  annual  salary 
of  seven  thousand  five  hundred  dollars. 

The  assistant  counsel  for  the  Commission  shall  receive  an  an- 
nual salary  of  five  thousand  dollars. 

The  marshal  shall  receive  an  annual  salary  of  two  thousand 
dollars. 

The  investigator  of  accidents  shall  receive  an  annual  salary  of 
five  thousand  dollars. 

The  salaries  hereinbefore  mentioned,  and  the  salaries  of  all 
other  officers,  agents,  appointees,  and  employees  of  the  Commis- 
sion, shall  be  payable  monthly. 

["^1400]  *£ach  member  of  the  Commission,  its  secretary,  at*- 
tomeys,  marshal,  and  investigator  of  accidents,  and  other  officers, 

22,  Annual  Report  of  Investigator  of  Accidents — i  P.  S.  C.  Rep.,  Ap- 
pendix "Ji"  PP-  401-4^. 
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agents,  employees,  and  appointees,  shall  be  paid,  in  addition  to 
their  stipulated  salary  or  compensation,  the  railroad  fare,  board, 
lodging,  and  other  traveling  expenses  necessary  and  actually  in- 
curred by  each  of  them  in  the  performance  of  the  duties  required 
by  this  act,  or  performed  by  direction  of  the  Commission. 

Section  ii.  The  salaries,  when  properly  certified  by  the  sec- 
retary of  the  Commission,  ^all  be  audited  by  the  Auditor  General, 
and  when  audited  and  allowed  shall  be  paid  out  of  moneys  spe- 
cifically appropriated  for  that  purpose,  by  warrants  drawn  there- 
for by  the  Auditor  General  upon  the  State  Treasurer. 

All  disbursements  of  such  a  nature  as  to  make  it  impracticable 
for  the  Commission  to  file  with  the  Auditor  General  itemized  re- 
ceipts or  vouchers  prior  to  the  advance  by  the  accounting  officers 
of  funds  sufficient  to  meet  such  expenses  shall  be  paid  out  of 
money  specifically  appropriated  for  that  purpose,  in  the  manner 
provided  by  an  act,  entitled  ''An  Act  prescribing  the  method  for 
disbursing  and  accounting  for  certain  appropriations  to  the  de- 
partments, bureaus,  commissions,  and  other  branches  of  the  State 
Government,"  approved  April  twenty-third,  Anno  Domini  one 
thousand  nine  hundred  and  nine. 

The  moneys  necessary  to  carry  this  act  into  effect  shall  be  ap- 
propriated to  the  Commission  biennially,  as  an  item  in  the  general 
appropriation  bill. 

Section  12.  No  person  shall  be  appointed  a  member  of  the 
Commission,  or  hold  any  place,  position,  or  office  under  it,  who 
occupies  any  official  relation  to  any  puMic  service  company  doing 
business  in  this  Commonwealth,  or  who  holds  any  other  appointive 
or  elective  office  of  the  Commonwealth  or  any  municipality  there- 
of. No  commissioner  shall  during  his  term  be  a  candidate  for  any 
such  ofRce. 

No  conmiissioner,  and  no  employee,  appointee,  or  official  en- 
gaged in  the  service  of,  or  in  any  manner  connected  with,  said 
Commission,  shall  hold  any  office  or  position,  or  be  engaged  in 
any  business,  employment,  or  vocation,  the  duties  of  which  are 
incompatible  with  the  duties  of  his  office  or  employment  as  com- 
missioner, or  in  the  service  or  in  connection  with  the  work  of  the 
Commission.  No  commissioner  shall  participate  in  any  hearing 
or  proceeding  in  which  he  has  any  direct  or  indirect  pecuniary  in- 
terest.   Every  commissioner,  the  said  secretary,  attorneys,  mar- 
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ART.  IV,  SECS.  12,  13,  14,  IS  z6.  moo-i 

shal,  and  investigator  of  accidents,  and  every  individual  employed 
or  appointed  to  office  under,  in  the  service  of,  or  in  con- 
[*i40x]  *nection  with  the  work  of,  the  Conunission,  is  hereby 
forbidden  to  solicit,  suggest,  request,  or  recommend,  directly  or 
indirectly,  to  any  public  service  company,  or  to  any  officer,  at- 
torney, agent,  or  employee  thereof,  the  appointment  of  any  indi* 
vidual  to  any  office,  place,  or  position  in,  or  the  employment  of  any 
individual  in  any  capacity  by,  said  public  service  company. 

Section  13.  Every  public  service  company,  and  every  officer, 
attorney,  agent,  or  employee  thereof,  is  hereby  forbidden  to  offer 
to  any  commissioner,  the  said  secretary,  attorneys,  marshal,  or 
investigator  of  accidents,  or  to  any  person  appointed  or  employed 
by  the  commissioner,  any  office,  place,  appointment,  or  position; 
or  to  offer  to  give  any  commissioner,  the  said  secretary,  attorneys, 
marshal,  or  investigator  of  accidents,  or  to  any  person  employed 
in  the  service  of  the  Ounmission  or  in  connecticm  with  the  work 
of  the  Commission,  any  free  pass  or  transportation,  or  any  re- 
duction in  fares  to  which  the  public  generally  is  not  entitled,  or 
any  free  carriage  of  property,  or  any  present,  gift,  or  gratuity, 
money  or  valuable  thing  of  any  kind. 

Section  14.  If  the  secretary,  marshal,  or  investigator  of  acci- 
dents, or  any  person  employed  or  appointed  in  the  service  of  the 
Commission,  shall  violate  any  provision  of  this  act,  the  Commis- 
sion shall  forthwith  remove  him  from  the  office  or  employment 
held  by  him. 

Section  15.  The  Governor,  by  and  with  the  consent  of  the  Sen- 
ate, may  remove  any  commissioner,  or  any  of  the  counsel  to  the 
Commission,  for  inefficiency,  neglect  of  duty,  or  misconduct  in 
office,  giving  him  a  copy  of  the  charges  against  him,  and  affording 
him  an  opportunity  to  be  publicly  heard,  in  person  or  by  counsel, 
in  his  own  defense,  upon  nof  less  than  ten  days'  notice.  If  such 
commissioner  shall  be  removed,  the  governor  shall  file  in  the  office 
of  the  Secretary  of  the  Commonwealth  a  complete  statement  of  all 
charges  made  against  such  commissioner,  and  his  finding  thereon, 
together  with  a  complete  record  of  the  proceedings. 

Section  16.  Each  commissioner,  the  said  secretary,  attorneys, 
marshal,  and  investigator  of  accidents,  shall  qualify,  before  enter- 
ing upon  the  duties  of  their  respective  offices  or  appointments, 
by  taking  and  subscribing  before  the  Secretary  of  the  Common- 
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I4t>i-a  ART.  IV,  SECS.  i<5^  17,  18I  ift  so. 

wealth  the  oath  prescribed  by  article  seven  of  the  Constitution  of 
this  Commonwealth. 

Section  17.  The  principal  oflke  of  the  Commission  shall  be  in 
the  City  of  Harrisburg,  in  such  rooms  in  the  capitol  building  or 
other  puUic  building  as  may  be  designated  by  the  Board  of  Com- 
missioners of  PuUic  Grounds  and  Buildings.** 
[^1409]  ^Section  18.  The  Commission,  or  a  quorum  thereof, 
shall  hold  stated  meetings  at  least  twice  a  month  during  the  year, 
at  its  principal  oflke,  and  may  hold  meetings  at  any  time  and  at 
any  place  within  this  Commonwealth.** 

Section  19.  The  Board  of  Commissioners  of  Public  Grounds 
and  Buildii^  shall,  upon  requisition  of  the  secretary  of  the  Com- 
mission, furnish  the  Commission  with  such  books,  stationery, 
furniture,  and  supplies  as  may  be  needed  properly  to  conduct  the 
affairs  of  the  Commission. 

The  printing  and  binding  necessary  for  the  proper  performance 
of  the  duties  of  the  Commission,  or  the  proper  .preservation  of 
books,  documents,  and  papers  filed  with  the  Commission,  shall  be 
done  by  the  State  Printer,  upon  the  order  of  the  Superintendent 
of  Public  Printing  and  Binding,  upon  requisition  of  the  secretary 
of  the  Commission. 

Section  20.  The  principal  ofiice  of  the  Commission  at  Harris- 
burg  shall  be  open  for  business,  between  the  hours  of  nine  ante 
meridian  and  five  post  meridian,  every  business  day  in  the  year, 
and  one  or  more  responsible  persons,  to  be  designated  by  the  Com- 
mission, or  by  the  secretary  under  the  direction  of  the  Commis- 
sion, shall  be  on  duty  at  all  times,  in  immediate  charge  tiiereof . 

S3.  See  Rules  of  PractiGe  and  Procedure,  Rule  i.    s  P.  C  R.  3. 
24.  See  Rules  of  Practke  and  Procedure,  Rule  2.   s  P.  C.  R.  3. 
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ARTICLE  V. 

Powers  and  Duties  of  Commission.** 

Section  i.^  The  Commission  shall  have  general  administra- 
tive power  and  authority,  as  provided  in  this  act,  to  supervise  and 
regulate  all  public  service  companies  doing  business  within  this 
Commonwealth.*^ 

35.  (a)  The  legislature  of  a  state  does  not  delegate  its  legislative  power 
by  merely  providing  an  agency  for  carrying  out  its  legislative  scheme  with 
respect  to  public  service  corporations.  Manufacturers'  L.  &  H.  Co.  v. 
Ott,  215  Fed.  940;  I.  C.  C.  V.  Goodrich  Transit  Co.,  224  U.  S.  194,  32  Sup. 
Ct.  436,  56  L.  Ed.  729. 

(b)  The  legislature  cannot  delegate  its  purely  legislative  power  to  a 
commission;  but,  having  laid  down  the  general  rules  of  action  under 
which  a  commission  shall  proceed,  it  may  require  that  commission  to  apply 
such  rules  to  particular  cases.  Idaho  Power  &  Light  Co.  v.  Blomquist 
(Idaho),  141  Pac.  1083,  1092;  I.  C.  C.  v.  Goodrich  Transit  Co.,  supra. 

a6.  ThU  section  is  a  general  outline  of  the  powers  of  the  Commis- 
sion. The  later  sections  of  this  article  specify  in  detail  the  extent  of 
the  powers  to  be  exercised.  The  index  should  be  consulted,  there- 
fore, and  the  particular  section  dealing  with  the  matter  in  hand 
should  be  examined. 

27.  (a)  The  states  may,  in  the  exercise  of  their  police  power,  make 
reasonable  regulations  and  may  enforce  them  against  one  engaged  in  in- 
terstate commerce,  even  though  it  indirectly  interfere  with  such  commerce. 
But  the  state  cannot  impose  burdens  which  amount  directly  to  a  regulation 
of  it.  Welch  V.  Dean  (Mont),  141  Pac.  548;  see  also  State  v.  Northern 
Ex.  Co.  (Wash.),  141  Pac.  757.  The  police  power  is  sufficiently  broad 
to  enable  the  legislature  to  regulate  public  utilities  in  order  to  promote  the 
health,  safety  and  welfare  of  society.  Idaho  Power  &  Light  Co.  v.  Blom- 
quist (Idaho),  141  Pac.  1083. 

(b)  By  granting  a  franchise  to  a  public  service  company  the  state  does 
not  abrogate  its  right  to  exercise  the  police  power  of  the  state  over  it.  It 
may  regulate  the  manner  in  which  the  franchise  shall  be  exercised.  Idaho 
Light  &  Power  Co.  v.  Blomquist  (supra). 

(c)  For  a  refusal  by  a  municipality  to  permit  street  cars  to  stand  on 
tracks  at  terminal  points  within  the  municipality,  the  remedy  is  in  the 
courts,  not  by  complaint  to  the  Commission.  In  re  Use  of  Streets,  ftc, 
a  P.  .0.  R.  127.  A  city  has  the  right  to  make  reasonable  regulations  gov- 
erning the  use  of  its  streets  by  street  railway  companies.  Bain  v.  Ft.  Smith 
Light  &  Traction  Co.  (Ark.),  172  S.  W.  843. 

(d)  The  power  to  regulate  a  public  utility  is  corollary  to  the  duty  to 
protect  its  property  and  the  interests  of  the  public  and  investors  from  un- 
necessary and  ruinous  competition.    Application  of  Harmony  Electric 
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Said  power  and  authority  shall  include  the  power  to  inquire  into 
and  r^^late  the  service,  rates,*'  fares,  tolls,  or  charges  of  any 
and  all  public  service  companies,  including  individual  and  joint 
rates  ;**  the  charges  for  long  and  short  transmission  of  messages 
and  conversations  by  telegraph  and  telephone  companies;  the 
making  of  repairs,  alterations,  and  improvements  in  and  to  such 
service ;  as  shall  be  reasonably  necessary  for  the  accommodation 
or  safety  of  its  patrons,  employees,  and  the  public ;  the  granting 
of  transfers  to  or  from  one  part  of  the  system  of  the  same  com- 
mon carrier  to  another  part;  the  routing  of  the  lines  of  street 
railways,  under  the  provisions  of  the  act,  entitled  "An  act  au- 
thorizing traction  or  motor  power  companies,  and  street  passenger 
railway  companies,  owning,  leasing,  controlling,  or  operating  dif- 
ferent lines  of  street  railways,  to  operate  all  of  said  lines  as  a 
general  system,  and  to  lay  out  such  new  routes  or  circuits  over  the 
(♦1403]  ♦whole  or  any  part  of  any  street  or  streets  occupied  by 
such  different  companies,  and  to  run  cars  thereon  for  such  dis- 
tances and  in  such  directions  as  will,  in  the  opinion  of  the  operat- 
ing company,  best  accommodate  public  travel,"  i4>proved  the 
fifteenth  day  of  May,  Anno  Domini  one  thousand  eight  hundred 
and  ninety-five  (Pamphlet  laws,  sixty-five),  or  otherwise;  the 
just  and  equitable  distribution  of  trains,  cars,  vehicles,  and  motive 
power,  or  other  facilities,  of  all  common  carriers ;  the  granting, 
construction,  c^>eration,  or  discontinuance  of  switches,  sidings, 
and  crossings ;  the  construction,  operation,  or  discontinuance  of 
switch  connections  with  or  between  lines  of  railroad  corporations ; 
the  location  or  abolition  of  freight  and  passenger  stations,*® 

Co,^  9  P.  C.  R.  4a;  Borougfa  of  Exeter's  Petition,  a  P.  C.  R.  5a; 
Borough  of  Avoca's  Petition,  a  P.  C  R.  37a;  Cf.  Petition  of  Twp. 
of  Jenkins,  a  P.  C.  R.  680;  Petition  of  East  End  Slec.  L..  H.  ft  P. 
Co^  9  P.  C.  R.  7x4;  Idaho  Power  &  Light  Co.  v.  Bk>niquist  (Idaho), 
141  Pac.  1083. 

38.  The  Commission  may  determine  the  reasonableness  of  rates  al- 
though the  contracts  for  service  antedated  the  passage  of  this  act 
Thompson  ft  Hanna  Co.  ▼.  Brie  Co.  Elec  Co.,  s  P.  C.  R.  199. 

99.  Adrian  Furnace  Co,  v.  P.  R.  R.  Co.,  s  P.  C.  R.  633. 

30.  (a)  For  Ibt  of  cases  involving  location  of  stations,  station  facilities, 
etc.,  see  subject  index  in  the  back  of  Vob.  I  and  2  of  the  Pennsylvania 
Corporation  Reporter  and  the  index  to  the  First  Annual  Report  of  the 
Public  Service  Commission. 
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wharves^  docks,  or  piers;  the  use  and  compensation  for  cars 
owned  or  controlled  by  persons  other  than  the  carrier ;  the  safety, 
adequacy,  and  sufficiency  of  the  facilities,  plant,  and  equipment 
for  the  carrying  on  of  their  business  by  said  public  service  com- 
panies ;  the  quantity  or  quality  of  water,  gas,  electricity,  or  light, 
heat  or  power,  supplied ;  and,  as  specifically  provided  in  this  act, 
the  issuing  of  stocks,  trust  certificates,  bonds,  notes,  or  other  evi- 
dences of  indebtedness  or  other  securities  by  public  service  com- 
panies. 

Section  2.  Whenever  the  Commission  shall  determine,  after 
hearing,  had  upon  its  own  motion,  or  upon  complaint,  as  herein- 
after provided,  that  the  service,  facilities,  rules,  regulations,  prac- 
tices, or  classifications  of  any  public  service  company,  in  respect 
to,  or  in  connection  with,  or  employed  by,  or  in  the  performance 
of,  its  public  duties  within  this  Conmionwealth,  are  unsafe,  inade- 
quate, insufficient,  unjust,  or  unreasonable,  the  Commission  shall 
determine,  and  specify  by  an  order  in  writing  to  be  made  and  filed 
as  hereinafter  provided,  and  to  be  served  as  hereinafter  provided 
upon  every  public  service  company  to  be  affected  thereby,  the 
just,  reasonable,  safe,  adequate,*^  and  sufficient  service,'*  facili- 

(b)  An  act  which  requires  that  when  two  or  more  railroads  reach  the 
same  town,  they  shall  be  required  to  build  a  union  depot,  if  the  erection 
of  the  same  is  practicable  and  feasible,  and  just  and  reasonable  to  the 
railroads,  does  not  unconstitutionally  delegate  legislative  power  by  leaving 
to  a  commission  the  power  to  determine  whether  the  above  conditions 
exist.    Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State  (Tex.).  167  S.  W.  i^. 

(c)  An  order  requiring  relocation  of  a  station,  made  after  due  hear- 
ing, does  not  take  property  without  due  process  of  law,  though  the  cost 
of  building  on  the  new  site  be  greater  than  that  of  rebuilding  on  the  old 
one.    St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Bellamy  (Ark.),  169  S.  W.  322. 

(d)  The  primary  questions  to  be  considered  in  the  location  of  a  railroad 
company's  yards,  tracks  or  stations,  are  the  safety  of  the  public  traveling 
on  the  railroad  and  of  that  portion  of  the  public  having  occasion  to  cross 
the  tracks,  and  the  safety  of  the  employees.  While  difficulties  of  operation 
and  cost  of  construction  are  factors  entitled  to  consideration,  they  are 
necessarily  secondary.  Kansas  City  S.  R.  Co.  v.  Redwine  (Okla.),  143 
Pac.  847*  ^9. 

31.  The  word  "adequate"  is  aM>licable  alike  to  cases  where  a  carrier 
has  failed  to  provide  any  service  and  where  it  has  failed  to  provide  suf- 
ficient service.  Chesapeake  &  O.  Ry.  C^o.  v.  Pub.  Ser.  Com.  (W.  Va.),  83 
S.  £.  286. 

3a.  (a)  See  the  following  General  Orders  of  the  Commisaion:  No.  i. 
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I  P.  C.  R.  46;  No.  3.  Id.  48;  No.  5.  Id.  67;  No.  6.  Id.  97;  No.  lo.  Id.  182; 
and  No.  II,  2  P.  C.  R.  IQ2;  and  AdminUtrative  Ruling  No.  8,  3  P.  C. 
R.  — b  See  Roles  and  Regulations  governing  gas,  electric,  heating 
and  water  service,  i  P.  C  R.  153-17^ 

(b)  Mehard  v.  New  Wilmington  W.  8.  Co^  a  P.  C.  R.  aja. 

(c)  Additional  train  service  will  not  be  ordered  in  the  absence  of  evi- 
dence of  a  public  demand  for  it.  Piscus  v.  P.  ft  R.  Ry.  Co^  a  P.  C.  R. 
asa.  A  railroad  company  operating  a  six  mile  branch  line  for  the  use  of 
one  consignee,  will  be  required  to  erect  a  public  siding  and  station,  where 
the  accommodation  of  the  public  demands  it  Blough  v.  B.  ft  O.  R.  R. 
Co.,  a  P.  C.  R.  84.  A  public  service  company  must  render  adequate 
service  and  make  necessary  improvements,  even  though  it  is  not  receiving 
a  fair  return  upon  its  investment.  Zook  v.  Turnpike  Co.,  a  P.  C.  R. 
194;  Smat  V.  Glenaide  Water  Co.,  a  P.  C.  R.  1x9.  But  a  telephone 
company  should  not  be  required  to  make  an  expensive  extension  of  its 
line  unless  there  is  sufficient  business  in  sight  to  provide  a  reasonable 
return  upon  the  investment.  Lehigh  Valley  Coal  Co.  v.  Bell  TeL  Co., 
a  P.  C.  R.  441 ;  Bixler  v.  United  Blec.  Co.,  a  P.  C.  R.  609. 

(d)  A  state  may,  in  the  absence  of  Congressional  regulation,  prescribe 
the  style  of  headlights  to  be  used  on  locomotives  operating  on  the  main 
lines  of  a  carrier  running  through  that  state.  Atl.  C.  L.  R.  Co.  v.  Georgia, 
234  U.  S.  280,  58  I"  Ed.  1312. 

(e)  In  determining  the  reasonableness  of  any  branch  line  service,  the 
relation  of  the  branch  to  the  system  as  a  whole,  the  needs  of  the  public 
tributary  to  the  branch,  the  character  of  the  traffic,  the  cost  of  operation, 
and  its  effect  on  the  entire  system,  must  be  considered,  and  each  factor 
given  weight.  The  cost  of  operation  is  not  controlling.  Chesapeake  ft 
O.  Ry.  Co.  V.  Pub.  Ser.  Com.  (W.  Va.),  83  S.  E.  286,  quoting  Nelson  v. 
Railroad  Co.,  8  Wis.  Ry.  Com.  685. 

(f )  Sec  note  17,  B,  i,  ante  Art.  II,  Sec.  a. 

(g)  The  state  may  provide  for  local  improvements  or  facilities  and 
adopt  reasonable  measures  in  the  interest  of  the  health,  safety  and  welfare 
of  the  people,  notwithstanding  such  regulations  may  indirectly  affect  inter- 
state commerce.  A  regulation  requiring  a  large  increase  in  street  cars 
operated  on  an  interstate  line  with  one  terminus  in  the  center  of  a  large 
city  in  another  state,  cannot  be  made.  One  requiring  a  temperature  of 
not  less  than  50  degree  in  cars,  is  unreasonable.  One  requiring  platforms 
to  be  clear  and  cars  to  be  fumigated  weekly  is  reasonable  and  within  tiie 
power  of  the  state.  S.  Covington  &  C.  S.  R.  Co.  v.  Covington,  235  U.  S. 
537>  59  L*  Ed.  — ;  Minnesota  Rate  Cases  (Simpson  v.  Shepard),  230  U.  S. 
352.  57  I"  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  33  Sup.  Ct.  729. 

(h)  Interstate  trains  may  be  required  to  render  adequate  local  service. 
State  V.  Pub.  Ser.  Com.  (Wash.),  142  Pac.  684;  Gulf,  C.  &  S.  F.  R.  C^o.  v. 
State  (Tex.),  169  S.  W.  385. 

(i)  See  note  43,  ante,  Art.  II,  Sec.  m. 
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ties,  rules,  regulations,  or  practices  thereafter  to  be  put  in  force, 
observed,  rendered,  used,  or  furnished  in  the  performance  of  its 
public  duties  by  said  public  service  company  or  companies  ;••  and 
thereupon  it  shall  be  the  duty  of  every  public  service  company  af- 
fected by  said  order  to  observe  and  obey  said  order,  and  all  and 
every  the  mandates  and  requirements  thereof." 

Section  3."  Whenever  the  Commission  shall  determine,  after 
hearing,  had  upon  its  own  motion,  or  upon  complaint,  that  the 

33.  (a)  Borough  of  Mt  Union  ▼.  lit  Union  Water  Co^  a  P.  C.  R. 
698. 

(b)  Where  the  power  to  furnish  public  service  was  expressly  granted  in 
a  charter  and  exercised  for  a  long  time,  the  company  will  be  required  to 
continue  the  service.  The  Commission  will  not  look  beyond  the  charter, 
but  will  leave  any  question  as  to  the  legality  of  the  charter  provisions,  to 
be  settled  by  the  courts.  Grubb  t.  Bangor  Elec.  L^  H.  ft  P.  Co,  9  P. 
C.  R.  X75. 

(c)  Although  companies  wett  under  a  common  law  duty  to  render 
adequate  service,  and  said  duty  was  enforceable  by  the  courts,  yet  where 
the  legislature  has  provided  a  tribunal  to  regulate  such  companies  and 
enforce  such  duties,  the  statute  supersedes  the  common  law,  and  the 
courts  no  longer  have  jurisdiction.  Crosbyton-Southplains  R.  Co.  v.  R.  R. 
Com.  (Tex.),  169  S.  W.  1038. 

34.  (a)  Prior  to  the  passage  of  the  Public  Service  Company  Law  the 
only  ways  for  a  community  to  insist  upon  satisfactory  service  were  by 
developing  strong  public  sentiment,  or  by  encouraging  competition.  The 
latter  way  was  expensive  and  wasteful  in  the  end.  This  Act  has  substi- 
tuted regulation  by  the  Commission,  and  the  remedy  now  is  by  complaint 
to  it  concerning  the  unsatisfactory  service.  Borough  of  Exeter's  Peti- 
tion, a  P.  C.  R.  5a,  and  539;  Borough  of  ATOca'i  Petition,  a  P.  C.  R. 
37a.  For  a  full  discussion  of  the  effects  of  competition,  see  Idaho  Power 
&  Light  Co.  V.  Blomquist  (Idaho),  141  Pac.  1083. 

(b)  One  of  the  principal  objects  of  this  Act  is  to  compel  the  com- 
panies to  furnish  adequate  service.  Borongh  of  Schuylldll  Haven  t. 
Schuylkill  Haven  O.  St  W.  Co.,  a  P.  C.  R.  617. 

(c)  A  subscriber  may  demand  adequate  service  at  reasonable  rates, 
but  he  has  no  right  to  demand  that  his  telephone  be  connected  with  a 
particular  exchange.  The  exchange  systems  and  zones  of  service  estab- 
lished by  a  company  are  the  result  of  its  experience,  and,  in  the  absence 
of  allegation  or  evidence  to  the  contrary,  will  be  presumed  adequate  and 
proper.    Bonner  v.  Bell  Tel.  Co.  of  Pia.,  i  P.  C.  R.  309. 

35.  See  Art.  Ill,  Sec.  i,  (a)  and  (b)  ante,  as  to  right  of  companies  to 
collect  reasonable  charges.  Art.  Ill,  Sec.  8,  (a)  and  (b)  ante,  as  to  dis- 
crimination, and  Art.  V.  Sec  20  (a)  post,  as  to  valuation  of  compan/s 
property  for  rate  making  purposes. 
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rates^  fares,  folk,  or  charges  established,  demanded,  exacted, 
charged,  or  collected  by  any  public  service  company  or  companies, 
for  any  service  rendered  or  furnished,  are  unjust  or  unreason- 
[*X404]  *able  or  inadequate,**  or  are  unjustly  discriminatory  or 
unduly  or  unreasonably  preferential ;  or  that  the  facilities  or  serv- 
ice furnished  or  rendered  by  any  public  service  company  or  com- 
panies are  unjustly  discriminatory,  or  unduly  or  unreasonably 
preferential,-*'  in  favor  of  or  against  any  particular  perscMi,' cor- 
poration, locality,  or  any  particular  kind  or  description  of  trafiic 
or  service," — ^then  the  Commission  shall  determine,**  and  prc- 

36.  Under  a  similar  provision  of  Missouri  statute  it  was  hdd  that  the 
commission  might  prescribe  a  rate  higher  than  the  maximum  rate  fixed  by 
a  prior  statute.    State  v.  Pub.  Ser.  Com.  (Ma),  168  S.  W.  1156. 

37.  See  note  32,  c,  supra.  Art  V,  Sec  x 

38.  A  switching  service  is  generally  understood  to  be  a  movement  of  a 
car  from  one  point  to  another  within  a  station  or  terminal  area.  Pemia. 
Rubber  Co.  v.  P.  R.  R.  Co^  s  P.  C.  R.  31.  The  inter-phnt  service  of 
an  industry  and  the  general  transportation  service  of  a  carrier  are  wholly 
distinct.   Crucible  Steel  Co.  v.  P.  R.  R.  Co^  s  P.  C.  R.  599. 

39.  Extent  of  Commiaaion's  Aothoritj.  (a)  See  Simpson  v.  Shep- 
ard  (Minnesota  Rate  Cases),  230  U.  S.  352,  57  L.  Ed.  1511,  48  L.  R.  A. 
(N.  S.)  1151,  33  Sup.  Ct  7ap;  Texas  ft  P.  Ry.  Co.  v.  U.  S.,  205  Fed.  380, 
affirmed  in  334  U.  S.  34^  58  L.  Ed.  1341- 

(b)  A  state  has  the  right  to  fix  rates  for  ferriage  across  a  boundary 
stream  to  another  state,  until  Congress  regulates  such  rates.  Port  Rich- 
mond ft  B.  P.  F.  Co.  v.  Bd.  of  Freeholders,  234  U.  S.  317.  58  L.  Ed.  1330. 

(c)  The  state  cannot  compel  a  carrier  to  maintain  a  rate  on  a  particular 
commodity  that  is  less  than  reasonable,  in  order  to  build  up  a  local  enter- 
prise, even  though  the  return  from  the  entire  intrastate  business  is  ade- 
quate. Northern  P.  R.  Co.  v.  N.  Dale  (N.  Dale  Coal  Rate  Case),  236 
U.  S.  585.  59  L.  Ed.  — ;  reversing  145  N.  W.  I35- 

(d)  The  fixing  of  rates  is  a  legislative,  not  a  judicial,  function.  State 
V.  Maine  Cent  R.  R.  (N.  H.),  92  AH  837-  The  courts  may  determine  the 
question  of  reasonableness  alone.  Wolverton  v.  Mountain  States  Tel.  ft 
Tel.  Co.  (Colo.),  142  Pac.  165;  Chi.,  M.  ft  St  P.  Ry.  Co.  v.  State  Pub. 
Ut  Com.,  268  111.  49,  108  N.  £.  729.  The  courts  must  enforce  the  rates 
made  unless  Uie  constitutional  limits  of  the  rate  making  power  have  been 
transgressed.  Louisville  ft  N.  R.  Co.  v.  (Barrett,  231  U.  S.  298,  58  L.  Ed. 
229,  34  Sup.  Ct.  48;  Louisville  ft  N.  R.  Ca  v.  I^nn,  235  U.  S.  601,  59  L. 
Ed.-. 

(e)  "When  the  legislattu-e  decbres,  by  general  bw,  that  all  rates  must 
be  reasonable,  that  declaration  is  purely  legislative  and  cannot  be  dele- 
gated ;  but  the  authority  to  determine  what  is  reasonable  is  purely  admin- 
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btrative,  and  can  be  delegated/'    Idaho  Power  &  Light  Co.  v.  Blomquist 
(Idaho),  141  Pac.  1083,  1093. 

(f )  The  question  of  the  reasonableness  of  rates  must,  in  the  first  in- 
stance, be  submitted  to  the  Commission.  Borough  of  Bellevue  v.  Ohio 
Valley  Water  Co.,  245  Pa.  114,  91  Atl.  236,  affirming  i  P.  C.  R.  128; 
Geo.  C.  Gochenauer  v.  Riverton  C.  W.  Co.,  i  P.  C.  R.  137. 

(g)  Rates  fixed  by  franchise  ordinance  prior  to  the  enactment  of  a 
imblic  service  company  law  may  be  changed  by  the  commission  without 
impairing  the  obligation  of  the  contract  Rates  so  fixed  are  subject  to 
the  exercise  of  the  rate  making  power  of  the  legislature  either  by  itself 
or  by  a  commission  established  by  it  City  of  Benwood  v.  Pub.  Ser.  Com. 
(W.  Va.),  83  S.  £.  295.  So  also  with  contracts  made  between  a  con- 
sumer and  a  company.  Union  Dry  Goods  Co.  v.  Public  Service  Corp. 
(Ga.),  83  S.  E.  946. 

(h)  The  Commission  cannot  compel  a  railroad  to  operate  its  passenger 
business  at  a  loss  and  to  recoup  by  an  increase  iA  freight  rates.  The  rail- 
road is  entitled  to  earn  a  fair  profit  on  every  branch  of  its  business,  subject 
to  the  limitation  that  its  corporate  duties  must  be  performed  even  though 
at  a  loss.  Combined  Committee,  etc.,  v.  P.  R.  R.  et  al.,  2  P.  C.  R. 
390,  Supplemental  opinion  7x7,  Rehearing  denied,  728.  Of.  Elliott 
V.  Big  Spring  Elec.  Co.,  2  P.  C.  R.  709.  Northern  P.  R.  Co.  v.  N.  Dak. 
(N.  Dak.  Coal  Rates  Case),  236  U.  S.  585,  59  L.  Ed.  — . 

(i)  The  Commission  clearly  has  the  power  to  prescribe  a  reasonable 
maximum  fare;  and,  having  the  power  to  classify  rates,  it  can  presum- 
ably prescribe  different  maximum  fares  for  different  classes  or  kinds  of 
passenger  service ;  but  the  power  to  prescribe  for  any  particular  ticket  a 
schedule  of  charges  worked  out  on  a  "per  station"  system,  is  not  spe- 
cifically granted  by  the  statute.  The  Commission  cannot  prescribe  a 
schedule  of  absolute  fares  to  be  charged  at  successive  stations.  If  it  goes 
further  than  to  fix  a  single  maximum  rate  per  mile,  within  which  the 
charges  for  a  particular  ticket  shall  be  sold,  it  must  establish  a  series  of 
maxima  varying  either  per  station  or  by  some  scheme  of  fare  zones. 
Combined  Committee,  etc.,  t.  P.  R.  R.  Co.  et  at,  a  P.  C  R.  7x7. 

( j )  Whether  the  service  involved  in  receiving  and  delivering  freight  on 
industrial  spur  tracks  within  a  carrier's  switching  limits  in  a  city  is  one 
for  which  a  carrier  may  charge  a  rate  in  addition  to  the  line  haul,  is  a 
question  peculiarly  for  the  commission.  I.  C.  C.  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  234  U.  S.  294,  58  L.  Ed.  1319. 

(k)  The  power  given  to  the  Public  Service  Commission  of  New  Hamp- 
shire to  fix  rates,  does  not  prevent  the  legislature  from  subsequently  pre- 
scribing a  rate.    State  v.  Maine  Cent  R.  R.  (N.  H.),  92  Atl.  837. 

(I)  A  franchise  of  a  street  railway  company  providing  that  rates 
charged  shall  not  exceed  5  cents,  does  not  constitute  a  contract  suspending 
the  governmental  power  of  regulation  during  the  life  of  the  franchise. 
Portland  Ry.  Light  &  Power  Co.  v.  City  of  Portland,  210  Fed.  667;  Same 
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scribe  by  a  specific  order,  the  maximum,  just,  due,  equal,  and  rea* 
sonable  rates,  fares,  tolls,  and  charges  to  be  thereafter  established, 
demanded,  exacted,  charged,  or  collected  for  the  service  to  be  per- 
formed ;^  and  the  just,  due,  equal,  reasonable,  and  proper  r^^Ia- 
tions  and  practices,  as  affecting  such  rates,  to  be  observed  by  the 

V.  Same,  aoi  Fed.  119;  Milwaukee  Elec.  Ry.  &  L.  Co.  v.  R.  R.  Com.,  142 
N.  W.  491,  153  Wis.  592,  Ami.  Cas.  1915  A,  911,  affirmed  in  U.  S.  Adv. 
Ops.  1914,  820,  59  L.  £d.  — . 
40.  REASONABLENESS  OP  RATES. 

A.  Evidence — Burden  of  Proof,  (a)  The  evidence  produced  in 
support  of  a  complaint  alleging  unreasonable  rates  should  be  sufficient  to 
make  a  prima  facie  case.  Spring  Brook  Lumber  Co.  v.  Bell  Tel.  Co., 
z  P.  C.  R.  295. 

(b)  The  evidence  inducing  the  Commission  to  prescribe  a  new  rate 
should  be  dear  and  ceruin.  Cox  &  Co.  v.  L.  S.  &  M.  S.  Ry.,  i  P.  S.  C. 
Rep.  169. 

(c)  Where  rates  on  anthracite  coal  have  remained  the  same  for  over 
seventeen  years,  the  presumption  is  against  the  propriety  of  continuing 
these  rates.  This  presumption  does  not  go  to  the  extent  of  indicating  that 
they  ought  to  be  raised  or  lowered,  but  only  that  they  ought  to  be  revised 
and  changed  so  as  to  meet  present  conditions.  Phila.  v.  P.  &  R.  Ry.  Co. 
et  al.,  a  P.  C.  R.  313.  Cf.  Louisville  &  N.  R.  Co.  v.  U.  S.,  U.  S.  Adv. 
Ops.  I9i4»  696,  59  L.  Ed.  — . 

(d)  Where  low  rates  originally  established  to  build  up  an  industry  were 
continued  long  after  said  purpose  was  accomplished  and  then  raised  only 
on  the  ground  that  they  were  discriminatory,  there  is  an  inference  that  the 
prior  rates  were  reasonable  and  compensatory.  Louisville  &  N.  R.  Co.  v. 
Finn,  235  U.  S.  601.  59  L.  Ed.  — ,  affirming  L.  &  N.  R.  Co.  v.  Ky.  R.  R. 
Com.,  214  Fed.  465. 

(e)  Where  an  existing  freight  rate  is  attacked,  the  burden  is  on  the 
complainant  to  establish  that  it  is  unreasonable  in  fact.  Louisville  &  N. 
R.  Co.  V.  U.  S.,  U.  S.  Adv.  Ops.  1914.  696,  S9  L.  Ed.  — . 

(f )  Where  the  dispute  concerning  the  reasonableness  of  a  flat  rate  per 
year  for  water  arose  because  of  a  difference  in  estimates  of  the  amount 
consumed,  the  company  was  ordered  to  install  a  meter  and  charge  at  its 
rate  filed.  Mansfield  State  Normal  School  v.  Mansfield  Water  Co.,  a 
P.  C.  R.  522. 

B.  Rates  fixed  by  Statute  or  Prior  Contract  (a)  Where  a  con* 
tract  between  a  municipality  and  a  water  company  fixing  rates  is  for  an 
indeterminate  time,  the  company  is  not  bound  to  maintain  the  schedule  of 
rates  therein.  Boro.  of  Mt  Union  v.  Mt  Union  Water  Co..  a  P.  C.  R. 
698;  Boro.  of  Bellevue  v.  Ohio  Valley  Water  Co,  i  P.  C.  R.  128,  affirmed 
245  Pa.  114;  Turtle  Creek  Boro.  v.  Penna.  Water  Co.,  243  Pa.  415; 
Wolverton  v.  Mountain  States  Tel.  &  Tel.  Co.  (Colo.),  142  Pac  165.  See 
note  73,  A,  IV,  under  Art.  Ill,  i,  a,  ante. 
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(b)  Rates  previously  agreed  upon  between  utilities  and  patrons  will  con- 
tinue in  force  until  the  commission  has  found  them  unreasonable  and  has 
prescribed  other  rates.  Kaul  v.  Am.  Ind.  Tel.  Co.  (Kan.),  147  Pac.  iijo. 
But  where  a  subsequent  statute  has  prescribed  a  rate,  prior  contracts  for 
a  lower  rate  are  unenforceable.  Seaman  v.  Minneapolis  &  R.  R.  Ry.  Co. 
(Minn.),  149  N.  W.  134. 

C.  Effect  of  Competition.  Competition  that  is  real  and  substantial 
and  which  exercises  a  potential  influence  on  rates,  may  create  such  dis- 
similarity of  conditions  that  a  lower  rate  at  the  competitive  point  will  not 
amount  to  discrimination.  Whether  competition  actually  does  produce 
such  dissimilarity  must  be  determined  from  the  facts  of  each  case  as  it 
arises.  Goerlich  v,  Bethlehem  City  Water  Co.,  i  P.  C.  R.  2x3.  Lew- 
iatown  V.  Pcmi  Central  L.  ft  P.  Co.,  9  P.  C.  R.  249.  In  rate  making 
cases  the  weight  to  be  given  to  evidence  relating  to  rates  which  the  carrier 
insists  had  been  enforced  by  competition,  is  peculiarly  a  matter  for  the 
commission.  Louisville  &  N.  R.  v.  U.  S.,  216  Fed.  672,  afiirmed  in  U.  S. 
Adv.  Ops.  1914.  696,^  59  L.  Ed.  — . 

D.  Comparison  of  Rates,  (a)  "There  are  so  many  matters  which 
must  be  taken  into  consideration  in  fixing  the  rates  for  service  in  any 
locality  that  it  is  almost  impossible  to  find  similar  conditions  existing  in 
other  localities  which  would  make  the  rate  in  one  locality  evidence  of  what 
it  should  be  in  another."  Boro.  of  Mechanicsburg  v.  Mechanicsburg  G.  & 
W.  Co.,  246  Pa.  232,  92  Atl.  142. 

(b)  The  weight  given  to  comparisons  of  commutation  fares  in  suburban 
districts  of  two  different  cities  depends  upon  the  similarity  of  conditions 
as  regards  expense  of  service,  volume  and  concentration  of  traffic,  and 
other  factors  affecting  the  reasonableness  of  charges.  Combined  Com- 
mittee, etc.,  V.  P.  R.  R.  Co.,  2  P.  C.  R.  717. 

(c)  The  fact  that  water  rates  in  a  large  community  are  lower  does 
not  prove  that  the  higher  rates  in  a  small  community  are  unreasonable. 
Ernst  ▼.  Glenside  Water  Co.,  2  P.  C.  R.  119. 

(d)  Evidence  offered  for  the  purpose  of  making  a  comparison  of  rates 
is  irrelevant  where  it  is  not  shown  that  the  conditions  of  service  are 
similar.  Thompson  ft  Hanna  Co.  ▼.  Erie  County  Elec.  Co.,  2  P.  C.  R. 
zgg;  Combined  Committee,  etc.,  v.  P.  R.  R.  Co.,  a  P.  C.  R.  717; 
Curry  t.  Emlenton  Water  Co.,  a  P.  C.  R.  6x3. 

(e)  Where  the  evidence  does  not  show  with  exactness  all  the  elements 
entering  into  the  cost  of  transportation,  nor  the  value  of  the  investment,  a 
comparison  of  rates  will  be  made  in  order  to  arrive  at  the  reasonableness 
of  freight  rates.  Phila.  ▼.  P.  ft  R.  Ry.  Co.,  a  P.  C.  R.  313;  Louisville 
&  N.  R.  Co.  V.  U.  S.,  U.  S.  Adv.  Ops.  1914,  696,  59  L.  Ed. . 

E.  Local  Conditions  Affecting  Rates.  Local  conditions  must  always 
be  considered  in  making  a  schedule  of  rates  on  lines  of  a  transportation 
plant.  The  size  of  cars,  the  frequency  of  service,  the  density  of  population 
of  adjacent  territory,  the  grades  and  general  alignment  of  the  road  bed. 
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public  service  company  ;^^  and  the  Commission  may  classify^' 
such  rates.  The  said  order  shall  be  served,  as  hereinafter  pro- 
vided, upon  all  public  service  companies  by  which  such  rates,  fares, 
tolls,  and  charges,  and  such  regulations  and  practices  affectit^^ 
the  same,  are  thereafter  to  be  charged  and  observed.**  The  power 
to  fix  maximum  rates  or  charges  shall  include  the  power  to  fix 
joint  rates  or  charges  where  joint  service  is  rendered  by  two  or 
more  public  service  companies,  or  where  other  public  service 
companies  may  be  interested  in  the  rate  or  charge.** 

Section  4,  Whenever  the  Commission  receives  notice  of  any 
change  proposed  in  any  tariff  or  schedule  filed  or  posted  under 
the  provisions  of  this  act,  it  shall  have  power,  either  upon  com- 
plaint or  upon  its  own  motion,  and,  if  it  so  orders,  without  answer 
or  other  formal  pleading  by  the  interested  public  service  com- 
pany, after  notice,  to  hold  a  public  hearing,  and  make  investiga- 
tions as  to  the  propriety  of  such  proposed  change  and  of  the  new 
rate,  practice,  or  classification.    After  such  hearing  and  investiga- 

the  annual  outlay  for  repairs  and  up  keep  on  the  different  lines,  all  figure 
in  the  problem  of  rate  making.  Sassaman  v.  Lehigh  Valley  Transit 
Co.,  9  P.  C.  R.  80. 

P.  Valuation.  In  determining  whether  particular  rates  are  reasonable, 
and  especially  whether  particular  rates  are  unjustly  discriminatory  or 
unduly  preferential,  it  is  discretionary  with  the  Commission  whether  a 
valuation  of  any  or  all  of  the  property  of  a  public  service  company  shall 
be  made.   Penna.  Rubber  Co.  ▼.  P.  R.  R.  Co.,  a  P.  C.  R.  31. 

G.  See  also  note  73,  ante,  Art.  Ill,  Sec.  i,  a,  ante. 

41.  The  power  to  fix  rates  must  include  the  power  to  say  who  shall 
provide  and  pay  for  the  meter  to  be  used  to  determine  the  amount  the 
consumer  shall  pay.  Title  Guaranty  &  Trust  Co.  v.  R.  R.  Com.  (CaL), 
142  Pac.  878. 

42.  In  re  classification  of  pulp  wood.  W.  Va.  Pulp  ft  Paper  Co.  v. 
P.  R.  R.  Co.,  a  P.  C.  R.  673. 

43.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  39,  a  P.  C.  R.  30. 
(b)  The  order  will  become  effective  at  the  time  specified  therein,  and 

is  not  controlled  by  the  provisions  of  the  act  requiring  30  days  notice 
(Art.  II,  (f))  to  the  public.  State  v.  Pub.  Ser.  Cora,  (Wash.),  141  Pac. 
351. 

44.  The  rate  on  cement  in  Pennsylvania  from  the  Nazareth  district  to 
Easton,  which  is  10  cents  per  ton  higher  than  the  rate  from  the  Lehigh 
district  to  Easton,  is  reasonable,  as  the  former  involves  a  joint  service 
while  the  latter  is  a  one  line  haul.  A  higher  additional  rate  per  ton  for  a 
joint  service  would  be  unreasonable.  Dexter  Portland  Cement  Co.  v. 
L.  V.  R.  R.  Co.  et  aL,  a  P.  C.  R.  447. 
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tion,  whether  completed  before  or  after  such  change  goes  into 
effect,  the  Commission  may  make  such  order  in  reference  to  the 
new  rate,  practice,  and  classification  as  would  be  proper  in  a  pro- 
ceeding initiated  after  the  same  had  become  effective.  At  any 
such  hearing  involving  any  proposed  increase  in  any  rate,  the  bur- 
den of  proof  to  show  that  such  increased  rate  is  just  and  reason- 
able shall  be  upon  the  public  service  company.** 

The  Commission  shall  have  power,  in  its  discretion,  and  for 
good  cause  shown,  to  permit  changes  in  the  tariffs  or  schedules 
filed  and  published,  upon  less  than  the  thirty  days'  notice  specified 
in  article  two,  section  one  (f),  of  this  act,  or  upon  other  condi- 
tions which  shall  be  just  and  reasonable.*^ 

The  Commission  shall  also  have  power,  in  its  discretion,  where 

45.  (a)  The  mere  raising  of  rates  is  not  in  and  of  itself  determinative 
of  the  unreasonableness  or  excess  of  such  increase,  and  an  explanation  of 
it  is  always  admissible.  Borough  of  Mechanicsburg  v.  Mechanicsburg  G. 
&  W.  Co.,  246  Pa.  232,  92  Atl.  142. 

(b)  The  question  of  whether  in  any  particular  case  sufficient  proof  has 
been  adduced  is  left,  in  a  large  measure,  to  the  judgment  of  ^tkt  Commis- 
sion.  W.  Va.  Pulp  St  Paper  Co.  v.  P.  R.  R.  Co;,  a  P.  C.  R.  673. 

(c)  Where  it  is  shown  that  a  rate  was  increased  to  avoid  violation  of 
the  long  and  short  haul  clause,  this  burden  is  met  unless  allegation  is  made 
that  the  new  rate  is  excessive.    Helb  v.  W.  M.  Ry.  Co.,  i  P.  S.  C.  Rep.  145. 

(d)  A  railroad  company  cannot  arbitrarily  increase  its  rate  at  a  certain 
point  in  order  to  divert  traflic  from  that  point  Jones  t.  l>^  L.  ft  W. 
R.  R.  Co.,  a  P.  C.  R.  461. 

(e)  The  cancellation  of  a  reasonable  joint  rate  is  not  warranted  by  the 
fact  that  the  participants  in  such  rate  can  not  agree  as  to  the  division  of  it. 
It  should  be  continued  pending  the  apportionment  by  the  Commission. 
Pittsburgh  Steel  Co.  v.  P.  ft  L.  B.  R.  R.  et  aU  a  P.  C.  R  M. 

(f)  Where  the  rates  of  an  electric  company  yield  a  fair  return  on  all 
its  business,  an  increase  in  its  power  rates  will  not  be  allowed  where  this 
item  is  not  separated  from  the  rest  of  the  business  and  the  return  upon  it 
clearly  shown  to  be  unremunerative.  BUiott  v.  Big  Sjpritig.  Blec.  Co., 
a  P.  C.  R.  709. 

(g)  The  burden  is  upon  the  complainant  when  an  existing  rate  is  at- 
Ucked.    Louisville  &  N.  R.  Co.  v.  U.  S.,  Adv.  Ops.  1914,  696,  59  L.  Ed.  — . 

46.  See  General  Order  No.  4,  regulating  notice  of  change  in  tariffs  or 
schedules  in  die  matter  of  fares  for  excursions  limited  to  certain  desig- 
nated periods.  I  P.  C.  R.  67.  In  the  matter  of  requiring  published  rates 
and  fares  to  continue  in  effect  for  50  days,  see  AdministratiTe  Ruling 
No.  5,  a  P.  C.  R.  287,  superseding  Conference  Rnling  No.  z,  a  P.  C.  R. 
100. 
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any  notice  of  increase  in  any  rates,  fares,  tolls,  or  charges  of  a 
public  service  company  has  been  filed,  to  require  by  general  rule 
[^1405]  or  special  *order  that  such  company  shall  furnish  to  its 
shippers,  consumers,  or  other  patrons  a  certificate  or  other  evi- 
dence of  payments  made  by  them  in  excess  of  the  prior  established 
rate. 

Section  5.  If,  after  hearing,  upon  complaint  or  upon  its  own 
motion,  the  Conunission  shall  determine  that  any  rates  which  have 
been  coliected,^^  or  any  acts  which  have  been  done  or  omitted  to  be 
done,  or  any  regulations,  classifications,  or  practices  which  have 
been  enforced  for,  or  in  relation  to,  any  service  rendered  after 
this  act  becomes  effective,  by  any  public  service  company  com- 
plained of,  were  in  violation  of  any  order  of  the  Commission,  or 
were  unjust  and  unreasonable  or  unjustly  discriminatory,  or  un- 
duly or  unreasonably  preferential ;  or,  in  like  manner,  shall  find 
that  the  rates  so  collected  are  in  excess  of  the  rates  contained  in 
the  tariffs  or  schedules  of  any  such  public  service  company  on  file 
or  posted,  and  in  effect  and  applicable  at  any  time  the  said  serv- 
ice was  rendered,** — ^the  Commission  shall,  upon  petition,**  have 
the  power  and  authority  to  make  an  order  for  reparation,*®  award- 

47.  The  payment  of  an  excessive  rate,  even  though  it  be  made  without 
protest,  is  not  such  a  voluntary  payment  as  cannot  be  recovered  from  the 
company.  Pioneer  TeL  &  TeL  Co.  v.  State,  138  Pac.  1033,  I037»  Or  as  will 
bar  an  action  for  damages  for  discrimination.  Mitchell  C.  &  C  Co.  v. 
P.  R.  R.  Co.,  241  Pa.  536,  affirmed  in  U.  S.  Adv.  Qps.  1014,  7^7,  59  I*.  Ed. 

48.  (a)  The  Commission  will  not  order  reparation  where  charges  were 
made  on  meter  readings,  but  were  large  because  of  a  leak  in  the  line, 
known  to  comf^inant.  White  v.  Phillips  Gas  &  Oil  Co.,  i  P.  S.  C.  Rep. 
186. 

(b)  The  Commission  has  no  jurisdiction  to  order  payment  of  damages 
for  loss  or  delay  of  property  in  transit.  Chas.  Dreifus  Co.  v.  P.  ft  R. 
Ry.,  z  P.  S.  C.  Rtp.  X89;  P«ttit  t.  P.  ft  R.  Ry^  z  P.  S.  C.  Rep.  191; 
Mutual  Film  Corp.  v.  Ad.  Ex.  Co.,  z  P.  S.  C.  Rep.  a  16.  Nor  for  dam- 
ages to  property  by  fire  caused  by  sparks  from  locomotive.  Barr  v.  P.  R. 
R.  Co.,  I  P.  S.  C.  Rep.  346. 

49.  See  Rules  of  Practice  and  Procedure,  Rule  34.    a  P.  C.  R.  95. 

50.  (a)  The  Commission  has  full  power  to  refund  any  moneys  col- 
lected under  a  rate  which  by  final  order  of  the  Commission  shall  be  de- 
termined to  be  excessive,  so  that  a  court  will  not  restrain  a  water  com- 
pany from  increasing  its  rates  pending  a  decision  thereon  by  the  Com- 
mission.   Boro.  of  BcUcvuc  v.  Ohio  Valley  Water  Co.,  i  P.  C.  R.  ia8. 
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ing  and  directing  the  payment  to  any  such  complainant,  petitioner, 
within  a  reasonable  time  specified  in  the  order,  of  the  amount  of 
damages  sustained  in  consequence  of  said  unjust,  unreasonable, 
or  unlawful  collections,  acts  or  commissicms,  regulations,  classi- 
fications or  practices,  of  such  public  service  company :  Provided, 
That  such  damages  have  been  actually  sustained  by  such  com- 
plainant petitioner.** 

af&rmed  in  245  Pa.  114  91  Atl.  236;  Gochenauer  v.  Riverton  C.  W.  Co., 

1  P.  C.  R.  137. 

(b)  In  disposing  of  the  business  of  the  Railroad  Commission,  the  Public 
Service  Commission  is  authorized  to  use  not  the  powers  formerly  exer- 
cised by  the  Railroad  Commission,  but  the  powers  conferred  upon  it  by 
the  Act  of  July  26,  191 3,  one  of  which  is  to  make  orders  of  reparation. 
Peniuu  ParaflBne  Works  t.  P.  R.  R.  Co.,  a  P.  C.  R.  5x3* 

(c)  Claims  for  reparation  on  shipments  that  moved  prior  to  Jan.  i, 
1914,  will  not  be  considered.    2  P.  C.  R.  X04. 

51.  (a)  Reparation  is  a  return  of  the  difference  between  the  unjust  rate 
paid  and  a  rate  which  is  reasonable,  and  cannot  be  awarded  until  it  is 
shown  what  the  reasonable  rate  is.   Adrian  Pttmace  Co.  v.  P.  R.  R.  Co., 

2  P.  C.  R.  63a. 

(b)  In  case  of  rebating  the  amount  of  the  rebate  may  be  taken  as  th« 
measure  of  damages,  and  in  case  of  an  unreasonable  rate,  the  difference 
between  it  and  what  was  a  reasonable  rate,  may  be  taken,  provided  the 
evidence  in  each  case  shows  it  to  be  the  actual  damage.  Meeker  v.  L.  V. 
R.  R.  Co.,  236  U.  S.  412.  59  L.  Ed.  — -. 

(c)  The  fact  that  a  shipper  paid  a  discriminatory  rate  is  not  necessarily 
evidence  that  he  suffered  damage  to  the  amount  of  the  difference  between 
what  he  and  others  paid.  He  should  show  affirmatively  the  extent  to 
which  he  was  damaged.  L.  V.  R.  R.  Co.  v.  American  Hay  Co.,  219  Fed. 
539. 

(d)  A  finding  by  the  Commission  that  certain  freight  rates  were  ex- 
cessive is  presumptive  evidence  that  shippers  who  paid  the  rate  were 
damaged  to  the  extent  of  the  difference  between  the  excessive  rate  and  a 
reasonable  rate.  Darnell-Taenzer  Lumber  Co.  v.  So.  Piic.  Co.,  221  Fed. 
890. 

(e)  As  to  damages  where  complainants  and  the  favored  shipper  were 
competitors,  see  Seaman  v.  Minneapolis  &  R.  R.  Ry.  Co.  (Minn.),  149  N. 
W.  134. 

(f)  Where  in-bound  shipments  were  made  at  local  rates  under  a  milling 
in  transit  agreement  whereby  a  portion  of  the  local  rates  collected  was  to 
be  refunded  upon  the  shipment  of  the  goods  from  the  mill,  and  while  the 
goods  were  at  the  mill  the  rates  on  out-bound  shipments  were  consid- 
erably reduced  by  the  Corporation  Commission  and  the  former  tariffs 
cancelled  by  the  carrier,  held:  the  shipper,  upon  shipping  his  goods  from 
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The  Coniinission  shall  state  in  said  order  the  exact  amount  to 
be  paid»  as  well  as  its  findings  upon  pertinent  questions  of  fact.*' 

If  the  public  service  company  does  not  comfdy  with  the  afore- 
said order  for  the  payment  of  money  within  the  time  fixed  there- 
in, the  person  named  therein,  to  whom  such  payment  is  directed 
to  be  made,  may  sue  therefor  in  any  Court  of  Common  Pleas  of 
this  Commonwealth;  and  said  order  made  by  the  Commission 
shall  be  prima  facie  evidence  of  the  facts  therein  stated,*^  and 
that  the  amount  awarded  is  justly  due  the  plaintiff  in  such  suit, 
and  the  defendant  public  service  company  shall  not  be  permitted 
to  avail  itself  of  the  defense  that  the  service  was,  in  fact,  rendered 
to  the  plaintiff  at  the  rate  contained  in  its  tariff  or  schedules  in 
force  at  the  time  payment  was  made  and  received. 

No  reparation,  as  herein  provided,  shall  be  awarded  by  the 
Commission  unless  the  complaint  or  petition  shall  have  been  filed 
with  it  within  two  years  from  the  time  when  the  cause  of  action 
accrued.*^  A  suit  for  the  enforcement  of  an  order  directing  such 
[^1406]  pay^ment  shall  be  filed  in  the  said  court  of  common 
pleas  within  one  year  from  the  date  of  the  order,  and  not  after. 

No  action  shall  be  brought  in  any  court  on  account  of  the 
wrongs  or  injuries  referred  to  in  this  section,  unless  and  until  the 
Commission  shall  have  determined  that  the  rate,  regulation,  dassi- 

the  mill  at  reduced  rates,  is  not  entitled  to  the  refund  of  a  portion  of  the 
in-bound  rate  paid.  St.  L.  &  S.  F.  R.  Co.  v.  Walton-Chandler  Lumber  Co. 
(Okla.),  145  Pac.  340. 

(g)  A  railroad  company  is  liable  for  damages  to  an  express  company 
which  has  offered  to  obey  its  rules  and  regulations,  and  pay  its  rates,  and 
to  whom  it  has  refused  service.  Missouri,  K.  &  T.  R.  Co.  v.  Empire  Ex. 
Co.  (Tex.),  173  S.  W.  222. 

5a.  These  findings  should  be  the  ultimate  rather  than  the  evidential 
facts.  Meeker  v.  L.  V.  R.  R.  Co.,  ^36  U.  S.  41a,  59  L.  Ed.  — ;  Mills  v.  L. 
V.  R.  R.  Co.,  U.  S.  Adv.  Ops.  1914*  888,  S9  L.  Ed.  — . 

53.  (a)  This  is  merely  a  rule  of  evidence.  It  does  not  abridge  the  right 
of  trial  by  jury,  or  take  away  any  of  its  incidents.  Nor  does  it  in  any  wise 
work  a  denial  of  due  process  of  law.    Meeker  v.  L.  V.  R.  R.  Co.,  supra. 

(b)  As  to  what  findings  of  fact  by  the  Commissioa  will  be  prima  facie 
evidence  of  the  facts  stated  therein,  so  as  to  avoid  conflict  with  the  7th 
Amendment  of  the  U.  S.  Constitution,  protecting  the  right  of  a  trial  by 
jury,  see  L.  V.  R.  R.  Co.  v.  Meeker,  211  Fed.  785,  807-811,  Meeker  v.  L.  V. 
R.  R.  Co.,  supra. 

54.  A.  J.  Phillips  Co.  V.  Grand  Trunk  W.  R.  Co.,  236  U.  S.  662,  59  L. 
Ed.-. 
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fication,  practice,  act,  or  omission  in  question  was  unjust,  unrea- 
sonable, or  unjustly  discriminatory  or  unduly  or  unreasonably 
preferential,^  or  in  excess  of  the  rates  contained  in  the  said  tariffs 
or  schedules,  and,  then,  only  to  recover  such  damages  as  may 
have  been  awarded  and  directed  to  be  paid  by  the  Commission  in 
said  order.*^ 

Section  6.  In  the  case  of  any  street  railway  corporation  or  in- 
cline plane  corporation,  the  Commission  may  also,  whenever  it 
may  deem  it  necessary  or  proper,  for  the  accommodation,  con- 
venience or  safety  of  the  public,  in  the  conveyance  of  passengers, 
after  hearing  had  upon  its  own  motion  or  upon  complaint,  require 
such  street  railway  corporations  or  incline  plane  corporations  to 
transfer  such  passengers  to  or  from  another  part  of  the  system 
of  the  said  street  railway  corporation  or  incline  plane  corpora- 
tion f  and,  to  this  end  and  object  to  make  proper  and  convenient 
arrangement  or  adjustment  of  the  time  schedules  of  said  street 
railway  corporation  or  incline  plane  corporation;  and  also  to 
make  such  proper  and  convenient  adjustment  of  its  time  schedules 
with  those  of  other  contiguous  or  connecting  street  railway  cor- 
porations or  incline  plane  corporaticxis,  as  to  the  Commission  shall 
deem  necessary  or  proper,  for  the  accommodation,  convenience, 
and  safety  of  the  public. 

Section  7.  The  commission  shall  have  power  to  require  rail- 
road corporations  and  street  railway  corporations  to  construct  and 
maintain  such  switch  or  other  connections,**  with  or  between  the 

55.  (a)  The  question  of  the  reasonableness  of  rates  must,  in  the  first 
instance,  be  submitted  to  the  Commission.  Boro.  of  Bellevue  v.  Ohio 
Valley  Water  Co.,  245  Pa.  114  91  Atl.  236. 

(b)  The  proper  remedy  is  a  petition  to  the  Commission,  not  to  the 
courts.    Sute  v.  Metaline  Falls  L.  &  W.  Co.  (Wash.),  141  Pac.  1143. 

(c)  Texas  &  P.  R.  Co.  v.  Am.  Tie  &  T.  Co.,  234  U.  S.  138,  58  L.  Ed. 

1255. 

56.  (a)  American  Reduction  Co.  ▼.  B.  ft  O.  R.  R.  Co.,  9  P.  C.  R. 
679. 

(b)  The  right  to  recover  damages  for  alleged  discrimination  in  rates 
will  not  be  defeated  by  payment  to  the  carrier  of  the  balance  of  the  lawful 
rate  by  the  party  in  favor  of  whom  the  discrimination  was  made.  Seaman 
V.  Minneapolis  &  R.  R.  Ry.  Co.  (Minn.),  149  N.  W.  134. 

57.  97tfa  Ward  Prog.  Clnb  ▼.  Pittsburgh  Rsrs.  Co.,  9  P.  C.  R.  585. 

58.  Farmers'  Elevator  Co.,  ftc,  v.  Chi.,  R,  I.  &  P.  Ry.  Co.,  266  111.  567, 
107  N.  E.  841. 
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lines  of  other  companies  of  the  same  character,  as  are  reasonably 
practicable,  and  as  the  Commission  shall  deem  necessary  and 
proper,  for  the  service,  accommodation,  and  convenience  of  the 
public ;  and  shall  also  have  power  to  establish  through  routes  and 
joint  rates  and  classifications,  for  the  conveyance  of  persons  and 
property  between  any  two  or  more  points  within  this  Common- 
wealth, whenever  the  railroad  corporations  concerned  shall  have 
refused  or  neglected  voluntarily  to  establish  such  through  routes 
and  joint  rates  and  classifications,  and  to  prescribe  the  just  terms 
and  conditions  under  which  said  through  routes  shall  be  operat- 
ed:'* Provided,  That,  in  establishing  such  through  route,  the 
Commission  shall  not  require  any  railroad  company,  without  its 
consent,  to  embrace  in  such  route  substantially  less  than  the  entire 
[^1407]  length  of  ^its  railroad  and  of  any  intermediate  railroad, 
operated  in  conjunction  and  under  a  common  management  or  con- 
trol therewith,  which  lies  between  the  termini  of  such  proposed 
through  route,  unless  to  do  so  would  make  such  through  route 
unreasonably  long  as  compared  with  another  practicable  through 
route  which  would  otherwise  be  established.*^ 

The  Commission  shall,  in  case  of  failure  of  the  railroad  cor- 
porations or  street  railway  corporations  concerned  to  agree  among 
themselves  upon  the  division  of  the  cost  of  construction,  mainte- 
nance, and  operation  of  the  connections  thus  provided  for,  or  the 
allowance  to  be  made  for  the  interchange  of  service,  or  the  ap- 
portionment of  any  joint  rates,*^  ascertain,  and  by  order  prescribe 

59.  (a)  Adrian  Furnace  Co.  v.  P.  R.  R.  Co.«  a  P.  C.  R.  63a.  As  to 
the  nature  of  the  action  in  which  such  order  may  be  made,  cf.  St.  L.,  I.  M. 
&  S.  Ry.  Co.  V.  U.  S.,  217  Fed.  80. 

(b)  Lehigh  Fire  Brick  Works  ▼.  P.  R.  R.  Co.,  a  P.  C.  R.  6a5. 

(c)  A  state  commission  cannot  prescribe  the  terms  upon  which  switch- 
ing movements  which  are  a  part  of  interstate  commerce,  shall  be  made. 
111.  C  R.  Co.  v.  De  Fuentes,  236  U.  S.  IS7.  59  I*  Kd.  —. 

(d)  Congress  has  not  taken  over  the  whole  subject  of  terminals,  team 
tracks,  switching  tracks,  sidings,  etc.,  so  as  to  exclude  regulation  of  inter- 
change traffic  by  state  commissions.  Grand  Trunk  R.  Co.  v.  Mich.  R.  R. 
Com.,  231  U.  S.  457.  S8  L.  Ed.  310;  Vandalia  R.  Co.  v.  Pub.  Ser.  Com. 
(Ind.),  106  N.  E.  371. 

60.  St.  L.,  I.  M.  &  S.  Ry.  Co,  v.  United  States,  217  Fed.  80. 

61.  See  Art.  V,  Sec.  10,  post. 
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and  fix,  the  equitable  and  just  apportionment  and  division  of  the 
same.** 

Nothing  in  this  section  shall  give  the  Commission  power  over 
street  railway  corporations  engaged  in  the  business  of  carrying 
passengers,  but  not  engage  in  the  general  business  of  transporting 
freight,  and  which  do  not  generally  solicit  the  transportation  of 
freight  as  a  main  branch  of  their  business. 

Section  8.  In  the  case  of  a  telegraph  corporation,  or  person 
engaged  in  the  public  telegraph  business,  the  Commission  may 
also,  whenever  it  may  determine  it  to  be  necessary  or  proper  for 
the  accommodation  or  convenience  of  the  public  so  to  do,  after 
hearing  had  upon  its  own  motion  or  upon  complaint,  require  any 
such  telegraph  corporation  or  person  to  permit  any  other  such 
telegraph  corporation,  or  person  engaged  in  the  public  tel^japh 
business,  to  connect  its  or  his  lines  of  telegraph  with  the  lines 
of  telegraph  of  such  first-named  telegraph  corporation  or  person ; 
and  interchangeably  to  receive  dispatches  from  and  for  each  other, 
and  from  and  for  any  individual  or  individuals ;  and,  on  payment 
of  its  or  his  usual  charges  to  individuals  for  transmitting  dis- 
patches, as  established  by  the  rates  and  regulations  of  such  tele- 
graph corporation  or  person,  or  by  the  Commission  as  hereinafter 
provided,  to  transmit  such  dispatches  with  impartiality  and  good 
faith.** 

Section  9.  Whenever  the  Commission  shall  find  that  there  are 
any  two  or  more  telephone  companies  whose  lines  form  a  con- 
tinuous line  of  communication,  or  could  be  made  to  do  so  by  the 
construction  and  maintenance  of  suitable  connections  between  the 
several  lines  at  common  points,  for  the  transmission  of  conversa- 
tions between  different  localities  which  are  not  reached  by  the 
lines  of  either  company  alone,**  and  that  such  connections  and 
facilities  for  the  through  transmission  of  conversations,  jointly, 
[♦1408]  over  the  several  lines-,  ♦can  reasonably  be  made,  and  an 
efficient  service  can  be  obtained  without  injustice  to  either  com- 

6a.  Where  a  joint  rate,  concededly  reasonable,  was  cancelled  pending  a 
decision  of  the  Commission  as  to  the  equitable  apportionment  of  said 
rate,  the  cancellation  was  held  unwarranted,  and  the  rate  restored.  Pitti- 
burgh  Steel  Co.  ▼.  P.  ft.  L.  B.  R.  R.  Co.,  9  P.  C.  R.  86. 

63.  See  Art  II,  Sec.  u,  ante. 

64.  Pac.  Tel.  &  Tel.  Co.  v.  Eshleman,  137  Pac.  1119, 1126-1138;  Pac.  Tel. 
ft  Tel.  Co.  V.  Wright  and  Dickson  Hotel  Co.,  214  Fed.  666. 
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panj,  and  without  substantial  impainneiit  or  detriment  to  the 
service  to  be  rendered  by  either  company,  and  that  a  public  neces- 
sity exists  therefor ;  or  shall  find  that  any  two  or  more  telQ>h(Hie 
companies  have  failed  to  establish  ^st  and  reasonable  joint  rates 
or  chatges  for  through  service,  by  or  over  their  several  lines  so 
connected,  and  that  such  joint  rates  or  charges  ought  to  be  estab- 
lished, in  order  to  supply  a  throiigh  traffic  and  communication 
between  different  localities  not  otherwise  provided  for,  or  prof- 
fered by  the  companies  in  question,  or  either  of  them, — ^the  Com- 
mission may  by  its  order  require  that  such  connection  be  made 
and  facilities  supfHitd,  and  that  through  conversations  be  trans- 
mitted thereby;  and  may  prescribe  the  through  line  and  joint 
rates  and  charges  to  be  made  and  to  be  used  and  in  force  in  the 
future;  and  shall  appoint  or  approve  necessary  and  proper  condi- 
tions, roles,  and  regulations  for  the  joint  through  traffic,  and  an 
equitable  apportionment  between  the  several  companies  of  the 
costs  and  revenues  in  connection  therewith,  and  the  Commissi<Mi 
may  fix  the  same  by  its  order,  to  be  duly  served  upon  the  con4>any 
or  companies  affected/* 

Section  10.  Where  the  public  service  companies  entitled  to 
share  m  any  joint  rate  or  charge  shall  be  unable  to  agree  upon  the 
division  thereof,  or  shall  make  any  unjust,  unreasonable,  or  un- 
duly discriminatory  or  preferential  division  or  apportionment 
thereof,  the  Commission  may,  after  hearing,  upon  its  own  motion 
or  upon  complaint,  fix  the  proportion  to  which  every  such  public 
service  company  shall  be  entitled.^ 

Section  ii.  The  Commission  may  investigate  the  rates  or  in- 
terstate traffic  facilities  or  service  of  common  carriers  within  this 
Commonwealth,  and  when  such  rates,  facilities,  or  service  are,  in 
the  determination  of  the  Commission,  unjust,  unreasonable,  or  un- 

65.  See  Art.  II,  Sec.  v,  ante.  State  v.  Skagit  R.  Tel.  &  Tel.  Co.  (Wash.), 
147  Psc.  885. 

46.  (a)  The  canoellatioo  of  a  reasonable  joint  rate  is  not  warranted  by 
the  fact  that  the  partic^anti  in  such  rate  cannot  agree  as  to  the  division 
thereof.  It  shontd  be  contintied  pending  die  apportionment  by  the  Com- 
mission.   Pittsbwgh  Steel  Co.  ▼.  P.  ft  L.  B.  R.  R.  Co.,  s  P.  C.  R.  86. 

(b)  A  carrier  is  not  entitled  to  a  portion  of  a  joint  rate  on  its  own  line 
for  carrying  its  own  property.  Such  a  division  would  be  discriminatory. 
Rio  Grande  &  E.  P.  Ry.  Co.  v.  R.  R.  Com.  (Tex.),  175  S.  W.  1116;  Same 
V.  Tex.  Mex.  Ry.  Co.  (Tex.),  173  S.  W.  ^36. 
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justly  discriminatory,  or  unduly  or  unreasonably  preferential,  or 
in  violation  of  the  interstate  commerce  law,  or  in  conflict  with  the 
ruUngs,  orders,  or  regulations  of  the  Interstate  Commerce  Onn- 
mission,  the  Commission  may  apply  by  petition  to  the  said  Inter- 
state Commerce  Commission  for  rdief ,  or  may  present  to  the  said 
Interstate  Commerce  Commission  all  facts  coming  to  its  knowl- 
edge as  to  the  violation  of  the  rules,  orders,  or  regulations  of  that 
Commission,  or  as  to  the  violation  of  the  interestate  conomerce 
law. 

Section  12.  Except  in  cases  in  which  grade  crossings  are  in 
process  of  abolition  at  the  time  of  the  passage  of  this  act,  under 
agreement  or  ccmtract  with  a  municipality,  as  set  forth  in  the 
[^1409]  proviso  of  secti<m  '''five  of  article  three  of  this  act,  the 
Conunission  shall  have  exclusive  power^^  to  determine,  order  and 
prescribe,  in  accordance  with  plans  and  specifications  to  be  ap- 
proved by  it,  the  just  and  reasonable  manner,*^  including  the  par- 
ticular point  of  crossing,  in  which  the  tracks  or  other  facilities  of 
any  public  service  company  may  be  constructed  across  the  tracks 
or  other  facilities  of  any  other  public  service  company  at  grade, 
or  above  or  below  grade,  or  at  the  same  or  different  levels  ,•"  or  in 
which  the  tracks  or  other  facilities  of  any  railroad  corporation  or 
street  railway  corporation  may  be  constructed  across  the  tracks 
or  other  facilities  of  any  other  railroad  corporation  or  street  rail- 
way corporation,  or  across  any  public  highway,  at  grade,  or  above 
or  below  grade  ;••  or  in  which  any  public  highway  may  be  con- 
structed across  the  tracks  of  other  facilities  of  any  railroad  cor- 
poration or  street  railway  corporation  at  grade,  or  above  or  below 
grade ;  and  to  determine,  order  and  prescribe  the  terms  and  con- 

67.  The  mode  and  manner  of  the  regulation  of  railroad  or  highway 
crossings  are  matters  of  legislative  discretion,  and  may  be  exercised 
through  a  board  or  commission.  Alton  &  S.  R.  R.  v.  Vandalia  R.  Co.,  268 
IH.  66,  108  N.  £.  800. 

66.  Where  a  crossing  which  is  not  in  accordance  with  the  terms  of  the 
Commission's  approval  is  about  to  be  made,  complaint  should  be  made  to 
the  Commission  under  Art.  VI,  Sec.  6,  post.  A  Court  of  Common  Pleas 
will  not  issue  an  injunction.  Citizens'  Elec.  111.  Co.  v.  Consumers'  Elec 
Co.,  2  P.  C.  R.  426,  17  Luz.  L.  R.  413. 

69.  The  Commission  has  jurisdiction  where  a  portion  of  a  highway  is  va- 
cated.   In  re  Grade  Cronsings,  etc.,  a  P.  C.  R.  586. 
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ditions  of  installation  and  operation,  maintenance  and  protection, 
of  all  such  crossings  which  may  now  or  hereafter  be  constructed, 
including  the  stationing  of  watchmen  thereat,  or  the  installation 
and  regulation  of  lights,  block  or  other  S3rstem  of  signaling,  safety 
appliances,  devices,  or  such  other  means  or  instrumentalities  as 
may  to  the  Commission  appear  reasonable  and  necessary,'^® — ^to 
the  end,  intent,  and  purpose  that  accidents  may  be  prevented  and 
the  safety  of  the  public  promoted.^^  No  such  crossing  shall  be 
constructed  without  the  approval  of  the  Commission,'*  evidenced 
by  its  "Certificate  of  Public  Convenience,"  as  provided  in  section 
five  of  article  three  of  this  act ;  but  in  no  case  shall  the  approval 
or  consent  of  any  court,  board,  or  other  commission  or  officer, 
or  of  any  municipality,  be  necessary  therefor.  It  shall  be  proper, 
however,  for  the  Commission,  by  general  rule  or  order,  whenever 
the  same  can  be  properly  regulated  by  suitable  general  rule,  to 
prescribe  the  terms  and  conditions  under  which  such  crossing  may 
be  constructed,  operated,  maintained,  or  protected,  without  the 
particular  approval  of  the  Ccmimission. 

70.  (a)  In  the  matter  of  regulations  governing  the  protection  of  grade 
crossings,  see  General  Order  No.  5,  i  P.  C.  R.  67. 

(b)  The  Conunission  will  modify  plans  and  specify  appliances,  when 
necessary  for  the  safety  of  the  public.  Application  of  Gaflfney  ft  James 
Cy.  R.  R.  Co.,  a  P.  C.  R.  iia. 

71.  (a)  Where  the  proposed  extension  of  a  street  railway  line  crossed 
the  tracks  of  a  protestant  company  on  the  crest  of  an  elevation  toward 
and  from  which  the  cars  of  the  protestant  company  must  ascend  and 
descend,  the  Commission  approved  the  crossing  but  ordered  that  the  cars 
operating  on  the  extension  should  be  brought  to  a  full  stop  before  cross- 
ing the  tracks  of  the  protestant.  Petition  of  Phcenixville,  Ac.,  Ry.  Co^ 
a  P.  C.  R.  Z91. 

(b)  A  grade  crossing  over  a  much  traveled  city  street  will  not  be  ap- 
proved except  upon  certain  and  convincing  evidence  of  a  public  necessity 
for  it.   Petition  of  Cornwall  ft  Lebanon  R.  R.  Co.»  a  P.  C.  R.  388. 

(c)  Persons  petitioning  for  a  grade  crossing  have  a  heavy  burden  of 
proof  resting  upon  them.    Appeal  of  C.  V.  R.  R.  Co.,  245  Pa.  107,  91  AtL 

254. 

7a.  (a)  See  Rules  of  Practice  and  Procedure,  Rule  33.    a  P.  C.  R.  23. 

(b)  Where  a  contract  is  made  between  a  township  and  a  railroad  com- 
pany providing  for  the  abolition  of  a  crossing,  the  approval  of  the  con- 
tract and  the  approval  of  the  crossing  should  be  sought  in  separate  pro- 
ceedings. Application  of  Supervisors  of  Concord  Twp.,  a  P.  C.  R. 
590. 
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The  Commission  shall  also  have  exclusive  power,  upon  its  own 
motion^*  or  upon  complaint,  and  after  hearing  as  hereinafter  pro- 
vided (of  which  all  the  parties  in  interest,  including  the  owners 
of  adjacent  property,  shall  have  due  notice),  to  order  any  crossing 
aforesaid,  now  existing  or  hereafter  constructed  at  grade,  or  at 
the  same  or  different  levels,  to  be  relocated  or  altered,  or  to  be 
abolished,  according  to  plans  and  specifications  to  be  approved, 
and  upon  just  and  reasonable  terms  and  conditions  to  be  pre- 
scribed, by  the  Commission/^ 

[^1410]  ^The  compensation  for  damgaes  which  the  owners  of 
adjacent  property,  taken,  injured,  or  destroyed,  may  sustain  in  the 
construction,  relocation,  alteration,  or  abolition  of  any  such  cross- 
ing specified  in  this  section  (for  which  compensation  the  said 
•  owners  are  hereby  invested  with  warrant  of  authority,  upon  ap- 
peal from  the  determination  of  the  Conunission,  to  sue  the  Com- 
monwealth), shall,  after  due  notice  and  hearing,  be  ascertained 
and  determined  by  the  Commission  '^*  and  such  compensation,  as 
well  as  the  expense  of  the  said  construction,  relocation,  alteration, 
or  abolition  of  any  such  crossing,  shall  be  borne  and  paid,  as  here- 
inafter provided,  by  the  public  service  company  or  companies  or 
municipal  corpora;tions  concerned,  or  by  the  Commonwealth, 
either  severally  or  in  such  proper  proportions  as  the  Commission 
may,  after  due  notice  and  hearing,  in  due  course,  determine,  unless 
the  said  proportions  are  mutually  agreed  upon  and  paid  by  those 
interested  as  aforesaid.^* 


73.  In  re  Grade  CroBsings,  etc.,  a  P.  C.  R.  593. 

74.  Record  of  Grade  Crossings  abolished  between  Jan.  i,  1914  and  June 
30,  1914.    I  P.  S.  C.  Rep.,  Appendix  "G,"  373-376. 

75.  In  re  Abolition  of  Grade  Croising,  etc.,  d  P.  C.  R.  730. 

76.  (a)  Borough  of  Butler's  Petition,  a  P.  C.  R.  65;  Application 
of  Wilkea-Barre  Connecting  R.  R.,  a  P.  C.  R.  470;  In  re  Grade 
Crossings,  etc.,  a  P.  C.  R.  593. 

(b)  The  fact  that  a  viaduct  over  the  tracks  of  several  railroad  com- 
panies is  built  chiefly  for  the  benefit  of  a  city  does  not  exempt  the  com- 
panies from  their  share  of  the  responsibility  in  making  the  improvement 
Wilkes-Barre  v.  L.  V.  R.  R.  Co.  et  al.,  a  P.  C.  R.  a78. 

(c)  The  Commission  has  no  power  to  determine  damages  for  appropria- 
tion of  land  by  a  railroad  company  for  railroad  purposes.  In  re  Grade 
Crossings,  etc.,  a  P.  C.  R.  586. 

(d)  A  railroad  company  may  be  required  by  the  state  to  construct 
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la  prescribing  the  terms  and  conditions,  upon  which  any  such 
crossiiy  may  be  constructed  or  relocated,  or  altered  or  abolished, 
and  the  proportionate  contributions  to  the  expense  thereof,  includ- 
ing the  damages  or  compensation  to  the  owners  of  adjacent  prop- 
erty, as  aforesaid,  the  Commission  may,  among  other  things,  take 
into  consideration  the  rdative  importance  to  the  public  of  the 
services  rendered  by  the  public  service  companies  concerned,  as 
well  as  the  priority  of  location :  Provided,  That  where  any  por- 
tion of  the  cost  and  expense  thereof  shall  have  been  or  shall  be 
borne  in  the  future  by  the  Commonwealth  or  any  municipal  cor- 
poration, such  portion  shall  not  be  taken  into  account  by  the 
Commission  in  fixity  any  valuation,  for  any  purpose,  under  any  of 
the  provisions  of  this  act :  And  provided  further.  That  where  the 
order  of  the  Commission  ahalU  as  part  of  the  regulation  of  the 
construction,  relocation,  alteration,  or  abcriition  of  any  crossing 
aforesaid,  require,  as  incidental  thereto,  a  relocation,  changes  in 
or  the  removal  of  any  adjacent  structures,  equipment  or  other 
facilities  of  any  tel^aph,  telephone,  gas,  electric  light,  water- 
power,  water  pipe-line,  or  other  public  service  company,  said 
company  shall,  at  its  own  expense,  rdocate,  change,  or  remove 
such  structures,  equipment,  or  other  facilities,  in  conformity  with 
the  order  of  the  Commission ;  and  in  default  of  compliance  with 
such  order,  the  Commission  shall  cause  the  work  and  materials 
to  be  done  and  furnished  in  accordance  with  the  said  order,  and 
may  recover  the  cost  and  expense  thereof  from  the  said  public 
service  company. 

Before  the  Commission  shall  make  any  final  order  relative  to 

overhead  crossings  at  its  own  expense,  and  the  cost  to  the  companj,  as  a 
matter  of  law,  is  damnum  absque  infuria,  or  deemed  to  be  compensated 
by  the  pubKc  benefit  which  the  company  is  supposed  to  share.  Missouri 
P.  R.  Co.  V.  Omaha,  235  U.  S.  wi.  SO  L.  Ed.  — . 

(e)  A  railroad  company  nay  be  required  to  bear  the  whole  expense  of 
a  viaduct  to  carry  a  city  street  and  the  tracks  of  a  street  railway  over  its 
tracks,  although  the  cost  of  constructing  said  viaduct  so  as  to  carry  the 
street  railway  will  be  $50,000  greater  than  a  viaduct  to  carry  other  traffic 
only.  Such  a  requirement  does  not  deprive  the  company  of  property 
without  due  process  of  law.  Missouri  P.  R.  Ca  v.  Omaha,  235  U.  S.  121, 
59  U  Ed.  -. 

(f)  Similar  provision  in  Public  Service  Commission  Law  of  Missouri 
held  not  retrospective.    State  v.  Missouri  P.  Ry.  Ca  (Ma),  174  S.  W.  73. 
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['*^i4ii]  the  construction,  relocation,  alteration,  or  "^abolition  of 
any  crossing  involving  any  public  highway  or  street,  an  effort  shall 
be  made  by  the  Conunission  to  reach  an  agreement  with  the  proper 
officials  of  the  municipal  corporations  concerned,  determining  the 
plans  and  specifications  governing  such  crossings ;  and,  in  default 
of  such  agreement,  the  Commission  shall  exercise  the  exclusive 
power  vested  in  it  under  this  section,  and  shall  finally  determine 
and  adopt  the  complete  plans  and  specifications,  and  locate  all 
lines  and  grades  in  said  public  highways  and  streets,  and  may 
permit  the  public  service  company  or  companies,  or  the  municipal 
corporation,  to  do  the  whole  or  any  portion  of  the  work  in  ac- 
cordance therewith ;  otherwise,  the  Commission  shall  do  the  work 
by  contract  or  contracts,  to  be  awarded,  after  due  advertisements, 
to  the  lowest  responsible  bidder  in  accordance  with  the  said  plans 
and  specifications. 

The  said  contractor  shall  be  authorized,  in  the  name  of  the 
Commission,  to  collect  by  dUe  process  of  law  from  the  public 
service  company  or  companies,  or  At  said  municipal  corporations, 
or  from  the  Commonwealth,  either  severally  or  proportionately 
as  may  be  determined  by  the  Commission,  the  amount  which  may 
be  justly  due  him  under  the  terms  of  his  said  contract  with  the 
Commission ;  and  any  amount  so  determined  to  be  paid  the  said 
contractor  by  the  Conmionwealth,  as  well  as  the  amount  of  dam- 
ages or  compensation  determined  and  awarded  to  be  paid  the 
owners  of  adjacent  property,  as  aforesaid,  shall  in  each  instance 
be  paid- by  the  State  Treasurer,  on  a  warrant  drawn  by  the  Auditor 
General,  upon  the  presentation  to  that  officer  of  a  statement  setting 
forth  the  amount  determined  to  be  paid  as  aforesaid,  duly  certified 
by  the  Commission ;  said  payments  to  be  paid  out  of  any  funds 
specifically  appropriated  for  such  purpose,  or'  generally  appro- 
priated for  the  improvement  of  the  roads  or  highways  of  the 
Commonwealth ;  and  in  case  of  a  verdict  and  judgment  thereon 
for  the  damages  or  compensation,  recorded  by  any  such  adjacent 
property  owners  upon  appeal,  the  same  shall  be  paid  out  of  any 
lunds  appropriated  as  aforesaid ;  and  any  Court  of  Common  Pleas 
hearing  and  detem^ining  said  appeal  is  hereby  authorized  and 
empowered  to  issue  a  writ  of  mandamus  to  said  Commission,  the 
Auditor  General,  and  the  State  Treasurer,  or  any  of  them  as  the 
case  may  require,  for  the  payment  of  such  judgment. 


Digitized  by  CjOOQIC 


X4ii-»  ART.  V,  SECS.  12,  13. 

The  Commission  shall  have  die  right  to  recover,  for  and  on 
behalf  of  the  Commonwealth,  by  due  process  of  law,  as  debts  of 
like  amount  are  now  by  law  recoverable,  from  the  public  service 
company  or  companies,  or  municipal  corporations,  in  such  amounts 
or  proportions  against  each  as  may  be  determined  by  the 
["^14x2]  '*'Conmiission,  as  aforesaid,  the  amount  of  the* damages 
or  compensation  awarded  to  the  owners  of  adjacent  property  by 
the  Commission,  or  by  the  court  of  the  proper  county  on  appeal, 
and  the  amounts  so  recovered  shall  be  paid  into  the  state  treasury 
for  the  improvement  of  the  roads  of  the  Commonwealth. 

Section  13.  The  Commission  may,^*  after  hearing  had  upon 
its  own  motion  or  upon  complaint,  establish  ^such  standards  of 
facilities  and  service  of  public  service  companies  as  shall  be  rea- 
sonably necessary  for  the  safety,  accommodation,  or  convenience 
of  its  patrons,  employees,  and  the  public ;  and  require,  by  an  order 
to  be  served  in  the  manner  hereinafter  provided  upon  every  pub- 
lic service  company  affected  thereby,  the  facilities  or  service  of 
such  public  service  companies  to  conform  to  such  standards.^' 
The  Commission  shall  also  have  power,  after  hearing  had  upon 
its  own  motion  or  upon  complaint,  to  require  public  service  com- 
panies to  make  all  such  repairs,  changes,  alterations,  additions, 
extensions,*^  and  improvements,'*  in  and  about  their  facilities  and 

77.  The  legislature  has  the  power  to  leave  it  to  the  discretion  of  the 
Railroad  Commission  as  to  the  manner  in  which,  the  time  when,  and  the 
place  where,  specific  facilities  shall  be  furnished ;  a  precaution  against  the 
abuse  of  such  discretion  being  provided  by  permitting  an  appeal  to  the 
courts.  Crosbyton-Southplains  R.  Co.  v.  R.  R.  Com.  (Tex.),  169  S.  W. 
1038. 

78.  See  Rales  and  Regvlations  governing  gas,  electric,  heating  and 
water  service,  z  P.  C  R.  Z53*Z78. 

79.  (a)  Necessary  improvements  must  be  made  even  though  the  com- 
pany be  not  receiving  a  fair  return  upon  its  investment.  Zook  v.  Turn- 
pike Co.,  9  P.  C.  R.  149. 

(b)  Improvements  necessary  to  secure  an  adequate  supply  of  pure 
water  were  ordered  by  the  Commission,  even  though  the  company  was 
operating  at  a  loss.    Enuit  v.  Glenside  Water  Co.,  a  P.  C.  R.  zz9. 

80.  (a)  The  Commission  has  the  power  to  compel  a  public  service  com- 
pany to  extend  its  facilities  and  service  into  every  portion  of  the  munici- 
pality in  which  it  is  authorized  by  its  charter  to  do  business ;  but  has  no 
power  to  compel  the  making  of  an  extension  beyond  the  points  covered 
by  the  charter.   City  of  Scranton  v.  Scranton  Rya.  Co.,  3  P.  C.  R  689. 
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service,  as  shall  be  reasonably  necessary  and  proper  for  the  saf ety» 
acconunodation,®^  convenience,  and  service  of  their  patrons,  em- 
ployees," and  the  public.'* 

Section  14.  The  Commission  shall  have  power,  of  its  own  mo- 
tion or  upon  complaint,  to  institute  any  inquiry  or  investigation, 
and  to  determine,  upon  hearing  or  rehearing  had  for  that  pur- 
pose, whether  any  public  service  company  has,  after  the  date  when 
this  act  shall  become  effective,  issued  or  made  any  increase  in  the 
issue  of  any  stocks,  trust  certificates,  bonds,  notes,  or  other  evi- 
dences of  indebtedness  or  other  securities,  whether  such  bonds, 
notes,  or  other  evidences  of  indebtedness,  or  other  securities  be 
payable  at  periods  of  more  or  less  than  twelve  months,  in  violation 
of  any  of  the  provisions  or  requirements  of  this  act ;  and,  if  so, 
to  determine  and  find  the  nature  and  extent  of  such  violations, 

(b)  The  right  of  inhabitants  of  a  municipality  to  compel  service  to  them 
by  a  water  company  through  an  extension  of  its  system,  is  not  an  absolute 
and  unqualified  right,  but  is  to  be  determined  by  a  consideration  of  the 
reasonableness  of  the  demand  therefor.  Lukrawka  v.  Spring  Valley  Water 
Co.  (Cal.),  146  Pac.  640. 

(c)  A  water  company  whose  supply  is  limited  can  not  be  compelled 
to  extend  its  mains  to  territory  it  never  undertook  to  serve.  Van  Dyke  v. 
Geary,  218  Fed.  iii. 

(d)  A  state  commission  cannot  compel  a  natural  gas  company  to  ex- 
tend its  lines  into  another  state  to  secure  a  larger  supply  of  gas.  Fi- 
delity Title  &  Trust  Co.  v.  Kansas  Nat  Gas  Co.,  219  Fed.  614. 

(e)  The  state  may  compel  an  extension  or  an  improvement,  even  though 
it  be  unremunerative,  if  the  circumstances  warrant  such  an  order.  Cros- 
byton-Southplains  R.  Co.  v.  R.  R.  Com.  (Tex.),  169  S.  W.  1038. 

Sz.  A  railroad  company  is  under  no  obligation  to  furnish  scales  with 
which  to  weigh  live  stock.  Gt  N.  Ry.  Co.  v.  Minnesota,  U.  S.  Adv.  Ops. 
1914,  753,  59  h.  Ed.  — . 

89.  Congress  has  so  far  legislated  upon  the  matter  of  safety  appliances 
as  to  exclude  state  regulation  so  far  as  applied  to  cars  moving  in  interstate 
commerce.    So.  R,  Co.  v.  R.  R.  Com.,  236  U.  S.  439,  59  L.  Ed.  — . 

83.  (a)  See  Art  II,  Sec.  m,  and  Art  V,  Sec.  17. 

(b)  The  remedy  for  inadequate  or  unsatisfactory  service  is  by  complaint 
to  the  Commission,  not  by  encouraging  competition.  Borough  of  Bxe- 
ter*!  Petition,  9  P.  C.  R.  59  and  539;  Borough  of  Avoca's  Petition, 
9  P.  C.  R.  379.  For  full  discussion  of  effects  of  competition  see  Idaho 
Power  &  Light  Co.  v.  Blomquist  (Idaho),  141  Pac.  1083. 

(c)  Public  siding  and  non-agency  station  will  be  ordered  where  re- 
quired by  the  needs  of  the  pubHc.  Blougfa  ▼.  B.  ft  O.  R.  R*  Co.,  9  P.  Cs 
R.  84. 
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and,  subject  to  die  provisions  for  rehearing  and  appeal,  shall  cer- 
tify the  record  of  such  hearing  and  finding  to  the  attorney  general 
to  institute,  in  the  name  of  the  Qmimonwealth,  such  proceedings 
in  equity  or  law,  civil  or  criminal,  as  shall  be  necessary  or  proper 
to  enforce  the  provisions  of  this  act,  and  to  restrain  and  prevent 
such  public  service  company  from  consummating  or  continuing 
any  act  or  acts  alleged  to  have  been  done  or  to  be  contemplated 
in  violation  of  the  provisions  or  requirements  of  this  act  or  of  the 
laws  or  Constitution  of  the  Commonwealth. 

Section  15.  The  Commission  may,  and  shall  after  hearing  had 
upon  its  own  motion  or  upon  complaint,  establish,  by  an  order  to 
be  served  as  hereinafter  provided  upon  every  public  service  com* 
[♦14x3]  pany  affected  ♦thereby,  a  system  of  accounts  to  be  used 
by  such  public  service  companies ;  and  may  also,  in  its  discretion, 
prescribe  the  manner  and  form  in  which  accounts,  records,  and 
memoranda  shall  be  kept  by  public  service  companies,*^  including 
the  accounts,  records,  and  memoranda  of  the  conveyance  of  pas- 
sengers and  property,  and  a  proper  and  reasonable  depreciation 
account,  as  well  as  the  receipts  and  expenditures  of  money.  And 
the  Commission  may  classify  public  service  companies,  and  pre- 
scribe the  system  of  accounts  to  be  adopted  and  used  by  each 
class,  and  may  prescribe  the  manner  and  form  in  which  such  ac- 
counts shall  be  kept,  and  may  subdivide  each  class  according  to 
the  volume  of  business  transacted,  or  otherwise.  And  the  Com- 
mission shall  have  power,  upon  application,  to  relieve  any  public 
service  company  from  the  duty  of  carrying  a  depreciation  account. 

The  Commission  may,  and  shall  after  hearing  had  as  aforesaid, 
prescribe  the  accounts  in  which  particular  outlays  and  receipts 
shall  be  entered,  charged,  or  credited. 

The  Commission  may  also,  after  hearing  as  aforesaid,  require 
that  no  expenditures  shall  be  charged  to  any  operating  account 
that  should  properly  be  charged  to  the  capital  account,  or  vice 
versa ;  and  require  that  all  and  every  the  receipts  and  expendi- 
tures of  public  service  companies  be  properly  apportioned  among 
the  various  accounts  which  it  may  establish. 

84.  Where  the  books  of  a  company  had  been  poorly  kept,  it  was  re- 
qnired  to  revise  its  system  and  to  submit  a  copy  of  its  balance  sheet  to 
the  Commission  annually  for  two  years.  Mehard  ▼.  New  Wilmington 
W.  S.  Co.,  a  P.  C.  R.  aya. 
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The  Commission  shall  at  all  times  have  access  to  all  accounts, 
records,  and  memoranda  kept  by  public  service  companies ;  an<l 
may  designate  any  of  its  officers  or  employees,  who  shall  there- 
upon have  authority  to  in^>ect  and  examine  toy  and  all  accounts, 
records  and  memoranda  kept  by  such  public  service  companies.** 
The  Commission  shall  also  have  power  to  require  the  making  and 
filing  with  it  of  all  reports,  records,  maps,**  documents,  data,  and 
information,  whenever  it  deems  the  same  necessary  and  proper  in 
the  public  interest  or  to  carry  out  the  provisions  of  this  act: 
Provided,  That  where  any  municipal  corporation  is  engaged  in 
rendering  or  furnishing  to  the  public  any  service  of  the  kind  or 
character  rendered  or  furnished  by  public  service  companies, 
the  provisions  of  this  section  shall  apply  to  said  municipal  cor- 
poration with  respect  to  such  service.  And  provided  further, 
That  in  case  of  any  public  service  company  subject  to  the  juris- 
diction of  the  Interstate  Commerce  Commission,  the  systems  of 
accounts,  records,  and  memoranda  prescribed  by  the  Commission 
shall  conform  to  those  prescribed  by  the  Interstate  Commerce 
Commission. 

Section  16.  The  Commission  shall  have  power  to  prescribe  the 
form  of  the  tariffs  and  schedules  required  to  be  filed  and  posted 
['*'Z4Z4]  and  published  by  public  '''service  companies  under  this 
act  ;*^  and  the  rules  and  regulations  as  to  the  filing,  posting,  and 
publishing,  and  the  manner  and  places  of  posting  and  publishing 
thereof,  in  the  case  of  public  service  companies  also  subject  to  the 

85.  (a)  Same  provision  in  the  Interstate  Commerce  Act  was  held  not 
to  include  the  correspondence  of  the  company.  U.  S.  v.  Loutsville  ft  N. 
R.  Co.,  236  U.  S.  318,  59  L-  Ed.  —,  affirming  212  Fed.  486. 

(b)  Under  similar  provisions  of  Idaho  statute,  held:  the  commission 
has  power  to  examine  all  the  records  of  a  company,  and  to  compel  the 
production  at  a  hearing  of  such  as  are  relevant  to  the  issue,  but  it  cannot 
compel  a  company  to  throw  all  its  records  open  to  the  inspection  of' a 
complainant,  irrespective  of  their  relevancy  to  the  issue  raised.  'Federal 
Mining  ft  Smelting  Co.  v.  Pub.  Ut.  Com.  (Idaho),  143  Pac.  1173.  Cf.  U. 
S.  v.  Nashville,  C.  ft  St.  L.  Ry.,  217  Fed.  254. 

86.  Where  a  water  company  had  no  accurate  plan  of  iti  facilities,  it 
was  required  to  make  a  map  showing  its  pipe  Hnes,  etc.,  and  file  a  copy 
of  the  same  with  the  Commission.  Mehard  t.  New  WHmington  W.  8. 
Co.,  9  P.  C.  R  97a. 

87.  See  Rules  and  Regulations  governing  form  of  tariffs  and  schedules. 
Circular  5,  z  P.  C.  R.  44. 
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Interstate  Comnierce  CommtMioii,  shall  conform  as  nearly  as 
^fBcticaUe  to  those  prescribed  by  the  Interstate  Commerce  Com- 
mission. 

Section  17.  If  the  Commission  shall  find  it  necessary  and 
proptr  to  the  rendering  of  reasonably  safe  and  adeqpiate  or  suffi- 
cient service,  it  niay»  and  shall  after  hearing  had  upon  its  own 
motion  or  upon  complaint,  make  an  order,  to  be  served  as  herein- 
after provicted  upon  every  common  carrier  to  be  affected  thereby, 
requiring  all  such  common  carriers  to  revise  and  change  the  time 
schedules  of  such  common  carriers ;  to  alter  the  running  time  of 
trams,^  cars,  vehicles,  or  boats,  or  changes  in  the  routes  of  street 
railway  lines  or  sjrstems ;  or  rq|ulating  or  requiring  the  furnish- 
ing** and  distribution  of  cars,  trains,  vehicles,  boats,  motive  pow- 
er, or  other  facilities,  without  undue  or  unreasonable  discrimina- 
tion or  preference  between  shippers,  localities,  or  competitive  or 
non-competitive  points;  and  the  switching,  loading,  and  unload- 
ing of  said  trains,  cars,  vehicles,  boats,  or  other  facilities,-  the 
weighing  or  billing  of  cars  and  of  property  offered  for  shipment ; 
or  regulating  demurrage  charges,**  track  storage  charges,  package- 
room  or  baggage-room  diarges,  and  package  or  baggage  transfer 
rates  and  charges ;  and,  generally,  to  make  such  other  arrange- 

tt.  Set  note  43,  ante,  Art  II,  Sec  n. 

•9.  (a)  Where  the  ftunUiiig  of  tlie  service  petitioned  for  would  in- 
volve a  net  loss  of  $25x10  per  day,  the  Commission  will  not  order  the  in- 
stallation of  such  service.    Miners,  etc.,  v.  P.  ft  R.  Ry.  Co.,  z  P.  C  R. 

M- 

(b)  A  statute  requiring  that  every  vfllage  having  aoo  inhabitants,  or 
more,  and  a  post  office,  and  within  one-eighth  of  a  mile  of  a  railroad,  must 
be  given  by  soch  ndh>6ad  the  accommodation  of  one  passenger  train  each 
way,  each  day,  If  trains  be  run  to  that  extent,  and  at  least  two  trains,  if 
four  or  more  passenger  trains  be  run,  is  void  as  an  unreasonable  burden 
on  interstate  commerce.  Chi.,  B.  &  I.  R«  Ca  v.  R.  R.  Com.,  437  U.  S.  aao^ 
SP  L.  Ed.  — . 

90.  (a)  See  note  73»  B,  II,  ante,  Art.  Ill,  Sec.  i,  a. 

(b)  In  re  scope  of  the  general  demurrage  rules,  see  Pittalmrs^ 
Plate  Olaaa  Co.  v.  P.  R.  R.  Co.,  a  P.  C.  R.  530  and  695,  and  Crucible 
Steel  Co.  V.  P.  R.  R.  Co^  Id  599* 

(c)  Where  a  Clipper  couti  acted  to  pay  the  expense  of  bialdtng  a  spur 
track  and  agreed  that  tide  to  it  should  remain  in  the  carrier,  private  cars 
standing  on  the  spur  track  are  liable  to  demurrage.  Norfolk  &  Western 
Ry.  Co.  V.  Swift  &  Co^  56  Pa.  Super.  471. 
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ments  and  improvements  in  service  and  facilities  as  shall  be  just 
and  reasonable,  having  due  Ttgaird  to  the  needs  of  the  public  tmder 
all  the  circumstances  presented.*^ 

Section  18.  When  application  shall  be  made  to  the  Commis- 
sion** by  any  proposed  public  service  company  for  the  approval 
by  said  Commission*'  of  its  incorporation,  or  organization,  or 
creation  ;•*  or  by  any  public  service  company  for  the  approval  by 
the  Commission  of  the  renewal  of  its  charter,  or  the  obtaining 
of  any  additional  rights,  powers,  franchises,  or  privileges  by  any 
amendment  or  supplement  to  its  charter,  or  otherwise  ;**  or  for 
permission  from  the  Commission  to  begin  the  exercise  of  any 
right,  power,  franchise,  or  privilege  ;•*  or  for  the  approval  by  the 
Commission  of  the  sale,**  assignment,  transfer,  lease,  consolida- 
tion, or  merger*^  of  any  of  its  powers,  franchises,  or  privileges 

91.  (a)  Where  the  needs  of  the  public  demand  it,  a  railroad  company 
operating  a  six  mile  branch  line  for  the  use  of  one  consignee  will  be 
required  to  erect  a  public  siding  and  station.  Blough  v.  B.  ft  O.  R.  R. 
Co.,  a  P.  R.  C.  84. 

(b)  See  Art  V,  Sec.  13,  ante,  and  notes  thereto. 

92.  Full  reports  of  Applications  for  Certificates  of  Public  Convenience 
in  I  P.  S.  C.  Rep.  Appendices  "E"  and  "F,"  249-372. 

93.  The  constitutionality  of  this  act  cannot  be  questioned  by  one  who 
seeks  the  approval  of  the  Commission  established  by  it.  Petition  of  the 
City  of  WillianMport,  a  P.  C.  R.  639.  Cf.  State  v.  Pub.  Ser.  Com. 
(Mo.).  168  S.  W.  1156. 

94.  (a)    See  Rules  of  Practice  and  Procedure,  Rule  24,  a  P.  C.  R.  la. 
(b)  A  corporation  duly  incorporated  prior  to  the  approval  of  the  Public 

Service  Company  Law  has  the  right  to  begin  the  exercise  of  its  rights 
and  powers  without  the  approval  of  the  Commission,  even  though  it  did 
not  exercise  said  rights  until  after  the  said  law  went  into  effect  Penna. 
Utilities  Co.  v.  Lehigh  Kav.  Elec.  Co.,  a  P.  C.  R.  74,  affirmed  a  P.  C. 
R.  422. 

95.  See  Rules  of  Practice  and  Procedure,  Rule  26.    a  P.  C.  R.  15. 

96.  The  power  of  the  commission  extends  only  to  the  approval  of  a 
sale  that  will  be  for  the  benefit  of  the  public,  and  is  to  be  exercised  only 
on  application  of  the  vendor.  It  cannot  compel  the  execution  of  a  contract 
of  sale  entered  into  where  the  application  for  approval  is  made  by  the 
vendee  in  order  to  compel  a  transfer.  Hanlon  v.  Eshleman  (Cal.),  146 
Pac.  656. 

97.  (a)  The  merger  of  continuous  lines  of  railroads  has  become  a  part 
of  the  settled  policy  of  the  law  of  Pennsylvania,  and  such  merger  should 
be  approved  unless  it  be  shown  to  be  within  some  prohibition  of  the  law, 
to  work  injustice  to  vested  rights,  or  be  of  disadvantage  to  the  public. 
Petition  of  L.  S.  ft  M.  S.  Ry.  Co.  et  al.,  a  P.  C.  R.  377. 
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with  any  other  corporation  or  person  f^  or  when  application  shall 
be  made  to  the  Commission  by  any  public  service  company  for  the 
approval  by  the  Commission  of  the  purchase,  acquisition,  taking, 
or  holding,  either  in  absolute  ownership  or  in  pledge  or  as  col- 
lateral security,  directly  or  indirectly,  of  any  controlling  right, 
title,  or  interest,  legal  or  equitable,  to  or  in  the  capital  stodc,  trust 
[♦1415]  certificates,  bonds,  or  other  evidences  of  indebtedness  *or 
other  securities,  or  other  controlling  right,  title,  or  interest  what- 
soever, in  any  other  public  service  company  ;••  or  when  applica- 
tion shall  be  made  to  the  Commission  by  any  telegraph  corpora- 
tion, or  person  or  persons  engaged  in  the  public  telegraph  busi- 
ness, for  the  approval  by  the  Commission  of  the  connection  of  its 
or  his  lines  of  telegraph  with  the  lines  of  any  other  such  telegraph 
corporation,  or  person  engaged  in  the  public  telegraph  business; 
or  when  application  shall  be  made  to  the  Commission  by  any  tele- 
phone corporation,  or  person  engaged  in  the  public  telephone 
business,  to  connect,  use,  and  interchange  its  or  his  lines,  facilities, 
and  service  with  the  lines,  facilities,  and  service  of  any  other  such 
telephone  corporation,  or  person  engaged  in  the  public  telephone 
business;  and  for  the  determination  by  the  Commission  of  the 
just  compensation,  terms,  and  conditions  of  such  connection,  use, 
and  interchange ;  or  when  application  shall  be  made  to  the  Com- 
mission for  the  approval  of  the  construction,  alteration,  relocation, 
or  abolition  of  any  crossing  at  grade,*  or  above*  or  below  grade  ;• 

(b)  Where  a  merger  will  not  seriously  interfere  with  the  business  of 
the  protestant  and  will  result  in  more  economical  and  efficient  operation  by 
the  petitioners,  the  merger  will  be  approved.  Application  of  the  East 
Penn  Gas  Lifl^t  Co.,  a  P.  C.  R  688. 

98.  See  Rules  of  Practice  and  Procedure,  Rule  a8.   a  P.  C.  R.  18. 

99.  See  Rules  of  Practice  and  Procedure,  Rule  29.    a  P.  C.  R.  20. 

I.  (a)  A  grade  crossing  over  a  much  travelled  city  street  will  not  be 
approved  except  on  certain  and  convincing  evidence  of  a  public  necessity 
for  it  Petition  of  Cornwall  ft  Lebanon  R  R  Co^  a  P.  C.  R  388. 
Persons  petitioning  for  a  grade  crossing  have  a  heavy  burden  of  proof 
resting  upon  then*.    Appeal  of  C.  V.  R.  R.  Ca,  245  Pa.  107,  91  Atl.  254. 

(b)  Where  application  was  made  for  approval  of  three  grade  crossings 
of  the  tracks  of  one  railroad  over  those  of  another  within  the  switching 
yard  of  a  large  industrial  plant,  it  appealed  that  the  proposed  crossings 
would  afford  passengers  and  freight  accommodations  not  otherwise  en- 
joyed, that  the  proposed  route  was  the  only  practicable  one  by  which 
petitioner  could  reach  the  plant,  and  that  none  of  the  crossings  would  be 
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or  when  application  shall  be  made  to  the  Commission  by  any  pub- 
lic service  company  for  any  approval  under  any  of  the  provisions 
of  this  act  ;^  or  when  application  shall  be  made  to  the  Commission 
by  any  municipal  corporation  for  the  approval  required  by  the 
provisions  of  article  three,  section  three  (d),  of  this  act,' — ^such 
approval,  in  each  and  every  such  case,  or  kind  of  application,  shall 
be  given  only  if  and  when  the  said  Commission  shall  find  or  de- 
termine that  the  granting  or  approval  of  such  application  is  neces- 
sary or  proper  for  the  service,  accommodation,  convenience,  or 
safety  of  the  public.^ 

main  line  crossings,  and  it  was  held  that  the  construction  of  the  crossings 
should  be  approved  subject  to  such  modifications  and  conditions  as  the 
Commission  deemed  necessary  for  public  safety.  Application  of  GafFney 
ft  James  Cy.  R.  Co^  a  P.  C.  R.  iia. 

a.  Borough  of  Butler's  Petition^  a  P.  C.  R  65;  Wilkes-Barre  ▼. 
L.  V.  R.  R.  Co^  a  P.  C.  R.  978;  Amplication  of  Wilkes-Barre  Con- 
necting R.  R.  Co.,  a  P.  C.  R.  470;  In  re  Qxade  CrosaiiigSy  etc.,  a  P. 
C.  R.  5M. 

3.  (a)  See  Rules  of  Practice  and  Procedure^  Rule  33.   a  P.  C.  R.  03. 
(b)  The  Commission  may  approve  a  crossing  of  electric  facilities  for 

the  purpose  of  furnishing  power  only,  and  not  for  the  purpose  of  furnish- 
ing light.   Application  Docket  No.  xa»  x  P.  S.  C.  Rep.  341. 

4.  See  Rules  of  Practice  and  Procedure,  Rule  37.  a  P.  C.  R.  99. 
5«  See  Rules  of  Practice  and  Procedure,  Rule  25.  a  P.  C.  R.  14. 
6.  See  Art  III,  Sec.  11,  ante,  and  notes  thereto. 

A.  SCOPE  OF  COMMISSION'S  AUTHORITY,  (a)  A  munici- 
pality desiring  to  extend  its  water  mains  into  territory  which  is  supplied 
by  a  public  service  company  furnishing  service  of  a  like  character,  will  be 
restrained  by  injunction  until  it  secures  the  approval  of  the  Public  Service 
Commission.  Bethlehem  City  Water  Co.  v.  Borough  of  Bethlehem,  i  P. 
C.  R.  227. 

(b)  This  is  an  exercise  of  the  power  of  the  state  to  determine  whether 
the  rights  and  interests  of  the  general  public  will  be  advanced.  It  is  an 
entirely  different  power  from  that  of  the  local  control  of  streets.  Oro 
Elec.  Corp.  v.  R.  R.  Com.  (Cal.),  147  Pac  118. 

(c)  The  legislature  has  power  to  regulate  competition  in  the  public 
interest.  Idaho  Power  &  Light  Co.  v.  Blomquist  (Idaho),  141  Pac.  1083, 
1088. 

B.  CONSIDERATIONS  AFFECTING  APPROVAL.  I.  Com- 
petition,  (a)  "History  and  experience  have  clearly  demonstrated  that 
public  convenience  and  the  necessities  of  the  commtmity  do  not  require  the 
construction  and  maintenance  of  several  plants  of  the  same  character  to 
supply  the  same  locality,  but  only  the  maintenance  of  a  sufficient  number 
to  meet  the  public  demands."     Idaho  Power  ft  Light  Co.  v.  Blomquist 
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( Idaho).  141  Pac.  1083,  1090.    "Unregulated  competition  is  the  tool  of 
unregulated  monopoly."    Id.  1091. 

(b)  WiMre  a  public  tervice  company  had  served  a  borough  efficiently 
for  twenty-iitne  years  and  had  an  adequate  plant,  a  new  company,  with- 
out plant  or  facilities,  petitioned  for  approval  of  a  contract  with  the  bor- 
ough to  enter  upon  the  streets,  erect  poles,  etc,  and  furnish  Ught,  heat 
and  power.  Held:  That  approval  of  the  contract  between  the  new  com- 
pany and  the  borough  should  be  withheld.  Under  such  circumstances  the 
puUk  interests  of  the  cocnrnunity  will,  in  all  probability,  be  better  served, 
and  expensive,  incoovcnieiit  and  wasteful  duf^cation  of  facilities  avoided, 
by  refusal  of  the  application.  Schuylkill  I^  H.  ft  P.  Co*a.  Petition,  i 
P.  C.  R.  xaa;  Idaho  Power  &  Light  Co.  v.  Blomquist,  supra. 

(c)  The  Commission  is  not  justified  in  permitting  competition,  nor 
taking  such  action  at  to  invite  it,  unless  the  area  and  population  served,  the 
•teds  of  the  doomHinity,  or  the  prospects  of  the  municipality,  reasonably 
show  that  the  public  welfare  demands  it.  The  power  to  regulate  a  public 
atiKty  by  law  is  corollary  to  the  duty  to  protect  its  property  and  the  in- 
terests of  the  public  and  investors  from  unnecessary  and  ruinous  compe- 
tition. Applioitioa  ci  Harmony  Bl«c  Co.»  a  P.  C  R.  49;  Boroi^ 
of  Avoca'a  Petition*  a  P.  C.  R  37a;  Petition  of  Lehigh  Nav.  Elec. 
Co^  a  P.  C  R.  41$;  Patitioa  of  Twpw  of  Jenkins,  a  P.  C.  R.  68o; 
Patitioa  of  Baat  Bad  Sloe.  L^  H.  ft  P.  Co.  et  al.,  a  P.  C.  R.  7x4.  The 
Commission  cannot  approve  competition,  knowing  that  when  it  is  called 
upon  to  fix  rates  it  will  be  compelled  to  provide  for  a  return  upon  an  in- 
vestment unnecessarily  made.  Boroagh  of  Bxeter'a  Petition,  a  P.  C  R. 
58;  Potition  of  Twp.  of  Jonkina,  aopim;  Idaho  Power  ft  Liglit  Ca  t 
Blomquist  (Idaho),  141  Pac.  1083.  ^ 

(d)  When  a  small  community  is  receiving  unsatiafociofy  service,  the 
remedy  to  be  pursued  is  by  complaint  to  the  Commission,  as  provided  for 
in  Art.  V,  Sec.  2,  ante,  and  Art.  VI,  Sec.  6,  post,  and  not  by  encouraging 
competition  by  granting  franchises  to  other  companies.  Borough  of 
Bxetor'a  Potition,  a  P.  C  R*  5«  and  539;  Boroogh  of  Atoco's  Peti- 
tion, a  P.  C.  R.  37a. 

(e)  But  aitiidal  oad  natural  gas  are  essentially  different  commodities, 
and  the  CfUMissicin  will  not  restrain  competition  between  them.  Appli- 
cation of  Paople^a  Hat.  Qtm  Co.  et  al.,  a  P.  C.  R.  6ao. 

(f)  The  whole  theory  of  the  Public  Service  Commission  Law  is  op- 
posed to  the  idea  that  the  public  will  be  better  served  with  two  lines  of 
road  lying  closely  paralld,  where  one  road  wiU  amply  suffice.  The  pur- 
pose of  this  law  is  to  require  adequate  and  safe  service  at  a  reasonable 
price,  and  without  discrimination.  When  the  public  is  afforded  such  a 
service,  its  needs  are  satisfied,  and  no  citizen  can  justly  complain.  Day 
V.  Tacona  Ry.  ft  P.  Co.  (Wash.),  141  Pac.  347;  Sherwood  v.  Adanta, 
etc.,  R.  Co.,  94  Va.  291,  a6  S.  E.  943- 

(g)  If  it  were  necessary  it  might  be  judicially  noticed  that  one  road  is 
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ample  to  serve  the  needs  of  the  public  between  two  towns.  Day  v.  Ta- 
coma  Ry.  &  P.  Co.,  supra. 

(h)  But  where  a  company  which  hay  been  tupplytng  street  Uflfhting  lor 
a  borough  refuses,  upon  the  expiration  of  its  contract^  to  enler  a  bid  for 
continuance  of  such  service,  the  Commission  will  approve  a  cpntract  with 
a  competing  company.    Borough  of  Bxetcr's  Petition,  a  P.  C  R.  60. 

II.  Local  Conditional  (a)  The  extension  of  a  trolley  line  will  not  be 
approved  in  the  absence  of  sufficient  data  riiowing  the  population  to  be 
served  and  the  traffic  to  be  secured.  In  the  exercise  of  its  discretion  the 
Commission  will  ooosider  the  population  luid  the  mdostrtes  to  be  served, 
and  the  likelihood  of  a  reasonable  return  upon  the  investment  to  be  made. 
The  fact  that  individuals  are  willing  to  risk  their  money  in  the  enterprise 
is  not  sufficient  to  justify  approval  of  it.  Application  of  Reading,  ftc, 
R.  R.  Co.,  a  P.  C.  R  536. 

(b)  Where  it  would  require  four  months  or  more  for  a  protesting 
company  to  provide  the  facilities  necessary  for  the  execution  of  a  con- 
tract for  street  lighting,  where  it  was  uncertain  whether  the  city  could 
secure  light  during  this  interval,  and  where  the  difference  in  the  amount 
of  the  bids  was  small,  a  contract  awarded  to  the  company  that  had  fur- 
nished satisfactory  service  to  the  city  under  a  previous  contract,  was  ap- 
proved.   City  of  PfttatoB's  Petition,  «  P.  C.  R.  105. 

(c)  Tlie  Commissioii,  in  detemuning  questions  affecting  the  interests 
of  municipalities,  fi^ves  much  weight  to  the  conclusions  reached  by  their 
officers  charged  with  the  duty  of  protecting  those  interests.  Where  nine 
of  twelve  councilmen  approved  an  ordinance  granting  a  franchise  for  the 
extension  of  the  line  of  a  street  railway  company,  and  other  evidence  showed 
a  necessity  for  the  extension,  die  Commission  gave  its  approval.  Petition  of 
PhoBoixrille,  ftc^  Ry.  Co^  a  P.  C  S.  191.  Of.  Applicstioii  of  Rgy»* 
towfi  Water  Power  Co.,  a  P.  C  R.  4i3. 

III.  Questiona  of  Law.  (a)  Where  the  Commission  finds  a  corpora- 
tion furnishing  service  under  an  accepted  right,  it  will  not  inquire  into 
the  authority  of  the  corporation,  under  its  charter,  nor  the  legality  of  a 
merger  by  which  it  claims  to  have  acquired  that  right  Borongh  of 
Avoca'a  Petition,  a  P.  C  R.  372.  Whether  a  contraqt  between  a  miinki- 
pality  and  a  public  service  company  was  awarded  to  the  lowest  responsible 
bidder,  within  the  meaning  of  legislation  relating  to  advertisement  and 
competitive  bidding,  is  purely  a  legal  question  for  the  courts  and  not  for 
the  Commission.  City  of  Pittston'a  Petition,  a  P.  Q,  R.  105.  TYm 
Commission  will  not,  however,  approve  a  contract  between  a  municipaUty 
and  a  company  where  such  contract  is  void  because  contrary  to  statute. 
Petition  of  City  of  Williaas^port,  a  P.  C.  R.  639. 

■  (b)  Approval  of  the  <4>eration  of  a  trackless  trolley  company  was  re-- 
fused on  the  ground  that,  being  unregulated  by  any  existing  hw,  it  would 
not  be  proper  for  the  safety  and  convenience  of  the  public  PerUoacn 
Blec.  Transit  Co'a.  Petition,  a  P.  C.  R.  334. 
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Section  19.  For  the  purpose  of  enabling  the  Commission  to 
make  such  finding  or  determination  it  shall  hold  such  hearings, 
which  Aall  be  public,  and  subpoena  and  examine  such  witnesses, 
and  compel  the  production  of  and  examine  such  books,  papers, 
contracts,  or  other  documents,  and  make  such  inquiries,  physical 
examinations,  valuations,  and  investigations  as  it  may  deem  neces- 
sary or  proper,  in  enabling  it  to  reach  a  determination.  Due  notice 
of  every  such  hearing  shall  be  given,  and  m  every  case  the  Com- 
mission shall  make  a  finding  or  determination  in  writing,  stating 
whether  or  not  its  approval  is  given  and,  if  given,  shall  issue  its 
certificate,  to  be  known  as  its  Certificate  of  Public  Convenience, 
under  its  seal,  and  file  among  its  records  a  duplicate  of  every  such 
certificate.^ 

Sectkxi  aa  (a)  The  Commission  shall  have  power,  upon  ap- 
plication or  upon  its  own  motion,  to  ascertain  and  determine  the 
[♦1416]  fair  value  of  the  property  of  every  ♦public  service  com- 
pany in  this  Conunonwealth,  and  to  determine  any  matter  in  con- 
nection therewith ;  and  shall  exercise  the  said  power  whenever  the 
3ame  is  required,  or  whenever  it  shall  deem  such  valuation  or  de- 
termination necessary  or  proper  under  any  of  the  provisions  of 
this  act.* 

In  ascertaining  and  determining  such  fair  value,  the  Commis- 
sion may  determine  every  fact,  matter,  or  thing  which,  in  its  judg- 
ment, does  or  nuLy  have  any  bearing  on  such  value;  and  may* 
take  into  consideration,  among  other  things,  the  original  cost  of 
construction,  particularly  with  reference  to  the  amount  expended 

7.  This  section  applies  to  municipal  corporations.  Bethlehem  City 
Water  Co.  ▼.  Borouah  of  Bethlehemp  i  P.  C.  R.  227,  231. 

8.  (a)  See  Art.  II,  Sec.  k,  ante. 

(b)  Where  the  books  of  a  company  were  so  poorly  kept  that  they  did 
not  show  the  vaKie  of  tfie  property,  tfie  Commission  ordered  an  ap- 
praisement of  the  physical  valuation.  Mehard  ▼.  New  Wifanfaigtott  W. 
8.  Co.,  •  P.  C.  It  97a. 

(c)  In  determining  whether  particular  rates  are  reasonable,  and  espe- 
cially in  deciding  whether  particular  rates  are  unjustly  discriminatory 
or  unduly  preferential,  it  is  discretionary  wi^  the  Commission  whether  a 
valuation  of  any  or  all  of  the  property  of  a  public  service  company  shall 
be  made,  and,  if  the  Commission  decides  that  a  valuation  is  necessary,  tfie 
statute  prescribes  what  the  Commission  may,  not  what  it  nniat  consider, 
in  arriving  at  a  fair  valuation.  Pemia.  Rubber  Co.  v.  P.  R.  R.  Co.,  a 
P.  C.  R.  31. 
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in  the  existiag  and  useful  permanent  improvements;  with  such 
consideration  for  the  amount  in  market  value  of  its  bonds  and 
stocks,  the  probable  earning  capacity  of  the  property  under  par- 
ticular rates  prescribed  by  statute  or  ordinance,  or  other  municipal 
contract,  or  fixed  or  proposed  by  the  Commission,  and  for  the 
items  of  expenditures  for  obsolete  equipment  and  construction, 
as  the  circumstances  and  the  historical  development  of  the  enter- 
prise may  warrant ;  the  reproduction  costs  of  the  property,  based 
upon  the  fair  average  price  of  materials,  property,  and  labor,  and 
the  developmental  and  going  concern  value  of  such  public  service 
company ;  and  these>  and  any  other  elements  of  value,^  shall  be 

9.  (a)  If  the  valuation  of  any  one  of  the  necessary  elements  of  a  public 
service  plant  is  fixed  by  the  rate  making  authorities  at  an  amount  unjustly 
and  unreasonably  low  in  a  substantial  amount,  or  if  the  value  of  an 
element  of  substantial  value  used  and  useful  in  maintaining  or  operating 
such  a  plant  is  entirely  omitted  by  the  rate  making  authority,  such  un- 
reasonable and  unjust  valuation,  or  omission  of  valuation,  is  the  taking  of 
private  property  for  a  public  use  without  just  compensation.  Bonbright 
V.  Geary,  210  Fed.  44,  48;  People  v.  WiUcox,  104  N.  £.  911,  210  N.  Y.  479. 
But  if  the  elements  omitted  are  so  small  as  not  to  affect  the  result  ap- 
preciably, it  is  otherwise.    Van  Dyke  v.  Geary,  218  Fed*  in. 

(b)  In  the  absence  of  proper  books  showing  property  accounts,  and 
after  an  inspection  of  the  books  of  the  company  by  the  Commission's  Ac- 
countant and  of  the  physical  properly  by  the  Engineer,  the  reproduction 
cost  new,  less  depreciation  and  less  the  value  of  abandoned  property,  was 
taken  as  the  prc^r  basis  for  rate  making.  Curry  v.  Bmlenton  Water 
Co.,  2  P.  C.  R.  613. 

(c)  The  cost  of  taking  up  and  replacing  pavements  on  streets  which 
were  unpaved  when  gas  mains  were  laid,  should  not  be  added  to  the  valua- 
tion of  a  property  based  on  the  cost  of  reproduction  new,  less  deprecia- 
tion. Des  Moines  Gas  Co.  v.  Des  Moines,  U.  S.  Adv.  Ops.  1914,  811,  59 
L.  Ed.  — . 

(d)  In  making  a  valuation  of  a  water  system  for  rate  making  purposes, 
an  item  of  $38400,  given  as  the  value  of  189  acres  of  land  which  formed 
a  "water-shed"  supplying  the  water,  was  properly  excluded.  So  also  a 
valuation  of  $43,884,  placed  upon  the  strips  of  land  in  which  mains  were 
laid,  which  was  based  on  the  number  of  square  feet  in  the  strips  at  a 
value  per  square  foot  equal  to  that  of  abutting  property.  Van  Dyke  v. 
Geary,  218  Fed.  iii. 

(e)  Where  a  long  established  and  successful  plant  is  valued  for  rate 
making  purposes,  and  the  value  of  the  property  is  based  upon  a  plant  in 
successful  operation,  and  overhead  charges  have  been  allowed  for  promo- 
tion, organization  and  development  expenses,  the  element  of  "going  con- 
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given  such  weight  by  the  Commissioci  as  may  be  just  and  right  in 
each  case. 

(b).  The  Commission  shall  also  have  power  to  make  revalua- 
tions of  the  property  of  any  public  service  company,  from  time  to 
time,  and  to  ascertain  and  determine  the  value  of  new  construc- 
tion, extensions,  and  additions  to  the  same. 

(c).  The  Commission  shall  have  power  to  establish  reasonable 
general  or  special  rules  with  respect  to  the  preparation  of  such 
valuatkms,  the  forms  to  be  followed,  the  inventories  and  state- 
ments and  (Moof  s  of  original  cost  to  be  made,  and  all  other  mat- 
ters, %ures,  data,  and  information  in  oomiection  therewith. 

Section  21.  When  application  shall  be  made  to  the  Conunis- 
sion  by  any  public  service  company  for  the  ascertainment  and 
determination  of  the  amount  paid  or  agreed  to  be  paid  to  the  Com- 
monwealth, or  any  political  subdivision  thereof,  as  the  considera- 
tion for  the  grant  of  any  franchises,  rights,  powers,  privileges, 
or  right  to  own  or  operate  or  enjoy  any  such  franchises,  rights, 
powers,  or  privileges;  or  for  the  ascertainment  and  determina- 
ticm  of  the  aggregate  values  of  the  properties  of  any  public  serv- 
ice companies  consolidated  or  merged ;  or  for  the  ascertainment 
and  determination  of  the  value  of  the  property  of  any  public  serv- 
[*24i7]  ice  company  reorganized,  under  the  provisions  of  *an  act 
of  Assembly  approved  the  eighth  day  of  April,  one  thousand  eight 
hundred  and  sixty-one,  entitled  "An  act  concerning  the  sale  of 
railroads,  canals,  tumpyces,  bridges,  and  plank  roads,''  or  any 
supplement  thereto  or  amendment  thereof ;  or  for  a  certificate  that 
the  provisions  of  paragraph  (a)  of  section  four  of  article  three 
of  this  act,  relating  to  the  issuing  of  stocks  or  making  any  increase 
in  the  issue  thereof  by  public  service  companies,  have  been  com- 
plied with;  or  for  the  ascertainment  and  determination  of  the 
value  of  any  property  or  labor,  for  which  any  bonds,  notes,  or 
other  evidences  of  indebtedness,  running  for  more  than  twelve 
months,  are  issued ;  or  for  the  ascertainment  and  determination 
of  the  value  of  any  other  fact,  matter,  or  thing  of  which  the  Com- 
mission is  authorized  to  ascertain  and  determine  the  value  under 
Jhe  terms  of  this  act, — then,  and  in  every  such  case,  for  the  pur- 

cern"  vahic  has  been  given  adequate  consideration.  Des  Moines  Gas  Co. 
v.  Des  Moines,  U.  S.  Adv.  Ops.  I9i4»  811,  59  L.  Ed.  — , 
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pose  of  making  such  ascertainment  or  determination  of  value,  the 
Commission  shall  hold  such  hearii^,  which  shall  be  public,  and 
subpoena  and  examine  such  witnesses,  and  compel  the  production 
of,  and  examine,  such  books,  papers,  or  other  documents,  and 
make  such  inspection,  inquiries,  physical  examinations,  valua- 
tions, and  investigations,  as  it  may  deem  necessary  or  proper  to 
enable  it  to  reach  a  determination.  Due  notice  of  every  such  pub- 
lic hearing  shall  be  given,  and  in  every  such  case  the  Commission 
shall  make  a  finding  or  determination  in  writing,  stating  the  value 
ascertained  by  the  Commission,  and  shall  issue  its  certificate,  to  be 
known  as  its  Certificate  of  Valuation,  under  its  seal,  and  file 
among  its  papers  a  duplicate  of  every  such  certificate.  Any  such 
findings  or  determinations  shall  be  subject  to  the  right  or  [of]  re- 
hearing and  appeal,  as  hereinafter  provided. 

The  issuing  by  the  Commission  of  any  Certificate  of  Public 
Convenience  or  any  Certificate  of  Valuation,  enumerated  or  pro- 
vided for  in  this  act,  or  any  finding,  determination,  or  order  made 
by  the  Commission,  refusing  or  granting  such  certificates,  shall 
not  be  construed  to  revive  or  validate  any  lapsed,  terminated, 
invalidated,  or  void  powers,  franchises,  rights,  or  privileges ;  or 
Id  enlarge  or  add  to  the  rights,  powers,  franchises,  or  privileges 
tontafned  in  any  charter,  or  in  the  grant  of  any  franchises  or  any 
supplement  or  amendment  to  any  charter,  or  to  waive  or  remit 
any  forfeiture.  The  issuing  by  the  Commission  of  any  Certificate 
of  Valuation,  enumerated  or  provided  for  in  this  act,  shaH  be 
deemed  to  certify  only  to  the  fact  that  said  securities  were  issued 
for  money,  labor  done,  or  money  or  property  actually  received; 
and  shall  not  be  taken  as  requiring  the  Commission,  in  any  sub- 
sequent valuation  of  the  property  of  any  public  service  company, 
[^1418]  for  the  purpose  of  ascertaining  the  ^amount  to  be  paid 
to  said  public  service  company  for  its  property,  to  fix  a  valuation 
which  shall  be  sufficient  to  yidd  a  return  to  the  holders  of  said 
securities ;  neither  shall  said  Certificate  of  Valuati<Hi  be  deemed 
to  require  the  Commission,  in  subsequently  determining  the  rates 
to  be  charged  for  the  service  of  said  public  service  company,  to 
provide  a  rate  which  shall  be  sufficient  to  yield  a  return  on  said 
securities. 

Section  22.  The  Commission  shall  have  full  power  and  author- 
ity to  require  public  service  companies  to  report  or  account  to  the 
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Commission  for  the  cliq>osition  and  application  of  the  proceeds 
of  all  sales  or  pledges  of  all  stocks,  trust  certificates,  bonds,  notes, 
and  other  evidences  of  indebtedness  or  other  securities,  which 
accounts  and  reports  shall  be  made  in  such  form  and  detail  as  to 
the  Commission  may  seem  advisable,  and  in  accordance  with  rea- 
sonable rules  and  r^ulations  which  may  be  adopted  by  the  Com- 
mission. 

Section  23.  The  Commission  shall  have  full  power  and  au- 
thority, either  by  or  through  its  members,  agents,  or  employees, 
duly  authorized  by  it,  whenever  it  shall  deem  it  necessary  or 
proper  for  the  purposes  of  determining  whether  it  shall  issue  any 
Certificate  of  Public  Convenience  or  Certificate  of  Valuation,  or 
for  the  purpose  of  investigating  the  safety,  adequacy,  and  suffi- 
ciency, or  reasonableness,  of  any  service  or  rates,  fares  or  charges, 
of  any  public  service  company,^^  or  in  carrying  out  of  any  of  the 
provisions  of  this  act,  to  enter  upon  the  premises,  buildings,  ma- 
chinery, system,  plant,  and  equipment,  and  make  any  inspection, 
valuation,  physical  examination,  inquiry,  or  investigation  of  any 
and  all  plant  and  equipment,  facilities,  property,  and  pertinent^^ 
books,  papers,  memoranda,  documents,  or  effects  whatsoever,  of 
any  publk  service  company,  and  to  hold  any  hearing  for  such  pur- 
poses.^* In  making  such  valuations  or  revaluations,  the  Com- 
mission may  have  access  to  and  use  any  books,  documents,  or 
records  in  the  possession  of  any  department  or  board  of  the  Com- 
monwealth or  any  political  subdivision  thereof. 

zo.  Under  the  New  York  statute  a  person  engaged  in  conducting  a 
parcel  room  in  a  station  is  not  engaged  in  public  service,  and  can  not  be 
compelled  to  produce  his  books  and  records  in  order  to  determine  what 
prc^ts  he  made.  In  re  Pub.  Ser.  Com.  ist  Diat,  214  N.  Y.  46,  108  N.  E. 
94,  affirming  In  re  Mendel,  147  N.  Y.  Suppl.  603. 

11.  U.  S.  V.  Louisville  &  N.  R.  Co.,  236  U.  S.  318,  59  h.  Ed.  — ,  affirming 
212  Fed.  486. 

12.  Under  similar  provisions  of  Idaho  statute,  held:  The  Commission 
has  power  to  examine  all  the  records  and  papers  of  a  company,  and,  in  a 
contest  between  a  party  and  a  company,  has  power  to  compel  the  produc- 
tion of  any  records,  papers,  etc.,  bearing  upon  the  issues  io  ^e  case,  and 
it  will  allow  reasonable  time  for  examination  of  all  such  relevant  records 
by  the  other  party;  but  it  does  not  have  power  to  compel  a  com^ny  to 
throw  open  all  its  records  and  papers  to  the  inspection  of  a  party  com- 
plaining. Federal  Mining  &  Smelting  Co.  v.  Pub.  Ut.  Com.  (Idaho),  143 
Pac.  1173. 
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Section  24.  The  Commission  shall  as  a  Commission,  or  by  its 
individual  members,  have  the  power  in  any  part  of  the  Common- 
wealth to  subpcena  witneses,  to  administer  oaths,  to  examine  wit- 
nesses, or  to  take  such  testimony,  or  compel  the  production  of 
such  books,  papers,  and  documents,  as  it  may  deem  necessary  or 
proper  in  and  pertinent  to  any  proceeding,  investigation,  or  hear- 
ing held  or  had  by  it,  and  to  do  all  necessary  and  proper  things 
and  acts  in  the  lawful  exercise  of  its  powers  or  the  performance 
of  its  duties. 

Section  25.  The  Commission  may  require  every  public  serv- 
['*'24i9]  ice  company  subject  to  its  jurisdiction  to  file  *with  it  a 
copy  of  its  reports  as  filed  with  the  Interstate  Commerce  Commis- 
sion of  the  United  States ;  and  as  to  all  public  service  companies 
subject  to  this  act,  and  not  subject  to  the  Interstate  Commerce 
Commission,  may  require  that  such  public  service  companies  file 
reports  in  the  form  prescribed  by  the  Commission. 

Section  26.  The  Commission  may  make  such  rules  and  regu- 
lations, not  inconistent  with  the  law,  as  may  be  necessary  or 
proper  in  the  exercise  of  its  powers  or  for  the  performance  of  its 
duties  ;^*  and  whenever  the  Commission  shall  determine  it  to  be 
necessary,  in  the  interests  of  the  public,  to  withhold  from  the  pub- 
lic any  facts  or  information  obtained  during  the  progress  of  any 
investigation,  such  facts  and  information  may  be  so  withheld. 

Section  27.  In  addition  to  the  foregoing  expressly  enumerated 
powers,  the  Commission  shall  have  full  power  and  authority,  and 
it  shall  be  its  duty,  to  enforce,  execute,  and  carry  out,  by  its 
orders,  rulings,  regulations,  or  otherwise,  all  and  singular  the 
provisions  of  articles  two  and  three  of  this  act,  relating,  respec- 
tively, to  the  duties  and  limitations,  and  to  the  creation  and  the 
powers,  and  limitations  of  the  powers,  of  public  service  com- 
panies ;  and,  all  and  singular,  the  other  provisions  of  this  act,  and 
the  full  intent  thereof ;  and  shall  have  the  power  to  rescind  or 
modify  any  such  orders,  rulings,  or  regulations." 

13.  (a)  Adrian  Furnace  Co.  v.  P.  R.  R.  Co.,  9  P.  C.  R.  63a. 
(b)  For  Rules  of  Practice  and  Procedure,  see  a  P.  C.  R.  1-31. 

14.  (a)  The  Interstate  Commerce  Commission,  being  an  administrative 
body,  is  not  restricted  in  its  procedure  by  the  technical  rules  that  prevail 
in  tribunals  that  are  entirely  judicial.  Phila.  &  Reading  Ry.  v.  U.  S.,  219 
Fed.  988. 
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Sectkm  28.  The  enumeration  of  the  powers  of  the  Commis- 
sion, as  herein  set  forth,  shall  not  exclude  any  power  which  the 
Commission  would  otherwise  have  under  any  of  the  provisions 
of  this  act 

Section  29.  Except  as  herein  otherwise  expressly  provided, 
none  of  the  powers  or  duties  conferred  or  imposed  by  this  act 
upon  the  Commission,  and  none  of  the  orders,  regulations,  rules, 
or  certificates  made  or  issued  by  the  Commission,  and  none  of  the 
duties,  powers,  or  limitations  of  the  powers,  conferred  or  imposed 
by  this  act  upon  public  service  companies,  or  the  performance  or 
exercise  thereof,  shall  be  construed  in  anywise  to  abridge  or  im- 
pair any  of  the  obligations,  duties,  or  liabilities  of  any  public  serv- 
ice company  in  equity  or  under  the  existing  common  or  statutory 
law  of  the  Commonwealth ;  but  all  such  obligations,  duties,  and 
liabilities  shall  be  and  remain  as  heretofore.  And,  except  as  herein 
otherwise  provided,  nothing  in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  existing  rights  of  action  or  remedies  in  equity 
or  under  the  common  or  statutory  law  of  the  Commonwealth,  it 
being  the  intention  that  the  provisions  of  this  act  shall  be  cumula- 
tive, and  in  addition  to  such  rights  of  action  and  remedies.^* 

(b)  This  Act  does  not  give  tfie  Commissioo  the  power  to  control  or 
supervise  monictpal  legislation,  or  its  consequences.  If  a  city  cooncil  ex- 
ceeded its  powers  by  passing  an  ordinance  requiring  a  water  company  to 
install  meters  for  consumers  at  its  own  expense,  the  remedy  for  the  com- 
pany is  in  the  courts.  York  Water  Co.  v.  City  of  York,  2  P.  C.  R.  185. 
See  also  Same  v.  Same,  28  York  L.  R.  193.  and  City  of  York's  Appeal  (in 
Supreme  Court),  29  York  L.  R.  13. 

(c)  In  disposing  of  the  business  of  the  Railroad  Commission,  the 
Public  Service  Commission  is  authoriaed  to  use  all  the  powers  conferred 
upon  it  by  this  Act.  PemuL  Para£5ne  Works  v.  P.  R.  R  Co.,  a  P.  C. 
R.  5x3.  Where  the  Railroad  Commission  declared  a  rate  unreasonable 
and  prescribed  a  reasonable  rate  which  was  not  put  into  effect  for  three 
months,  the  Public  Service  Commission  awarded  reparation  on  shipments 
which  moved  during  that  period.    Id. 

15.  A  court  of  Northampton  County  has  power  to  restrain  a  munici- 
pality from  extending  its  plant  into  territory  supplied  by  a  private  cor- 
poration, where  the  monicipality  has  not  secured  the  approval  of  the 
Public  Service  Commission.  Bethlehem  City  Water  Co.  v.  Borough  of 
Bethlehem,  i  P.  C.  R.  227. 
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['^i4ao]  ♦ARTICLE  VI. 

Practice  and  Procedure  Before  the  Commission**  and  Upon 

Appeal.*^ 

Section  I.  All  hearings  before  the  Commission  or  before  any 
commissioner,  shall  be  public;  and  all  hearings,  investigations, 
and  proceedings  by  the  Commission  shall  be  governed  by  such 
rules,  not  inconsistent  with  this  act,  as  shall  be  adopted  and  pre- 
scribed by  the  Commission.**  No  individual  shall  be  excused  from 
testif3ring,  or  from  producing  any  books,  papers,  documents,  or 
other  evidence,  in  any  investigation  or  inquiry  by  or  upon  any 
hearing  before  the  Commission  or  any  commissioner,  when  order- 
ed to  do  so  by  the  Commission  or  such  commissioner,  upon  the 
ground  or  for  the  reason  that  the  testimony,  books,  papers,  docu- 
ments, or  other  evidence  required  of  him,  may  tend  to  criminate 
him  or  subject  him  to  penalty  or  forfeiture.  But  no  individual 
shall  be  prosecuted,  punished,  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter,  or  thing  con- 
cerning which  he  shall  testify  or  produce  books,  papers,  docu- 
ments, or  other  evidence.  No  individual  so  testifying  shall,  how- 
ever, be  exempt  from  prosecution  or  punishment  for  any  perjury 
committed  in  so  testifying;  and  nothing  herein  contained  shall 
give,  or  shall  be  construed  as  in  any  matter  giving,  unto  any  indi- 
vidual immunity  of  any  kind  from  the  law,  except  as  herein  ex- 
pressly provided,  or  as  giving  unto  any  corporation  immunity  of 
any  kind  from  the  law.  Any  person  who  shall  wilfully  and  cor- 
ruptly give  any  false  testimony,  under  oath  or  affirmation,  in  any 
hearing,  investigation,  or  proceeding  before  or  by  the  Commis- 
sion or  any  commissioner,  or  before  any  notary  public  or  other 
person  authorized  by  the  provisions  of  this  act  to  take  such  testi- 
mony, shall  be  guilty  of  a  misdemeanor,  and  punishable  by  a  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment  not  exceed- 
ing one  year,  either  or  both,  in  the  discretion  of  the  court. 

x6.  An  administrative  body  is  not  restricted  in  its  procedure  by  the 
technical  rules  that  prevail  in  tribunals  that  are  entirely  judicial.  P.  &  R. 
Ry.  V.  U.  S.,  219  Fed.  988. 

17.  Neither  the  commission,  nor  the  court  on  appeals  from  its  orders, 
is  bound  by  the  technical  rules  respecting  the  admissibility  or  relevancy  of 
evidence.    Appeal  of  City  of  Norwalk  (Conn.),  91  Atl.  442. 

18.  For  Rules  of  Practice  and  Procedure,  see  a  P.  C.  R.  1-31. 
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Section  2.  The  Commission  may  require  copies  of  books, 
papers,  or  abstracts  thereof,  to  be  sent  to  it  in  any  part  of  the 
Commonwealth,  in  all  cases  in  which  it  would  have  the  right  to 
examine  the  originals  or  compel  their  production  before  it.^*  All 
subpoenas  issued  by  the  Commission  shall  be  under  its  seal,  and 
shall  be  signed  by  a  commissioner  or  by  the  secretary,  and  may  be 
served  by  any  adult  in  any  part  of  this  Commonwealth. 

Each  witness  required  to  attend  before  the  Commission  or  a 
commissioner  shall  receive  for  each  day's  attendance  the  sum  of 
['*'24ax]  one  dollar  and  fifty  cents,  and  ^shall  receive,  in  addition, 
the  sum  of  three  cents  for  each  mile  circular  traveled  by  such  wit- 
ness, by  the  usual  route,  between  his  home  and  the  place  where 
his  presence  is  required. 

All  disbursements  made  in  the  payment  of  such  fees  shall  be 
included  in,  and  paid  in  the  same  manner  as  is  provided  for,  the 
payment  of  other  expenses  of  the  Commission. 

The  fees  for  serving  a  subpoena  shall  be  the  same  as  those  paid 
the  sheriff  for  similar  services.  The  fees,  expenses,  and  costs  of, 
or  in  connection  with,  any  hearing  may  be  imposed  by  the  Com- 
mission upon  any  party  to  the  record,  or  may  be  divided  between 
any  or  all  parties  to  the  record  in  such  proportions  as  the  Com- 
mission may  determine. 

Section  3.  If  any  individual  who  shall  be  subpoenaed  to  attend 
before  the  Commission  or  a  commissioner  shall  fail  to  obey  the 
command  of  such  subpoena,  or  if  any  individual  in  attendance 
before  the  Commission  or  a  commissioner  shall  refuse  to  be  sworn 
or  to  be  examined,  or  to  answer  any  relevant  question,  or  to  pro- 
duce any  relevant  book,  paper,  or  document,  when  ordered  so  to 
do  by  the  Commission  or  a  commissioner,  the  Commission  or 


19.  Under  similar  provisions  of  Idaho  statute,  held:  The  commissioB 
has  power  to  examine  all  records  and  papers  of  the  company,  and,  in  a 
contest  between  a  party  and  a  company,  has  power  to  compel  the  pro- 
duction of  such  records  as  bear  upon  the  issues  in  the  case,  and  it  will 
allow  a  reasonable  time  for  examination  of  such  relevant  records  by  the 
other  party,  but  it  does  not  have  the  power  to  compel  a  company  to  throw 
open  all  its  records  to  the  inspection  of  a  complainant,  irrespective  of 
their  relevancy  to  the  issues  raised.  Federal  Mining  &  Smelting  Co.  ▼. 
Pub.  Ut.  Com.  (Idaho),  143  Pac.  1173. 
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commissioner  may  invoke  the  aid  of  any  court  of  Common  Pleas 
within  this  Commonwealth  to  enforce  such  attendance  and  testi- 
mony of  witnesses,  and  the  production  of  bocdcs,  papers,  and  docu- 
ments ;  and  such  court,  on  due  cause  shown,  shall  issue  an  order 
requiring  any  person  to  appear  before  said  Commission,  or  com- 
missioner, and  produce  books,  papers,  and  other  documents,  if  so 
ordered,  and  give  testimony  touching  the  matter  in  question ;  and 
any  failure  to  obey  such  order  of  the  court  may  be  punished  by 
said  court  as  a  contempt  thereof,  in  the  same  manner  as  in  the 
case  of  disobedience  of  the  requirements  of  a  subpcena  issued  from 
such  courts,  or  a  refusal  to  testify  or  produce  evidence  therein. 

Section  4.  If  such  person  be  an  ofiicer,  director,  or  employee 
of  a  public  service  company  being  a  party  to  the  proceeding  be- 
fore the  Commission  or  commissioner,  or  if  any  person  being  an 
officer,  director,  or  employee  of  such  public  service  company,  shall 
absent  himself  from  the  jurisdiction  of  the  Commonwealth  or 
conceal  himself  for  the  purpose  of  avoiding  service  of  a  subpoena ; 
or  shall  remove  relevant  books,  papers,  or  other  documents  out  of 
this  Commonwealth  for  the  purpose  of  preventing  their  examina- 
tion by  the  Commission;  or  shall  destroy  or  conceal  any  such 
books,  papers,  or  other  documents  for  such  purpose, — he  shall  be 
adjudged  guilty  of  contempt;  and  the  said  Court  of  Common 
Pleas  may  impose  a  fine  of  not  less  than  one  hundred  dollars  for 
['*'I422]  each  day  during  the  continuance  *of  such  refusal,  neg- 
lect, concealment,  or  removal ;  and  if  the  said  court  shall  find  that 
the  neglect,  refusal,  or  concealment,  or  the  removal  or  destruction 
of  books,  papers,  or  other  documents,  by  such  witness,  has  been 
occasioned  by  the  advice  or  consent  of  such  public  service  com- 
pany, in  anywise  aided  or  abetted  by  it,  then,  in  default  of  payment 
of  said  fine  by  the  person  in  contempt,  the  same  shall  be  paid  by 
said  public  service  company,  and  may  be  recovered  from  it  by  an 
action,  in  the  name  of  the  Commonwealth,  in  the  said  court  of 
common  pleas,  as  other  like  fines  and  penalties  are  now  by  law 
recoverable.  Imprisonment  for  contempt  shall  be  by  commitment 
to  the  county  jail  of  the  county  in  which  such  hearing  is  had. 

Section  5.  The  testimony  of  any  aged,  infirm,  going,  or  non- 
resident witness  may  be  taken  before  any  commissioner,  at  any 
time  or  place,  upon  not  less  than  forty-eight  hours'  notice,  or  be- 
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fore  any  notary  public  or  other  person  authorized  to'  administer 
an  oath,  as  may  be  provided  by  the  laws  of  this  Commonwealth, 
or  by  any  general  ch*  special  rule  of  the  Commission.^ 

Section  6.  Any  person  or  corporation,  public  service  company 
or  municipality,  ccmiplaining  of  anything  done  or  about  to  be 
done,  omitted  or  about  to  be  omitted,  by  any  public  service  com- 
pany, in  violation  of  any  of  the  requirements  or  provisions  of  this 
act,  or  of  any  lawful  determination,  ruling,  or  order  of  the  Com- 
mission, may  apply  to  tfie  Commission  by  petition,'^  duly  verified 
by  the  affidavit  of  the  complainant,  which  shall  contain  a  concise 
statement  of  all  the  material  facts  upon  which  the  complaint  is 
founded."  Said  petition  shall  be  filed  of  record  with  the  Com- 
mission ;**  whereupon  a  copy  of  the  petition  thus  presented  and 
filed  shall  forthwith  be  forwarded  by  registered  mail,  by  the  Com- 
mission, to  any  officer  or  agent  of  the  public  service  company  or 
public  service  companies  complained  against,  accompanied  by  a 

90.  See  Roles  of  Practice  and  Procedure,  Rule  19.   a  P.  C.  R  9. 

a  I.  (a)  The  remedy  against  discriminatory  rates  is  by  petition  to  the 
commission,  not  to  the  court  State  v.  Mctaline  Falls  L.  &  W.  Co. 
(Wash.),  141  Pac.  1142. 

(b)  An  injunction  will  not  be  granted  by  a  court  of  common  pleas  to 
restrain  the  construction  of  a  crossing  made  contrary  to  the  terms  of  a 
Certificate  of  Public  Convenience.  Complaint  must  be  made  to  the  Com- 
mission. Citisens'  Elec  III  Ca  v.  Consumers'  Elec  Ca,  2  P.  C.  R.  426; 
17  Loz.  L.  R.  413* 

(c)  See  In  re  Uae  of  Streets,  a  P.  C.  R.  197. 

aa.  (a)  See  Rules  of  Practice  and  Procedure,  Rules  3  and  23,  a  P.  C.  R. 
3,  II. 

(b)  Proceedings  before  the  commission  should  raise  distinct  issues. 
Grand  Rapids  &  I.  Ry.  Co.  v.  Mich.  R.  R  Com.  (Mich.),  150  N.  W.  154. 

(c)  Where  the  complainant  refused  to  make  affidavit  to  the  allegations 
made,  and  refused  to  attend  the  hearing  set,  the  complaint  was  dismissed. 
Stonffer  v.  Chambersburg,  O.  A  W.  St  Ry.  Co.,  a  P.  C;  R.  89. 

(d)  "It  would  be  helpful  to  the  effort  to  reach  correct  conclusions  and 
save  much  labor  by  the  Commission,  if  the  parties  in  their  complaints- and 
answers,  when  they  refer  to  a  place  of  shipment  or  destination,  would 
give  its  location,  and  when  they  refer  to  a  railroad,  would  use  its  corpora- 
tion title  instead  of  obscure,  and  often  inaccurate,  abbreviations/'  Coz 
St  Co.  ▼.  L.  S.  St  M.  S.  Ry.  Co.,  i  P.  S.  C.  Rep.  169,  171. 

as.  Reports  of  all  complaints  determined  by  the  Public  Service  (^m- 
misston  from  July  26,  1913,  to  June  30,  1914,  will  be  found  in  i  P.  S.  C 
Rep.,  pp.  181-248. 
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notice  from  the  Commission  calling  upon  the  public  service  com- 
pany or  public  service  companies  complained  against  to  satisfy  the 
complaint,  or  to  answer'*  the  same  in  writing,  within  such  reason- 
able time  as  may  be  specified  by  the  Commission  in  said  notice.^ 

Section  7.  If  such  public  service  company,  within  the  time 
specified,  shall  satisfy  the  complaint,  the  Commission  shall  dis- 
miss the  petition,  but  said  public  service  company  shall  be  relieved 
from  responsibility  only  for  the  specific  matter  complained  of.** 
If  such  public  service  company  shall  not  satisfy  the  complaint 
within  the  time  specified,  and  it  shall  appear  to  the  Commission, 
from  a  consideration  of  the  complaint  and  answer,  or  otherwise, 
[♦1423]  that  reasonable  ground  exists  for  *investigating  said 
complaint,  it  shall  be  the  duty  of  the  Commission  to  fix  a  time 
and  place  for  a  hearing,  and  to  investigate  the  matter  complained 
of  in  accordance  with  the  provisions  of  this  act.  Notice  of  the 
time  and  place  of  such  hearing  shall  be  given  to  the  petitioner  and 
to  the  public  service  company  or  companies  complained  against, 
in  such  manner  as  the  Commission  may  prescribe.^  The  testi- 
mony shall  be  taken  down  by  the  stem^^pher  appointed  by  the 
Commission,  and  a  full  and  complete  record  shall  be  kept  of  all 
proceedings  had  before  the  Commission  or  any  commissioner  on 
any  hearing  or  investigation.*® 

Section  8.  The  Commission  may  also,  upon  its  own  motion, 
and  upon  such  notice  as  it  may  deem  reasonable  under  the  cir- 
cumstances, institute  any  similar  inquiry  or  investigation,  and  fix 
a  time  and  place  for  a  hearing,  with  the  same  effect  as  though 
complaint  had  been  made  as  aforesaid  and  satisfaction  thereof  re- 
fused.** 

Section  9.  Where  any  petition  complains,  as  aforesaid,  of  any 
violation  of  any  lawful  determination,  ruling,  or  order  of  the 
Commission  (to  be  made  as  hereinafter  provided),  and  it  shall 

24.  See  Rules  of  Practice  and  Procedure,  Rules  7  and  10,  a  P.  C*  R 
4  and  6. 

25.  See  Rules  of  Practice  and  Procedure,  Rule  $,  2  P.  C.  R.  3. 

For  Practice  and  Procedure  on  Petitions  in  General,  see  Rule  38,  2 
P.  C.  R.  30. 

26.  See  Rules  of  Practice  and  Procedure,  Rule  6.    2  P.  C.  R.  4. 

27.  See  Rules  of  Practice  and  Procedure,  Rule  8.    2  P.  C.  R.  5. 

28.  See  Rules  of  Practice  and  Procedure,  Rule  9.    2  P.  C.  R.  5. 

29.  See  Rules  of  Practice  and  Procedure,  Rule  11.   2  P.  C  R.  7. 
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a{^)ear  to  the  Commission  that  reasonable  ground  exists  for  in- 
vestigating said  complaint,  and  a  hearing  or  investigation  is  had 
upon  said  omiplaint,  the  burden  of  proof  shall  be  upon  the  public 
service  company  complained  against  to  show  that  the  determina- 
tion, ruling,  or  order  of  the  Commission  has  been  complied  with. 

Section  lo.  Whenever  the  Commission  shall  investigate  any 
matter  com{dained  of,  under  the  provisions  of  this  act,  it  shall  be 
its  duty  to  make  and  file  of  record  a  written  finding,  determina- 
tion, or  order ,'^  either  dismissing  the  complaint  or  directing  the 
public  service  company  or  companies  complained  against  to  satisfy 
the  cause  of  complaint,  in  whole  or  to  such  extent  and  within  such 
time  as  the  Commission  may  specify,  require  and  order.  No 
comfdaint  shall  at  any  time  be  dismissed  merely  because  of  the 
absence  of  direct  damage  to  the  complainant,'^  except  in  cases  of 
petitions  for  an  order  directing  the  payment  of  damages  alleged  to 
have  been  actually  sustained,  as  provided  in  article  five,  section 
five,  of  this  act. 

Section  ii.  The  Commission  shall  likewise  make  and  file  a 
written  finding,  determination,  or  order  in  all  hearings  or  investi- 
gations instituted  on  its  own  motion.  The  Commission  may  also 
prepare  and  file  a  written  opinion  with  any  determination  or 
order.** 

Section  12.  The  Commission  shall  have  the  power  to  rescind 
or  modify**  findings,  determinations,  or  orders  made  under  the 
[*Z434]  provisions  of  this  act,  upon  such  no^tice  and  in  such 
manner  as  it  shall  deem  proper,  and  may  grant  rehearing  for 
cause  shown.** 

30.  See  Rules  of  Practice  and  Procedure,  Rule  12.    a  P.  C.  R  7. 

31.  After  a  hearing  upon  alleged  discrimination  against  a  shipping 
point,  the  commission  may  find  that  there  is  discrimination  against  the 
point  of  destination,  although  such  has  not  been  alleged.  P.  &  R.  Ry.  v. 
U.  S.,  219  Fed.  988. 

3a.  Where  no  application  for  rehearing  or  appeal  is  made,  die  company 
must  notify  the  Secretary  of  the  Commission  of  compliance  with' the 
order.    See  Rules  of  Practice  and  Procedure,  Rule  39.    a  P.  C.  R  30. 

33.  Without  the  taking  of  additional  testimony,  such  a  modification  in 
an  order  will  not  be  made  as  to  require  carriers  of  passengers  to  issue  a 
ticket  which  they  were  not  issuing  at  the  time  of  the  original  hearing. 
Combined  Committee,  etc.,  v.  P.  R.  R.  Co.  et  al.,  a  P.  C.  R.  717. 

34.  Where  a  ))etition  is  presented  pra3ring  for  a  reopening  and  rehear- 
ing of  a  case  decided  by  the  Commission,  and,  on  hearing  held  upon  the 
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Section  13.  Every  final  order"  of  the  Commission  shall  be 
served,  in  any  county  of  the  Commonwealth,  upon  each  public 
service  company  affected  thereby,  either  by  the  marshal  of  the 
Commission  or  by  an  adult  person  who  may  be  deputized  by  said 
marshal  for  that  purpose,  in  the  manner  now  provided  l^  law 
for  serving  a  writ  of  summons  upon  individuals  or  corporations ; 
and  return  of  said  service  shall  be  made  by  the  person  serving 
said  order  to  the  secretary  of  the  Commission,  in  the  manner  and 
form  now  provided  by  law  for  making  return  of  the  service  of  a 
writ  of  summons;  and  a  certified  copy  of  said  order  shall  be 
mailed  by  registered  mail  to  all  other  parties  to  the  proceedings 
in  which  such  order  is  issued,  or  their  respective  attorneys ;  but 
the  failure  of  any  public  service  company  or  of  any  party  to  the 
proceedings  to  receive  such  copy  shall  not  prevent  the  said  order 
from  being  conclusive,  and  taking  effect  on  the  date  specified 
therein,  in  accordance  with  its  terms.** 

Section  14.  After  any  finding,  determination,  or  order  shall 
have  been  made  by  the  Commission,  any  public  service  company 
or  municipal  corporation  affected  thereby,  or  any  party  com- 
plainant in  the  proceedings,  or  any  person,  corporation,  or  public 
service  company,  or  association  duly  permitted  by  the  Commis- 
sion, on  proper  petition  and  cause  shown,  to  intervene,  may  apply, 
within  fifteen  days  after  the  service  of  said  order,  for  a  rehearing 
in  respect  to  any  matter  determined  by  the  Commission  in  or  by 
its  hearing  or  investigation  and  order  issued  therein;  and  the 
Commission  may  grant  and  hold  such  rehearing,  if  in  its  judg- 
ment sufficient  cause  therefor  be  shown.*^  All  applications  for 
rehearing  shall  be  by  petition,  specifically  setting  forth  the  grounds 
upon  which  such  application  is  based." 

petition,  it  is  not  shown  that  any  additional  testimony  is  to  be  presented, 
the  Commission  will  not  reopen  the  case,  but  it  may  modify  its  original 
order.    Combined  Committee,  etc.,  supnu 

35.  A  copy  of  a  "finding  and  determination"  of  the  Commission  must 
also  be  served  on  the  parties.  Rules  of  Practice  and  Procedure,  Rule  12. 
2  P.  C.  R.  7;  Consumer's  Elec.  Co.,  appellant,  v.  Pub.  Ser.  Com.,  2  P.  C. 
R.  288. 

36.  See  Rules  of  Practice  and  Procedure,  Rule  21.    2  P.  C.  R.  10. 

37.  See  notes  33  and  34.  supra. 

38.  See  Rules  of  Practice  and  procedure,  Rule  13.    2  P.  C.  R.  7. 
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Section  15.  No  application  for  a  rehearing  shall  in  anywise 
operate  as  a  supersedeas,  or  in  any  manner  stay  or  postpone  the 
enforcement  of  the  original  or  existing  order,  except  as  the  Com- 
mission may  by  its  order  direct. 

Section  16.  After  such  rehearing,  should  the  same  be  granted, 
the  Commission  may  affirm,  rescind,  modify,  or  amend  its  original 
order.  Any  order  so  made  after  such  rehearing  shall  have  the 
same  force  and  effect  as  an  original  order. 

Section  17.  Within  thirty -xlays  after  filing^  of  any  finding  or 
determination  by  the  Commission,  or  after  the  date  of  service  of 
any  order, — unless  an  application  for  a  rehearing  may  be  pending, 
and  then  within  thirty  days  after  the  refusal  of  such  applica- 
[*i4as]  *tion, — or  the  entry  of  an  order  modifying,  amending, 
rescinding,  or  affirming  the  original  finding,  determination,  or 
order,  any  party  to  the  proceedings  affected  thereby  may  appeal 
therefrom  to  the  Superior  Court:  Provided,  That  there  shall  be 
no  appeal  from  any  order  for  reparation  made  by  the  Commis- 
sion, but  the  suit  may  be  brought  as  hereinbefore  provided.*®  The 
said  court  is  hereby  clothed  with  exclusive  jurisdiction  through- 
out the  Conunonwealth  for  the  purpose  of  hearing  and  determin- 
ing any  and  all  said  appeals :  Provided,  That  in  case  of  an  ap- 
peal from  the  award  of  damages  or  compensation  by  the  Com- 
mission, under  any  of  the  provisions  of  this  act,  the  appeal  shall, 
in  case  any  party  is  entitled  to  demand  a  jury  trial  under  section 
eight  of  article  sixteen  of  the  Constitution  of  this  Conunonwealth, 
be  to  the  courts  of  the  proper  county  thereof,  but  in  all  other  cases 
shall  be  to  the  said  Superior  Court.  If  an  appeal  be  made  to  any 
court  other  than  the  Superior  Court,  the  case  shall  be  proceeded 
with  therein  in  accordance  with  the  practice  and  procedure  made 
and  provided  in  such  cases.  In  case  of  any  appeal  from  the  award 
by  the  Commission  of  damages  or  compensation  for  property 
taken,  injured,  or  destroyed,  where  the  Commission  shall  have 
power  to  apportion  the  amount  thereof  among,  or  direct  the  pay- 
ment thereof  by,  any  public  service  companies  or  municipal  cor- 
porations concerned,  any  such  public  service  company  or  munici- 

39.  An  appeal  is  good  if  taken  within  30  days  from  the  date  of  service 
of  the  finding  and  determination  upon  the  appellant.  Consumers'  Electric 
Co.,  appellant,  v.  Pub.  Ser.  Com.    9  P.  C.  R.  9S8. 

40.  See  Art.  V,  Sec  5,  ante. 
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pal  corporation  may  intervene  and  be  heard  in  the  trial  of  such 
appeal,  under  such  rules  and  regulations  as  the  court  in  which  the 
said  appeal  may  be  pending  shall  prescribe.  All  appeals  to  the 
Superior  Court  shall  be  by  petition  to  said  court,  setting  forth 
specifically  and  concisely  the  error  or  errors  assigned  to  the  find- 
ing, determination,  or  order  of  the  Conunission ;  which  petition 
shall  be  accompanied  by  a  copy  of  the  original  complaint,  if  any, 
filed  with  the  Commission,  as  well  as  a  copy  of  the  ruling,  deter- 
mination, or  order  of  the  Commission  appealed  from ;  and  shall 
also  be  accompanied  by  affidavit  of  the  party  or  parties  appellant, 
or  if  its,  his,  her,  or  their  agent  or  attorney,  that  the  appeal  is  not 
taken  for  the  purpose  of  delay,  but  because  the  appellant  or  ap- 
pellants verily  believe  that  injustice  has  been  done.  Each  error 
relied  on  must  be  specified  particularly  and  set  forth  in  a  separate 
numbered  paragraph  of  the  petition.  [Italics  from  amendment 
of  June 3,  19^5] 

Section  18.  The  Commission  shall  be  immediately  notified  in 
writing  by  the  appellant  or  appellants  of  the  taking  of  an  appeal, 
[♦1426]  and  within  thirty  days  after  ser*vice  of  such  notice  shall 
certify  under  its  official  seal  to  the  proper  court  of  Common  Pleas, 
as  hereinabove  provided,  the  record  of  the  said  proceedings; 
which  record  shall  include  the  testimony  taken  therein,  the  find- 
ings of  fact,  if  any,  of  the  Commission  based  upon  such  testimony, 
a  copy  of  all  orders  made  by  the  Commission  in  said  proceedings, 
and  a  copy  of  the  opinion,  if  any,  filed  by  the  Commission.  The 
cost  of  preparing  and  certifying  such  record  shall  be  paid  to  the 
Commission  by  the  appellant  or  appellants,  and  taxed  as  part  of 
the  costs  of  the  case,  to  be  paid  as  directed  by  the  court  upon  the 
final  determination  of  the  appeal. 

Section  19.  No  appeal  from  any  order  of  the  Commission 
(except  as  hereinafter  provided)  shall  in  any  case  operate  as  a 
supersedeas  of  the  order  appealed  from,  unless  the  aforesaid 
proper  court  of  Common  Pleas  shall,  by  an  interlocutory  order, 
make  said  appeal  a  supersedeas ;  which  interlocutory  order  shall 
be  made  only  after  such  notice  to  the  Commission  and  other  par- 
ties of  record  as  the  court  may  direct,  and  after  a  hearing  upon 
said  application  for  an  interlocutory  order  of  supersedeas.  Upon 
the  granting  of  a  supersedeas  upon  the  application  of  a  public 
service  company  in  any  case  (except  as  hereinafter  provided). 


Digitized  by  CjOOQ  IC 


i4a6-7  ART.  VI,  SECS.  ift  ao,  21,  22. 

the  court  may,  in  its  discretion,  require  the  filii^^  of  a  bond  to  the 
Conunonwealth,  for  the  use  of  all  parties  aggrieved,  in  such  sum 
and  conditioned  as  the  court  may  by  its  order  direct,  or  may  grant 
the  supersedeas  upon  such  other  terms  and  conditions  as  the  court 
in  its  discretion  may  prescribe :  Provided,  however.  That  in  all 
cases  of  appeal  by  a  public  service  company  from  an  order  of  tfie 
Commission  establishing,  changing,  or  altering,  or  in  any  manner 
affecting,  the  prices,  rates,  joint  rates,  tolls,  or  charges  for  any 
service,  such  appeal  shall  operate  as  a  supersedeas  upon  the  filing 
of  a  bond  to  the  Commonwealth,  in  die  said  court,  by  said  public 
service  company,  for  the  use  of  all  parties  so  damaged  by  the 
failure  of  such  company  to  comply  with  the  order  appealed  from, 
during  the  period  of  such  supersedeas.  Said  bond  to  be  in  such 
sum  as  shall  be  fixed  by  the  court,  and  with  sureties  to  be  ap- 
proved by  the  court,  shall  be  conditioned  for  tfie  repaym^it  to  all 
such  aggrieved  parties  of  any  excess  over  the  rate  or  charge  fixed 
by  the  Commission,  which  shall  be  received  by  such  public  service 
company  after  the  making  of  such  order  by  the  Commission,  if 
the  said  order  shall  be  finally  affirmed,  and  may  also  contain  such 
further  conditions  as  the.  court  may  order  and  direct. 

Section  ao.  '  Upon  the  petition  of  the  Commission  the  said  court 
(^1437]  may  order  the  complainant  or  complain*ants  in  the  orig- 
inal complaint  to  be  added  to  the  record  as  a  party  or  parties 
defendant,  and  such  parties  shaB  be  permitted  to  join  in  the  de- 
fense of  the  order  of  the  Commission  at  issue. 

The  court  may  also,  upon  application  by  petition  and  cause 
shown,  permit  any  perscm  or  corporation  to  intervene  in  the  said 
proceeding  and  be  added  as  a  party  plaintiff  or  defendant  therein. 
Section  21.  An  answer  shall  be  filed  by  the  Commission  within 
thirty  days  after  the  service  of  notice  u))on  it  of  the  taking  of  an 
appeal.  Leave  may  also  be  given  by  the  court  to  any  other  party 
to  the  record  to  file  an  answer.  Upon  the  filing  of  an  answer  by 
the  Commission  the  case  shall  be  considered  at  issue,  and  a  hearing 
shall  be  held  before  said  court  as  hereinafter  provided^  without 
further  pleadings.  Copies  of  the  petition  and  answer  shall  be 
served  upon  the  opposite  party  or  parties  within  five  days  after 
filing  the  same. 

Section  22.    At  the  hearing  of  the  appeal  the  said  court  sh&ll, 
upon  the  record  certified  to  it  by  the  Commission,  determine 
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whether  or  not  the  order  appealed  from  is  reasonable^^  and  in 
conformity  with  law.^' 

Section  23.  In  all  such  cases  the  orders  of  the  Commission 
shall  be  prima  facia  evidence  of  the  reasonableness  thereof/*  and 
the  burden  of  proving  the  contrary  shall  be  upon  the  appellant  or 
appellants ;  and  the  notes  or  testimony  taken  before  the  Commis- 

41.  (a)  Whether  an  order  is  reasonable  is  a  judicial  question.  State 
V.  Fla.  E.  C.  Ry.  Co.  (Fla.),  67  So.  906. 

(b)  Questions  of  policy  and  expediency  can  not  be  considered  by  the 
courts.    St.  U  I.  M.  &  S.  Ry.  Co.  v.  U.  S.,  217  Fed.  80. 

4a.  (a>  An  order  which  is  unreasonable  is  unlawful.  N.  C.  Ry.  Co.  v. 
Uird  (Md.),  91  Atl.  768. 

(b)  Where  a  railroad  company  furnishes  at  some  points  facilities 
which  it  is  under  no  public  duty  to  furnish,  an  order  of  the  Commission 
declaring  the  practice  discriminatory  and  requiring  the  installation  of 
similar  facilities  at  other  points,  without  giving  an  opportunity  to  remove 
the  discrimination  by  removing  the  facilities  first  installed,  takes  property 
without  due  process  of  law.  Gt  K.  Ry.  Co.  v.  Minnesota,  U.  S.  Adv.  Ofs, 
753.  59  L.  Ed.  — . 

(c)  Ah  order  of  a  state  commission  imposing  a  penalty  of  $6,300  for 
alleged  discriminations,  takes  the  company's  property  without  due  process 
of  law,  where  the  practice  complained  of  had  not  been  declared  discrim- 
inatory by  statute  or  order  and  had  been  done  in  good  faith.  S.  W.  Tel. 
&  Tel.  Co.  V.  Danaher,  U.  S.  Adv.  Ops.  1914,  886,  59  L.  Ed.  — . 

(d)  Regulation  requiring  street  cars  to  be  cleaned  and  fumigated 
weekly,  and  platforms  to  be  kept  clear,  are  reasonable.  One  requiring  a 
temperature  of  not  less  than  50  degrees  to  be  maintained  in  street  cars,  is 
unreasonable.  S.  Covington  &  C.  S.  R.  Co.  v.  Covington,  235  U.  S.  537i  59 
L.  Ed.  — . 

(e)  See  note  30,  c,  ante.  Art.  V,  Sec.  i. 

(f )  See  note  48,  post.  Art.  VI,  31. 

43.  (a)  Only  the  reasonableness  and  lawfulness  of  an  order  may  be 
reviewed  by  the  courts,  and  the  presumption  is  that  the  commission  acted, 
reasonably  and  lawfully.  It  must  clearly  appear  to  the  contrary  before 
its  orders  can  be  set  aside.  State  ex  rel.  G.  N.  Ry.  Co.  v.  Pub.  Ser.  Com. 
(Wash.),  142  Pac.  684;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Bellamy  (Ark.),  169 
S.  W.  322;  Louisville  &  N.  R.  Co.  v.  U.  S.,  216  Fed.  672,  The  fact  that 
additional  expense  is  involved  in  stopping  a  through  train  is  not  con- 
trolling in  determining  the  reasonableness  of  an  order  to  stop  such  train. 
Id. 

(b)  Where  there  is  no  evidence  at  all  to  support  the  order  of  the  Com- 
mission, the  presumption  of  its  reasonableness  is  overthrown.  State  v. 
Fla.  E.  C.  Ry.  Co.  (Fla.),  67  So.  906. 

(c)  Byington  v.  Chi.,  R.  I.  &  P.  R.  Co.  (Neb.),  148  N.  W.  520. 
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sion  or  any  of  the  members  thereof,  duly  certified  under  its  seal, 
and  filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered 
by  the  court  as  the  testimony  in  the  case. 

Section  24.  If  the  court  shall,  upon  the  record  find  that  the 
order  appealed  from  is  reasonable  and  in  conformity  with  law, 
it  shall  enter  a  decree  dismissing  the  appeal  and  affirming  the 
order  of  the  Commission.  If  the  court  shall,  upon  the  record,  find 
that  the  order  appealed  from  is  unreasonable  or  based  upon  in- 
competent evidence**  materially  affecting  the  determination  or 
order  of  the  Commission,*'  or  is  otherwise  not  in  conformity  with 
law,  it  may  enter  a  final  decree  reversing  the  order  of  the  Commis- 
sion, or,  in  its  discretion,  it  may  remand  the  record  to  the  com- 
mission, with  directions  to  reconsider  the  matter  and  make  such 
order  as  shall  be  reasonable  and  in  conformity  with  law.**  In 
case  the  said  court  shall  reverse  an  order  of  the  Gmunission  dis- 
missing a  complaint,  after  an  investigation  and  hearing  thereon 
before  the  Commission,  it  shall  remand  the  record  and  proceedings 
to  the  Commission,  with  directions  to  reinstate  the  complaint,  pro- 
ceed to  another  hearing  and  investigation,  and  make  such  order 
[^1428]  as  shall  be  reason*able  and  in  conformity  with  law.  In 
making  any  final  decree  on  any  appeal  the  court  shall  have  full 
power  to  dispose  of  all  costs. 

Section  25.  No  evidence  shall  be  received  at  the  hearing  on 
any  appeal ;  but  if  any  party  shall  satisfy  the  court  that  evidence 
has  been  discovered  since  the  hearing  before  the  Commission  that 
could  not  have  been  obtained  for  use  at  that  hearing  by  the  exer- 
cise of  reasonable  diligence  and  will  materially  affect  the  merits 
of  the  case,  the  court  may,  in  its  discretion,  remand  the  record 

44.  (a)  Fla.  E.  C.  R.  Co.  v.  United  States,  234  U.  S.  167,  58  L.  Ed.  1267. 
(b)  An  order  made  by  the  Interstate  Commerce  Commission  against 

a  number  of  roads  jointly  must  be  supported  by  evidence  which  is  suf- 
ficient to  warrant  a  finding  separately  against  each  road  named  in  th» 
order.    St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  U.  S.,  217  Fed.  80. 

45.  (a)  An  administrative  order  made  indisputably  contrary  to  the 
evidence,  or  without  any  evidence,  must  be  deemed  to  be  arbitrary,  and 
subject  to  be  set  aside.  Louisville  &  N.  R.  Co.  v.  Finn,  235  U.  S.  601,  59 
L.  Ed.  — ;  Interstate  C.  C.  v.  Union  P.  R.  Co..  222  U.  S.  S4h  547.  56  L. 
Ed.  308,  3". 

(b)  Louisville  &  N.  R.  Co.  v.  U.  S.,  216  Fed.  672,  affirmed  in  U.  ^.  Adv« 
Ops.  1914,  696,  59  L.  Ed.  — . 

46.  See  Art.  VI,  Sec.  22,  ante,  and  notes  thereto. 
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and  proceedings  to  the  Commission,  with  directions  to  take  such 
after-discovered  evidence,  and,  after  consideration  thereof,  enter 
and  file  such  order  as  shall  in  the  opinion  of  the  Commission  be 
reasonable  and  in  conformity  with  law,  from  which  order  an  ap- 
peal shall  lie  as  in  the  case  of  any  other  final  order. 

Section  26.  In  all  actions  and  proceedings  in  said  court  arising 
under  this  act  process  shall  be  served  and  the  practice  and  rules 
of  evidence  shall  be  the  same  as  in  civil  actions,  except  as  other- 
wise herein  provided. 

Section  27.  Every  sheriff  or  other  officer  empowered  to  exe- 
cute civil  process  shall  execute  any  process  issued  under  the  pro- 
visions of  this  act,  and  shall  receive  such  compensation  therefor 
as  may  be  prescribed  by  law  for  similar  services. 

Section  28.  All  appeals  from  the  orders  of  the  Commission 
to  the  said  court  shall  take  precedence  upon  the  calendars  of  the 
said  court  over  all  other  civil  actions,  except  election  cases  and 
suits  for  wages. 

Section  29.  Nothing  in  this  act  contained  shall  be  construed  to 
deprive  any  party,  upon  any  such  appeal  and  judicial  review  of 
the  proceedings  and  orders  of  the  Commission,  of  the  right  to  trial 
by  jury  of  any  issue  of  fact  raised  thereby  or  therein,  where  such 
right  is  secured  either  by  the  Constitution  of  the  Commonwealth 
or  of  the  United  States,  but  in  every  such  case  such  right  of  trial 
by  jury  shall  remain  inviolate:  Provided,  however,  That  when 
any  appeal  is  taken,  such  right  shall  be  deemed  to  be  waived  upon 
all  issues,  unless  expressly  reserved  in  such  reasonable  manner  as 
shall  be  prescribed  by  the  Superior  Court. 

Section  30.  Any  party  to  the  record,  aggrieved  by  the  final 
judgment,  order,  or  decree  of  the  aforesaid  Superior  Court,  or  of 
the  court  of  the  county,  whenever  under  the  provisions  of  this  act 
an  appeal  may  in  the  first  instance  be  taken  to  said  court,  may  ap- 
peal therefrom  to  the  Supreme  Court.  Such  appeal  shall  be  taken 
.  and  prosecuted  in  the  same  manner  and  form,  and  with  the  same 
effect,  as  is  provided  in  other  cases  of  appeal  to  the  Supreme 
Court,  from  the  courts  of  Common  Pleas  of  the  Commonwealth.^^ 
[Italics  from  amendment  of  June  3,  1915.] 

47.  The  construction  placed  upon  a  state  statute  by  the  court  of  last 
resort  in  that  state,  is  binding  on  the  Federal  courts.  Louisville  &  N.  R. 
Co.  V.  Ky.  R.  R.  Com.,  214  Fed.  465 ;  affirmed  in  L.  &  N.  R.  Co.  v.  Finn, 
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[*Z429]  ^Section  31.  No  injunction  shall  issue  modifying,  sus- 
pending, staying,  or  annulling  any  order  of  the  Commission,  or 
of  a  commissioner,  except  upon  notice  to  the  Commission  and 
after  cause  shown  upon  a  hearing.  The  Court  of  Common  Pleas 
of  Dauphin  County  is  hereby  clothed  with  exclusive  jurisdiction 
throughout  the  Commonwealth  of  all  proceedings  for  such  injunc- 
tions, subject  to  an  appeal  to  the  Supreme  Court  as  aforesaid.^ 
Whenever  the  Commission  shall  make  any  rule,  regulation,  find- 
ing, determination,  or  order  under  the  provisions  of  this  act  the 
same  shall  be  and  remain  conclusive  upon  all  parties  affected 
thereby,  unless  set  aside,  annulled,  or  modified  in  an  appeal  or 
proceeding  taken  as  provided  in  this  act. 

Section  32.  Every  public  service  conqiany,  its  officers,  agents, 
and  employees,  affected  by  any  final  order  of  the  Commission  or 
any  final  order  of  the  Superior  Court,  or  of  the  Supreme  Court, 
shall  obey,  observe,  and  comply  with  such  order,  and  with  the 
terms  and  conditions  thereof,  so  long  as  the  same  shall  be  and 
remain  in  foFce.^*    [Italics  from  amendment  of  June  3,  191 5.] 

Section  33.  Whenever  the  Commission  shall  be  of  opinion  that 
any  public  service  company  is  violating  or  is  about  to  violate  any 
provision  of  this  act ;  or  has  done  or  is  about  to  do  any  act,  mat- 
ter, or  thing  herein  prohibited  or  declared  to  be  unlawful ;  or  has 
failed,  omitted,  nef^ected,  or  refused,  or  is  about  to  fail,  omit, 
neglect  or  refuse,  to  perform,  any  duty  enjoined  upon  it  by  this 
act;  or  has  failed,  <»»itted,  n^lected,  or  refused  or  is  about  to 
fail,  omit,  neglect,  or  refuse,  to  obey  any  lawful  requirement  or 
final  order  made  by  the  Commission ;  or  any  final  judgment,  or- 
der, or  decree  made  by  the  Superior  Court,  or  by  the  Supreme 
Court, — ^then,  and  in  every  such  case,  the  Commission  may,  by  its 

23s  U.  S.  601,  59  L.  Ed.  — ;  Wadley  Southern  R.  Co.  v.  Georgia,  235  U.  S. 
651,  59  Ir.  Ed.  — . 

48.  Where  an  injunction  restraining  the  enforcement  of  an  order  of  a 
state  commission  is  sought  in  a  Federal  court,  the  complainants  must 
show  an  invasion  of  rights  conferred  or  affirmed  by  the  Constitution  or 
laws  of  the  United  States.  Manufacturers'  L.  &  H.  Co.  v.  Ott,  215  Fed. 
940.  Such  injunction  will  not  be  granted  on  the  strength  of  ex  parte  affi- 
davits made  to  matters  which  might  have  been  testified  to  before  the  com«- 
mission  but  were  not  introduced.    Id. 

49*  This  section  does  not  apply  to  municipalities.  Bethlehem  City  Water 
Co.  V.  Borough  of  Bethlehem,  i  P.  C.  R.  227. 
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counsel  cmt  assistant  counsel,  institute  in  the  name  of  the  Conunis- 
sion,  in  the  Court  of  Common  Pleas  of  Dauphin  County,  injunc- 
tion,*® mandamus,*^  or  other  appropriate  legal  proceedings,  to  re- 
strain such  violations  of  the  provisions  of  this  act,  or  of  the  orders 
of  the  Commission,  and  to  enforce  obedience  thereto;  and  the 
said  Court  of  Common  Pleas  is  hereby  clothed  with  exclusive 
jurisdiction  throughout  the  Commonwealth  to  hear  and  determine 
all  such  actions."    [Italics  from  amendment  of  June  3,  191 5.] 

Section  34.  The  attorney  general,  in  addition  to  the  exercise 
of  the  powers  and  duties  now  conferred  upon  him  by  law,  shall 
also,  upon  request  of  the  Commission,  or  of  his  own  motion,  pro- 
ceed, in  the  name  of  the  Commonwealth,  by  mandamus,  injunc- 
tion, or  quo  warranto,  or  other  appropriate  remedy  at  law  or  in 
equity,  to  restrain  violations  of  the  provisions  of  this 
[*i43o]  *act,"  or  of  the  orders  of  the  Commission,  or  of  the 
judgment,  orders,  or  decrees  of  said  court  or  to  enforce  obedience 
thereto." 

Section  35.  If  any  public  service  company  shall  violate  any  of 
the  provisions  of  this  act,  or  shall  do  any  matter  or  thing  herein 
prohibited ;  or  shall  fail,  omit,  neglect,  or  refuse  to  perform  any 

50.  The  court  will  not  grant  an  injunction  restraining  a  company  from 
beginning  business  without  the  approval  of  the  commission,  where  the 
petition  is  presented  by  a  competing  company.  The  remedy  is  by  petition 
to  the  commission  setting  forth  the  proposed  violation  of  the  act  and 
praying  for  action  by  the  commission  to  restrain.  Baxter  Tel.  Co.  v. 
Cherokee  Co.  Mutual  Tel.  Assn.  (Kan.),  146  Pac.  324. 

51.  Mandamus  is  the  proper  remedy  to  compel  obedience  to  a  proper 
order  of  a  state  commission.  Mich.  R.  R.  Com.  v.  Detroit  &  M.  Ry.  Co. 
(Mich.),  148  N.  W.  385. 

52.  This  section  does  not  apply  to  municipalities.  Bethlehem  City 
Water  Co.  v.  Borough  of  Bethlehem,  i  P.  C.  R.  227. 

53.  (a)  See  Art.  VI,  Sec.  33,  ante,  and  notes  thereto. 

(b)  The  passage  of  a  city  ordinance  requiring  a  water  company  to  in- 
stall meters  at  its  own  expense  for  the  use  of- consumers,  is  not  a  "viola- 
tion of  this  act"  within  the  meaning  of  this  section.  York  Water  Com- 
pany V.  City  of  York,  a  P.  C.  R.  185.  See  Same  v.  Same,  28  York  L. 
R.  193,  and  City  of  York's  Appeal  (in  Supreme  Court),  29  York  L.  R.  13. 

54.  An  action  to  restrain  a  municipality  from  erecting  its  own  water 
plant  will  not  be  brought  by  the  Attorney  General  where  such  action  on 
behalf  of  a  corporation  has  been  unsuccessfully  carried  to  the  Supreme 
Court  of  the  United  States.  Bondholders  of  Allegheny  Valley  Water 
Co.  V.  Borough  of  Tarentom,  a  P.  C.  R.  518. 
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duty  enjoined  upon  it  by  this  act ;  or  shaU  f ail»  omit,  n^lect,  or 
refuse  to  obey,  observe,  and  comply  with  any  final  direction,  re- 
quirement, determination,  or  order  made  by  the  Commission ;  or 
to  comply  with  any  final  judgment,  order,  or  decree  made  by  the 
Superior  Court  or  the  Supreme  Court, — such  public  service  com- 
pany, for  such  violation,  omission,  failure,  neglect,  or  refusal 
shall  forfeit  and  pay  to  the  Commonwealth  of  Pennsylvania  the 
sum  of  fifty  dollars  ;^  to  be  recovered  by  an  action  of  assumpsit, 
instituted  in  the  name  of  the  Commonwealth  of  Pennsylvania,  in 
the  court  of  Common  Pleas  of  Dauphin  County,  which  court  is 
hereby  clothed  with  exclusive  jurisdiction  throughout  the  Com- 
monwealth to  hear  and  determine  all  such  actions.  [Italics  from 
amendment  of  June  3,  1915.] 

In  construing  and  enforcing  the  provisions  of  this  section,  the 
violation,  cmiission,  failure,  neglect,  or  refusal  of  any  officer, 
agent,  or  other  person  acting  for  or  employed  by  any  such  public 
service  company,  acting  within  the  scope  of  his  employment, 
shall,  in  every  case,  be  deemed  to  be  the  violation,  omission,  fail- 
ure, neglect,  or  refusal  of  such  public  service  company.^ 

Section  36.  Each  and  every  day's  continuance  in  the  violation 
of  any  final  direction,  requirement,  determination,  or  order  of 
the  Commission,  or  of  any  final  judgment,  order,  or  decree  made 
by  the  Superior  Court,  or  by  the  Supreme  Court,  shall  be  a  sepa- 
rate and  distinct  offense :  Provided,  however.  That  if  any  inter- 
locutory order  of  supersedeas  or  a  preliminary  injunction  be 
granted,  no  penalties  shall  be  incurred  or  collected  for  or  on  ac- 
count of  any  act,  matter,  or  thing  done  in  violation  of  such  final 
direction,  requirement,  determination,  or  order,  or  decree,  so  su- 
perseded or  enjoined,  for  the  period  of  time  such  order  or  super- 
sedeas or  injunction  is  in  force.  [Italics  from  amendment  of 
June  3,  1915.] 

55.  (a)  A  penalty  of  $22,400  for  224  violations  of  an  order  to  stop  a 
train  at  a  certain  depot,  held  not  excessive.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
State  (Tex.),  169  S.  W.  385. 

(b)  As  to  the  constitutionality  of  acts  providing  penalties  for  failure 
to  obey  an  order  of  a  state  commission,  see  Wadley  Southern  R.  Co.  v. 
Georgia,  235  U.  S.  651,  59  L.  Ed.  — ,  and  cases  there  reviewed. 

56.  The  unintentional  act  of  an  agent  will  not  render  the  company 
liable  to  a  penalty.  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Baker  (Ark.),  175  S.  W. 
397. 
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Section  37.  Any  president,  secretary,  treasurer,  or  other  offi- 
cer of  any  public  service  company,  who  shall  knowingly  affix  his 
name  or  attestation  to  any  certificate  of  stock,  trust  certificate, 
corporate  bond,  note,  or  other  evidence  of  indebtedness,  or  other 
security  issued  by  any  public  service  company;  or  any  director 
who  shall  knowingly  assent  to  the  issue  of  any  such  certificate  of 
[♦1431]  stock,  trust  certificate,  corporate  bond,  note,  *or  other 
evidence  of  indebtedness,  or  other  security  of  any  such  public 
service  company ;  in  violation  of  any  of  the  provisions  or  require- 
ments of  this  act,  or  of  section  seven  of  article  sixteen  of  the 
Constitution ;  or  any  officer  or  director  knowingly  making  or  as- 
senting to  any  false  statement  in  any  certificate  of  notification  re- 
quired to  be  made  to  the  Commission  by  subsections  (b)  or  (c) 
of  section  four  of  article  three  of  this  act, — shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  sentenced  to 
pay  the  costs  of  prosecution  and  a  fine  not  exceeding  five  thousand 
dollars,  or  undergo  an  imprisonment  in  the  county  jail  for  a  term 
not  exceeding  five  years,  either  or  both,  in  the  discretion  of  the 
court. 

Section  38.  Each  and  every  director,  president,  secretary,  treas- 
urer, or  other  officer,  agent,  or  employee,  of  any  public  service 
company,  who  shall  knowingly  make  or  assent  to  any  application 
or  disposition  of  any  stocks,  trust  certificates,  bonds,  notes,  or  other 
evidence  of  indebtedness  or  other  securities,  or  the  proceeds  of  the 
sale  or  pledge  thereof,  or  any  part  thereof,  in  violation  of  any 
statement  or  contrary  to  any  purpose  in  relation  thereto  set  forth 
or  contained  in  any  certificate  of  notification ;  or  who  shall  by  any 
false  statements,  oral  or  written,  knowingly  make,  procure,  or  seek 
to  procure  of  the  Commission  the  making  or  issuing  of,  any  cer- 
tificate herein  provided ;  or  who  shall  knowingly  make  or  assent 
to  any  false  statement  in  any  report  or  account  to  the  Commission 
as  to  the  disposition  or  application  of  the  proceeds,  or  any  part 
thereof,  of  any  sale  or  pledge  of  any  stocks,  trust  certificates, 
bonds,  notes,  or  other  evidences  of  indebtedness  or  other  securi- 
ties,— shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  sentenced  to  pay  the  costs  of  prosecution  and  a  fine  not 
exceeding  five  thousand  dollars,  or  undergo  an  imprisonment  in 
the  county  jail  for  a  term  not  exceeding  five  years,  either  or  both, 
in  the  discretion  of  the  court. 
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Section  39.  Any  person,  whether  an  oflker,  agent,  or  employee 
of  any  pubUc  service  company  or  not,  or  any  corporation,  who 
shall  knowingly  fail,  omit,  neglect,  or  refuse  to  obey,  observe,  and 
comply  with  any  final  order,  direction,  or  requirement  of  the  Com- 
mission, or  with  any  final  order  or  decree  of  the  said  Superior 
Court,  or  of  the  Supreme  Court;  or  who  shall  knowingly  pro- 
cure, aid,  or  abet  any  such  violation,  omission,  failure,  neglect, 
or  refusal, — shall  be  guiky  of  a  misdemeanor,  and  upon  conviction 
therof  in  any  Court  of  Quarter  Sessions  of  competent  jurisdiction 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  less  than  one  month, 
[*i43a]  nor  more  ^than  twelve  months,  either  or  both,  at  the 
discretion  of  the  court ;  and  upon  conviction  of  any  subsequent 
offense  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  for  not  less  than 
three  months,  nor  more  than  eighteen  months,  either  or  both,  at 
the  discretion  of  the  court.    [Italics  from  amendment  of  June  3, 

1915] 

Section  40.  If  any  public  service  company  shall  do  or  cause 
to  be  done  any  act,  matter,  or  thing  prohibited  or  declared  to  be 
unlawful  by  this  act,  or  shall  refuse,  neglect,  or  omit  to  do  any 
act,  matter,  or  thing  enjoined  or  required  to  be  done  by  this  act, 
such  public  service  company  shall  be  liable  to  the  person  or  cor- 
poration injured  thereby  in  the  full  amount  of  damages  sustained 
in  consequence  thereof:  Provided,  That  the  liability  of  public 
service  companies  for  n^ligence,  as  heretofore  established  by 
statute  or  by  common  law,  shall  not  be  held  or  construed  to  be  al- 
tered or  repealed  by  any  of  the  provisions  of  this  act :  And  pro- 
vided further,  That  the  recovery  in  this  section  authorized  shall  in 
no  manner  affect  a  recovery  by  the  Commonwealth  of  the  penalty 
prescribed  for  the  aforesaid  violations  of  this  act. 

Section  41.  No  public  service  company,  nor  any  officer,  agent, 
or  employee  thereof,  shall  be  liable  for  any  penalty  or  forfeiture, 
or  be  subject  to  any  prosecution,  on  account  of  demanding,  col- 
lecting, or  receiving  any  rate,  fare,  or  charge  for  any  service  or 
product  rendered  or  furnished  by  it,  or  for  enforcing  any  rule, 
regulation,  or  practice,  when  such  rate,  fare,  charge,  rule,  regula- 
tion, or  practfce  is  contained  in  the  tariffs  and  schedules  properly 
filed  with  the  Commission,  and  posted  or  published  as  herein  pro- 
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vided,  and  is  applicable  by  the  terms  thereof  at  the  time  to  the 
said  service  or  product  rendered  o^  furnished,  although  such  rate 
may  be  found  by  the  Commission  to  be  unjust,  unreasonable,  un- 
justly discriminatory  or  unduly  preferential. 

Section  42.  All  suits,  remedies,  prosecutions,  penalties,  and 
forfeitures  provided  for  or  accruing  under  this  act  shall  be 
cumulative. 

Section  43.  All  fines  imposed  and  all  penalties  recovered  under 
the  provisions  of  this  act  shall  be  paid  to  the  secretary  of  the 
Commission,  and  by  him  paid  into  the  state  treasury. 

Section  44.  No  action  for  the  recovery  of  any  penalties  or 
forfeitures  incurred  under  the  provisions  of  this  act,  and  no  prose- 
cutions on  account  of  any  matter  or  thing  concerned  in  this  act, 
shall  be  maintained  unless  brought  within  three  years  from  the 
date  at  which  the  liability  therefor  arose,  excqpt  as  otherwise 
herein  provided. 

Section  45.  Nothing  in  this  act  shall  be  construed  to  impair  the 
[*i433]  powers  and  duties  of  the  Secretary  of  Inter*nal  Affairs, 
in  the  exercise  of  the  general  supervision  over  railroads,  canals, 
and  other  transporation  companies  vested  in  him  by  the  Constitu- 
tion and  laws  of  this  Commonwealth;  nor  shall  this  act  or  any 
provision  therein  be  construed  to  deprive  the  Department  of 
Health  of  this  Commonwealth  or  the  Water  Supply  Commission 
of  Pennsylvania  of  any  jurisdiction,  powers,  or  duties,  now  vested 
in  them,  or  either  of  them,  by  the  laws  of  this  Commonwealth. 

Section  46.  Copies  of  all  oflkial  documents  filed  or  deposited 
according  to  law  in  the  office  of  the  Commission,  certified  by  the 
secretary'^  under  the  seal  of  the  Commission,  shall  be  received  in 
evidence  in  like  manner  and  with  the  same  effect  as  the  originals ; 
and  a  like  certified  copy  of  the  testimony  and  proceedings,  or  any 
specific  part  thereof,  shall  be  received  in  evidence  in  any  court 
with  the  same  effect  as  if  the  said  secretary  were  present  and 
testified  to  the  facts  set  forth  in  his  certificate. 

Section  47.  The  Commission  shall  charge  and  collect  the  fol- 
lowing fees  for  copies  of  all  official  orders,  documents,  papers, 
records,  et  cetera : 

nil  I  I       ■■   I  ■   ■  »^^— ^      I  I        »^^— I  I  I 

57.  A  cppy  certified  by  the  chairman,  instead  of  by  the  ^secretary,  is  in- 
admissible.   Bcahara  v.  N.  Y.  C.  &  H.  V^.  R.  Co.  (Mo.),  174  S.  W.  150. 
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For  copies  of  papers  and  records  not  required  to  be  certified 
or  otherwise  authenticated  by  the  Commission,  ten  cents  for  each 
folio  of  one  hundred  words. 

For  certified  copies  of  official  documents  and  orders  filed  in  its 
oSict,  fifteen  cents  for  each  folio  of  one  hundred  words,  and  one 
dollar  for  each  certificate,  under  seal,  affixed  thereto. 

For  copies  of  testimony  and  proceedings  taken  or  had  before 
the  Commission  or  a  commissioner,  not  required  to  be  certified 
or  otherwise  authenticated  by  the  Commission,  ten  cents  for  each 
folio  of  one  hundred  words. 

For  certified  copies  of  testimony  and  proceedings  taken  or  had 
before  the  Commission  or  commissioner,  fifteen  cents  for  each 
folio  of  one  hundred  words,  and  one  dollar  for  each  certificate, 
under  seal,  affixed  thereto. 

For  certifying  a  copy  of  any  report  made  by  any  public  serv- 
ice company  to  the  Conunission,  two  dollars. 

For  each  certified  copy  of  the  annual  report  of  the  Commission, 
one  dollar  and  fifty  cents. 

No  fee  shall  be  charged  or  collected  for  copies  of  papers,  rec- 
ords, official  documents,  testimony,  or  proceedings  furnished  to 
public  officers  for  use  in  their  official  capacity,  nor  for  the  annual 
report  of  the  Commission  in  the  ordinary  course  of  distribution. 
All  fees  charged  and  collected  by  the  Commission  shall  be  paid 
into  the  state  treasury. 

Section  48.  The  CcMnmission  shall  make  an  annual  report,  on 
or  before  the  second  Monday  of  May  in  each  year,  to  the  Cover- 
['*'I434]  nor ;  and  a  duplicate  thereof  shall  be  "^filed  with  the  Sec- 
retary of  Internal  AflFairs,  which  report  shall  contain: 

First — ^A  record  of  its  meetings  and  an  abstract  of  its  proceed- 
ings during  the  preceding  year. 

Second. — ^The  results  of  any  examinations  or  investigations 
made  by  it. 

Third. — Such  statements,  facts,  and  explanatk)ns  as  will  dis- 
close the  actual  workings  and  operations  of  public  service  com- 
panies in  their  relation  to  the  business  and  prosperity  of  the  Com- 
monwealth ;  and  such  sug^stions  as  to  the  general  policy  of  the 
Commonwealth,  or  the  amendment  of  its  laws  in  respect  to  said 
companies,  or  the  condition,  affairs  or  conduct  of  any  public  serv- 
ice company,  as  may  seem  to  it  appropriate. 
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Fourth. — ^Drafts  of  all  bills  suggested  or  recommended  by  it, 
and  the  reasons  therefor. 

Fifth. — Such  tables  and  abstracts  of  the  reports  of  public  serv- 
ice companies  as  it  may  deem  expedient. 

Sixth. — ^A  statement  in  detail  of  the  traveling  and  other  ex- 
penses and  disbursements  of  the  commissioners  and  their  ap- 
pointees and  employees. 

Five  thousand  copies  of  the  report  shall  be  printed  and  bound 
in  cloth,  as  a  public  docimient  of  the  Commonwealth,  for  the  use 
of  the  commissioners,  and  to  be  distributed  by  them,  in  their  dis- 
cretion, to  the  officers  of  the  public  service  companies  and  other 
persons  interested  therein. 

Section  49.  The  provisions  of  this  act,  except  when  specific- 
ally so  provided,  shall  not  apply  or  be  construed  to  apply  to  com- 
merce with  foreign  nations  or  among  the  several  states,  except  in 
so  far  as  the  same  may  be  permitted  under  the  provisions  of  the 
Constitution  of  the  United  States  and  tfie  acts  of  Congress." 

Section  50.  It  is  hereby  declared  that  the  provisions  of  this 
act  are  severable  one  from  another,  and  severable  as  to  the  public 
service  companies  and  subject-matters  respectively  dealt  with 
thereby;  and  if  for  any  reason  one  or  more  of  such  provisions 
be  judicially  held  to  be  unconstitutional  as  applicable  to  any  par- 
ticular public  service  company  or  subject-matter  dealt  with  by 
such  provision,  or  be  held  unconstitutional  in  anywise  for  any 
reason,  such  holding  or  decision  shall  not  affect  the  validity  of 
such  provision  or  provisions  as  applicable  to  other  public  service 
companies  or  subject-matters  dealt  with  thereby,  or  the  validity 
of  the  remaining  provisions  of  this  act.    It  is  hereby  declared  that 

. ri 

58.  (a)  4^0  action  for  negligence  in  quoting  freight  rates  on  an  inter- 
state shipment  can  be  sustained  in  a  state  court.  Sloop  v.  Delano  (Mo.)i 
170  S.  W.  38s. 

(b)  Shipment  from  one  point  to  another  in  the  same  state,  which,  in 
reaching  destination,  passes  into  another  state,  is  interstate  commerce, 
and  is  beyond  the  jurisdiction  of  the  state  commission.  Wilson  Bros. 
Lumber  Co.  v.  P.  S.  &  N.  R.  R.  Co.,  1909  Pa.  R.  Com.  Rep.  105;  Tunnell 
&  Co.  V.  P.  R.  R.  et  al,  191 1  Pa.  R.  Com.  Rep.  45 ;  Wichita  Falls  &  W.  Ry. 
Co.  V.  Asher  (Tex.),  171  S.  W.  11 14;  Holden  v.  Maine  Cent.  R.  R.  Co. 
(N.  H.),  92  AtL  334. 

(c)  See  Art.  I,  Sec.  i,  ante. 
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the  said  provision,  and  the  said  remaining  provisions,  would  have 
been  enacted  notwithstanding  such  judicial  determination  of  the 
invalidity  of  any  of  said  particular  provision  or  provisions  in  any 
respect. 

Section  51.  The  act,  entitled  "An  act  to  provide  for  the  ap- 
pointment of  a  Ratfaroad  Commission ;  prescribing  the  membership 
[^1435]  o(  said  commission,  the  manner  *and  term  of  the  ap- 
pointment of  its  members ;  defining  their  powers  and  duties  with 
reference  to  common  carriers,  and  in  relation  to  making  recom- 
mendations to  the  Attorney  General  and  Secretary  of  Internal  Af- 
fairs concerning  the  regulation,  control,  and  management  of  com- 
mon carriers  within  the  Commonwealth ;  defining  what  the  term 
'common  carrier'  shall  include ;  providing  for  the  appointment  of 
subordinate  officers  and  the  employment  of  expert  and  clerical 
employees  by  said  Commission ;  fixing  the  salaries  of  the  mem- 
bers of  said  Commission  and  its  subordinate  officers ;  providing 
for  the  compensation  of  its  employees ;  limiting  the  annual  ex- 
pense of  said  Commission ;  and  making  an  appropriation  for  the 
payment  thereof,"  approved  the  thirty-first  day  of  May,  Anno 
Domini  one  thousand  nine  hundred  and  seven  (Pamphlet  Laws, 
three  hundred  thirty-seven),  be  and  the  same  is  hereby,  repealed ; 
said  repeal  to  take  effect  the  first  day  of  July,  nineteen  hundred 
and  thirteen  ,•••  and  sections  one  and  two  of  the  act,  approved  the 
fourth  day  of  June  one  thousand  eight  hundred  and  eighty-three, 
entitled  "An  act  to  enforce  the  provisions  of  the  seventeenth 
article  of  the  Constitution  relative  to  railroads  and  canals" ;  and 
the  act,  approved  May  twenty-fourth,  one  thousand  nine  hundred 
and  seven,  entitled  "An  act  to  provide  the  maximum  car  service 
charges,  including  car  storage  charges,  that  railroad  companies 
and  corporations,  or  associations,  may  charge  and  collect  on  each 
car  loading,  and  not  unloaded  within  the  free  time  for  unloading 
of  cars,  and  fixing  the  free  time  that  shall  be  allowed  after  un- 
loading cars" ;  and  the  proviso  of  dause  three,  and  the  provisos 
of  clause  seven*®  of  section  thirty-four,  of  the  act,  entitled  "An 

59.  The  powers  of  the  Railroad  Commission  ceased  July  i,  1913,  the  un- 
finished business  of  the  Commission  being  transferred  to  the  Public  Serv- 
ice Commission.  Penna.  Paraifine  Works  ▼.  P.  R.  R.  Co.,  a  P.  C.  R. 
513. 

60.  This  clause,  which  gave  the  courts  jurisdiction  to  determine  the 
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act  to  provide  for  the  incorporation  and  regulation  of  certain  cor- 
porations/' approved  the  twenty-ninth  day  of  April,  Anno  Domini 
one  thousand  eight  hundred  and  seventy-four  (Pamphlet  Laws, 
seventy-three) ;  and  all  other  acts  or  parts  of  acts,  inconsistent 
herewith  or  supplied  hereby,  be,  and  the  same  are  also  hereby,  re- 
pealed: Provided,  That  the  repeal  of  sections  one  and  two  of 
said  act  of  June  four,  (Hie  thousand  eight  hundred  and  eighty-three 
shall  not  affect  actions  for  violation  of  said  act  of  June  four,  one 
thousand  eight  hundred  and  eighty-three,  instituted  prior  to  the 
passage  of  this  act.    . 

Section  52.  The  Pennsylvania  State  Railroad  Commission 
shall,  on  July  first,  nineteen  hundred  and  thirteen,  transfer  and 
deliver  to  the  Public  Service  Commission  hereby  created  all  prop- 
erty, books,  maps,  papers,  files,  records,  pleadings  in  pending  cases, 
reports,  and  other  documents  in  its  possession  and  belonging  to  it. 
The  Public  Service  Commission  is  hereby  authorized  to  take  pos* 
session  thereof. 

Section  53.  The  aot  entitled  "An  act  16  promote  the  safety  of 
[^^1436]  travelers  and  employees  upon  railroads,  by  ^compelling 
ccMnmon  carriers  by  railroad  to  properly  man  their  trains,"  ap-' 
proved  the  nineteenth  day  of  June>  Anno  Dommi  one  thousand 
nine  hundred  and  eleven,  shall  remain  in  full  force  and  effect, 
except  that  section  nine  thereof,  which  reads  as  follows :  ''Section 
nine.  It  shall  be  the  duty  of  the  State  Railroad  Commission  of 
the  Commonwealth  to  enforce  the  provisions  of  this  act,"  shall 
be,  and  is  hereby  amended  so  as  to  read  as  fdlows:  Section  nine. 
It  shall  be  the  duty  of  the  Public  Service  Commission  of  the  Com- 
monwealth of  Pennsylvania  to  enforce  the  provisions  of  this  act.*^ 

Section  54.  This  act  shall  take  effect  the  first  day  of  January, 
Anno  Domini  one  thousand  nine  hundred  and  fourteen,^*  and  not 

"I  '    ^      ■«'      •*    .  n      *■      »»M-.«f«.i. 

reasonableness  of  water  rat^s,  is  repealed,  ahd  that  power  is  transferred 
to  the  Public  Service  Commission.  Borough  of  Bellevue  v.  Ohio  Valley 
Water  Co.,  245  Pa.  114.  91  Atl.  236,  affirming  i  P.  C.  R.  12& 

6x.  The  constitutionality  of  this  act  (Full  Crew  Law)  was  upheld  in 
Penna.  R.  R.  Co.  v.  Ewing,  241  Pa.  581. 

69.  For  the  purpose  of  disposing  of  the  unfinished  business  of  the 
former  Commission,  the  Public  Service  Commission  enjoyed  its  full 
powers  from  July  26,  1913.  PemuL  Paraffine  Works  ▼.  P.  R.  R.  Co.,  a 
P.  C.  R.  5x3.  But  did  not  have  these  powers  in  regard  to  new  com- 
plaints until  Jan.  i,  1914-  Congdon  ▼.  Bell  TeL  Co.»  x  P.  S.  C.  Rc|i. 
axa;  Reese  ▼.  Pemia.  Lti^ting  Co,  Id.  ai4. 
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before,  except  that  it  shall  be  lawful  for  the  appointment  of  the 
commissioners  to  be  made,  and  for  the  Commission  to  organize, 
and  to  appoint  such  oflkers  and  employees  as  hereinabove  pro- 
vided. The  Commission  shall  be  appointed,  and  shall  organize 
and  make  such  appointments  and  establish  its  offices  as  herein- 
above provided,  and  make  such  general  rules  and  orders  under 
this  act,  effective  when  this  act  becomes  effective,  as  it  may  deem 
wise  and  proper,  on  or  before  the  first  day  of  October,  Anno 
Domini  one  thousand  nine  hundred  and  thirteen ;  from  and  after 
which  latter  date  it  shall  be  the  duty  of  evei^  public  service  com- 
pany to  file  with  the  Commission,  if  required,  and  publish  and 
post  its  tariffs  or  schedules  and  its  rules  and  regulations  affecting 
its  contracts  and  classifications,  as  hereinabove  provided :  Pro- 
vided, That  the  said  Commission  when  appointed  as  aforesaid 
shall  have  power  to  hear  and  determine  any  pending  cases  trans- 
ferred to  it  by  The  Pennsylvania  State  Railroad  Commission,  and 
to  dispose  of  the  unfinished  business*'  of  said  State  Railroad  Com- 
mission :  And  provided,  That  section  eleven  of  article  three  shall 
become  effective  upon  the  approval  of  this  act.  The  salaries  of  the 
commissimiers  shall  begin  on  July  first,  one  thousand  nine  hundred 
and  thirteen,  or  on  such  later  date  as  they  may  respectively  qualify 
as  such  conmiissioners ;  and  the  salaries  and  compensation  of  the 
officers  and  employees  of  the  Commission  shall  b^n  when  such 
officers  and  employees,  respectively,  are  appointed  or  employed 
and  enter  upon  the  discharge  of  their  duties. 
Approved — ^The  26th  day  of  July,  A.  D.  1913. 

JOHN  K.  TENER. 

f S*  A  complaint  made  to  die  Railroad  Commission  is  "unfinished  busi- 
ness" until  the  new  rate  prescribed  in  its  order  has  been  put  into  effect. 
Panna.  Paraffine  Works  v.  P.  R.  R.  Co^  a  P.  C.  R.  5x3.  In  disposing 
of  this  business  the  Public  Service  Commission  is  authorized  to  use,  not 
the  powers  formerly  exercised  hy  the  Railroad  Commission,  but  larger 
powers  conferred  upon  it  l^  this  Act    Id. 
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PUBLIC  SERVICE  COMMISSION  CITATIONS 

January,  1914— June,  igis. 

The  following  table  shows  what  opinions  of  the  Pennsylvania 
State  Railroad  Commission  and  of  the  Public  Service  Commission 
have  been  cited  by  the  courts  of  Pennsylvania  and  by  the  Public 
Service  Commission  in  later  cases : 

X91X  Pa.  R.  Com.  Rep.  37  2  P.  C.  R.  X05 

2  P.  C.  R.  532  2  P.  C.  R.  644 

z  P.  C.  R.  49  2  P.  C.  R.  6S4 

2  P.  C.  R.  600  2  P.  C.  R.  331 

X  P.  C.  R.  X22  2  P.  C.  R.  648 

1  P.  C.  R.  231  a  P.  C.  R.  37a 
14  North.  214  2  P.  C.  R.  687 

2  P.  C.  R.  686  9  P.  C.  R.  390 
(141  Pacific  Reporter  1091)                 2  P.  C.  R.  718 

3  P.  C.  R.  5a  a  P.  C.  R.  403 

2  P.  C.  R.  539  2  P.  C.  R.  647 

2  P.  C  R.  687  a  P.  C.  R.  483 

a  P.  C.  R.  74  2  P.  C.  R.  647 

2  P.  C.  R.  647 
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THE  PUBUG  SERVICE  COMPANY  LAW  CITED 

The  following  table  shows  what  Articles  and  Sections  of  The 
Public  Service  Company  Law  have  been  cited  or  construed  by  the 
courts  of  Pennsylvania  and  by  the  Public  Service  Conmiission : 


CiUtiont  of  Act  of  J11I7  s6p  X913. 
245  Pa.  114 
247  Pa.  26 
247  Pa.  240 
I  P.  C.  R.  73 
I  P.  C  R.  las 
I  P.  C.  R.  130 
I  P.  C.  R.  13a 

1  P.  C.  R.  227 

2  P.  C.  R.  57 
2  P.  C.  R.  186 
2  P.  C.  R.  406 

•  2  P.  C.  R.  435 
2  P.  C  R.  515 
2  P.  C.  R.  618 
2  P.  C  R.  647 
2  P.  C.  R.  678 

16  Dau.  265 

17  Dau.  88 
17  Dao.  22^ 

17  Dau.  341 

18  Dau.  112 
18  Dau.  148 
18  Dau.  249 
18  Dau.  274 
18  Dau.  316 

I  P.  S.  C.  Rep.  258 
23  Dist.  139 
62  P.  L.  J.  129 
14  North.  210 

Citations  of  Particular  Sections. 

ART.  It  Sec  X. 
"Public  Service  Compan/* 

1  P.  C.  R.  229 

2  P.  C.  R.  77 
2  P.  C.  R.  333 
14  North.  211 

17  Dau.  180 

18  Dau.  35 


"Facilities" 

1  P.  C.  R.  230 

2  P.  C.  R.  692 
14  North.  213 
18  Dau.  377 

ART.  II,  Sec  X. 

r         (*) 
I  P.  C.  R.  153,  160.  170,  174 
I  P.  S.  C.  Rep.  463.  4^  477.  481 

(e) 
I  P.  S.  C.  Rep.  437 

(d) 

1  P.  C.  R.  46 

2  P.  C.  R.  99 

1  P.  S.  C  Rep.  462 
17  Dau.  199 

(e) 

2  P.  C.  R.  91 
2  P.  C.  R.  637 

I  P.  S.  C.  Rep.  488 
17  Dau.  163 

(f) 
I  P.  C.  R.  181 

1  P.  C.  R.  127 

2  P.  C.  R.  100 
2  P.  C.  R.  287 

I  P.  S.  C.  Rep.  436 
I  P.  S.  C.  Rep.  459 
17  Dau.  94 
17  Dau.  78 
17  Dau.  200 
17  Dau.  363 


(«) 


I  P.  C.  R.  73 
23  Dist.  139 
16  Dau.  265 
ART.  Ill,  Sec  X. 


2  P.  C.  R.  2()5 
17  Dau.  307 


(a) 
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(b)  Sec  7- 

2  P.  C.  R.  ao5  2  P.  C.  R.  99 

2  P.  C.  R.  267  17  Dau.  199 

17  Dau.  307  Sec.  8. 

18  Dau.  72               I  (a) 

(c)  I  P.  C  R.  22s 

2  P.  C.  R.  386  I  P.  C.  R.  98*  99 

18  Dau.  94  I  P.  C.  R.  131 

(d)  I  P.  C.  R.  215 
2  P.  C  R.  387  2  P.  C.  R.  35 
18  Dau.  94  2  P.  C.  R.  99 

Sec.  a.  2  P.  C  R.  205 

(a)  2  P.  C.  R.  267 

2  P.  C.  R.  77  I  P.  S.  C.  Rep.  241 

2  P.  C.  R.  424  I  P.  S.  C.  Rep.  487 

17  Dau.  179  17  Dau.  248 

18  Dau.  147  17  Dau.  68,  69 
141  Pac.  Rep.  1088  17  Dau.  139 

(b)  17  Dau.  208 

1  P.  C.  R.  125  17  Dau.  199 

2  P.  C.  R.  77  17  Dau.  307 

1  P.  S.  C.  Rep.  258  18  Dau.  72 

17  Dau.  88  62  P.  L.  J.  131 

17  Dau.  179  (b) 
Sec.  3.  I  P.  C.  R.  225 

(b)  I  P.  C.  R.  131 

2  P.  C.  R.  335  2  P.  C.  R.  35 

18  Dau.  78  2  P.  C.  R,  267 

(d)  I  P.  S.  C.  Rep.  241 

247  Pa.  26  17  Dau.  208 

247  Pa.  241  17  Dau.  248 

I  P.  C.  R.  194  18  Dau.  72 

1  P.  C.  R.  229  62  P.  L.  J.  131 

2  P.  C.  R.  332  Sec.  9. 

2  P.  C.  R.  520  (a) 

1  P.  S.  C.  Rep.  340  I  P.  C.  R.  99 

17  Dau.  98  2  P.  C.  R.  loi 

18  Dau.  34  2  P.  C.  R.  722 

18  Dau.  254  .   I  P.  S.  C.  Rep.  435 

14  North.  212  I  P.  S.  C.  Rep.  487 

Sec.  5.  17  Dau.  69 

2  P.  C.  R.  587  17  Dau.  200 
18  Dau.  241  18  Dau.  364 
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Sec  zi.  Sec  zs. 

\       I  P.  C.  R.  125  2  P.  C.  R  71 

2  P.  C.  R.  63  2  P.  C.  R.  285 

2  P.  C.  R.  415  2  P.  C.  R.  537 

2  P.  C.  R.  424  2  P.  C.  R.  592 

2  P.  C.  R.  592  «7  Datt.  '94 

2  P.  C.  R.  640  18  Dau.  67 

2  P.  C  R.  645  »S  I^att.  241 

2  P.  C.  R.  715  18  I>a«-  24s 

17  Dau.  88  I  P.  S.  C.  Rep.  33^ 

17  Dau.  225  Sec  13. 

18  Dau.  307  2  P.  C.  R.  692 
18  Dau.  148  18  Dau.  377 
18  Dau.  246  Sec  z8. 

18  Dau.  373  I  247  Pa.  241 

1  P.  S.  C.  Rep.  258  '  I  P.  C  R.  231 
Sec  la.  2  P.  C.  R.  56 

2  P.  C.  R.  77  2  P.  C.  R.  63 
2  P.  C.  R.  424  2  P.  C.  R.  336 

17  Dau.  179  2  P.  C.  R.  389 

18  Dau.  147  2  P.  C.  R.  640 
ART.  IV.  2  P.  C.  R.  64s 
ART.  V,  Sec  I.  «  P.  C.  R.  647 

1  P.  C.  R.  132  ^  ^'  ^'  ^'  ^5 

2  P.  C.  R.  638  2  P-  C-  R-  716 
62  P.  L.  J.  131  '7  Dau.  219 

Sec  3.  'I  ^^'  ^5 

,p'^C.R.i32  '!S^-^ 

-,  P  r  R  ^  ^8  Dau.  373 

;^      ^  M  North.  213 

17  Dau.  209  8^  icL 

«8  Dau.  364  ^Jt 


62  P.  L.  J.  131 


247  Pa.  241 
2  P.  C.  R.  640 


1  P  C  R.  127  2  P.  C.  R.  36 

2  P.  C.  R.  676  j^  j)j^^  2op 
18  Dau.  314  Sec  23. 

Sec  5.  247  Pa.  241 

1  P.  C.  R.  133.  136                           Sec  a6 

2  P.  C.  R.  516  2  P.  C.  R.  <S3B 
18  Dau.  249  Sec  29. 

62  P.  L.  J.  132.  133  247  Pa.  241 

Sec  7.  I  P.  C.  R.  229 

2  P.  C  R.  630  14  North.  211 
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2  P.  C.  R.  290 

17  Dau.  362 

Sec.  6. 

2  P.  C.  R.  427 

17  Iruz.  L.  R.  414 

Sec.  9. 

2  P.  C.  R.  427 

17  Luz.  L.  R.  414 

Sec.  13. 

2  P.  C.  R.  289 

17  Dau.  361 

Sec  14. 

2  P.  C.  R.  289 

17  Dau.  361 

Sec.  17. 

2  P.  C.  R.  289 

17  Dau.  361 

Sec  34. 

2  P.  C.  R.  646 

Sec  30. 

2  P.  C.  R.  4a8 

17  T,ui.  L.  R.  41S 

APPENDIX.  cUx 

Sec  3X. 

I  P.  C.  R.  133 

62F.UJ.  131 
Sec  33. 

1  P.  C.  R.  127 

2  P.  C  R.  521 
18  Dau.  255 

Sec  34. 

1  P.  C.  R.  127 

2  P.  C.  R.  521 
18  Dau.  255 

Sec  35. 

I  P.  C.  R.  127 
Sec  36. 

1  P.  C.  R.  127 
Sec  51. 

245  Pa.  114 

2  P.  C.  R.  SIS 
18  Dau.  248 

Sec  54* 
2  P.  C.  R.  516 
18  Dau.  249 
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SUBJECT  INDEX 


CONSTITUTION  OF  PENNSYLVANIA. 

Art.  XVI,  Sec  5.    Resislntion  of  Foreign  Corporations 3fihS70 

Art.  XVI,  Sec.  6.    Powers  of  Corporations, 540 

Art.  XVII,  Sees,  i  and  3.    Common  Carriers, 224 

Art  XVII,  Sec.  5.    Powers  of  Corporations, 540 

CONSTITUTION  OF  THE  UNITED  STATES 

Art.  IV,  Sec  2.    Rights  of  Citixens, 303 

ACTS  OF  ASSEMBLY  CONSTRUED 

1848^  Jan.  26^  Regulating  Turnpike,  etc,  Co.'s, 194 

i%8^  May  ^  Regulating  Rate  of  Interest, 340 

1874,  April  22,  Registration  of  Foreign  Corporations, 57o 

1^4,  April  2^  Formation  of  Corporations,  etc 182 

Sec.  5.    Corporate  Elections,  349 

Sees.  14.  15-    Wage  Claims, 353f  355 

1876^  May  I,  Insurance  Company,  145 

1^8^  May  23,  Banking  Corporations, 340 

i^,  June  30^  Taxation  of  Corporations,  ia8, 543 

18^,  May  25,  Practice, 353 

.  1889,  June  I,  Taxation 559^<^i 

1893,  April  6,  Incorporation  of  Secret  Fraternal  Beneficial  So- 
cieties,        291 

1893,  May  18^  Co-operative  Banking  Associations, 340 

i893i  June  8^  Tax  on  Capital  Stock, 168,429,432,437 

1899^  May  3,  Bonus  on  Charters 141, 171 

1901,  Feb.  9,  Bonus  on  Charters,  141 

1901,  May  8^  Bonus  on  Charters, 651 

1901,  July  2,  Ownership  of  Stock  by  a  Corporation, 540 

191 1,  June  I,  Dissolution  of  Insolvent  Insurance  Companies,  ..145,568 

1911,  June  I,  Taxation  of  Corporations, 734 

1911,  June  7,  Tax  on  Capital  Stock, 432, 437 

191 1,  June  8,  Registration  of  Foreign  Corporations, 

357. 361, 439»  570, 651 

1913,  June  27,  Governing  Third  Class  Cities, 639 

1913.  June  27,  Tax  on  Anthracite  Coal, ^6 

1913,  July  26^  See  Appendix— The  Public  Service  Company  Law 
— ^Annotated. 

ACCOUNTS.    Records— Failure  to  Keep.    Mehard  v.  New  Wilmington 
W.  S.  Co.,  272. 

ADMINISTRATIVE  RUUNGS  of  PubUc  Service  Commission.     See 
Table  of  Cases  in  Front 
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AFFIDAVIT.    See  PRACTICE. 

AFFIDAVIT  OF  DEFENSE.    Assessment  by  mutual  insurance  company 
—Fraud.    Tanner,  Receiver  v.  Weber  Co.,  167. 
Failure  to  deny  material  averments.    Donaldson,  Receiver  v.  Boyer, 

165. 
Stock  subscription  contract — Action  by  receiver — Fraud.    Donaldson, 
Receiver  v.  Rabenhold,  145 ;  Same  v.  Rollman,  155 ;  Same  v.  Mabry, 
159;   Same  v.  Boyer,  ift;   Same  v.  Body,  162. 
APPEALS.    From  Public  Service  Commission— Time  for  filing — Notice 
of  finding  and  determination.    Consumers'  Elec.  Co.,  etc.    Appel- 
lant V.  Pub.  Ser.  Com.  et  al.,  288. 
APPORTIONMENT.    Cost  of  Viaduct.    Borough  of  Butler's  Petition, 
65,  178;  City  of  Wilkes-Barre  v.  L.  V.  R.  R.  Co.,  278;   Application 
of  Wilkes-Barre  C.  R.  Co.,  470. 
Joint  Rates.    Pittsburgh  Steel  Co.  v.  P.  &  L.  E.  R.  R.  Co.  et  al.,  86. 
APPROVAL.    Contracts  for  Abolition  of  Crossings.    Application  of  Su- 
pervisors of  Concord  Twp.,  590. 
Crossings  at  grade — Necessity — Evidence.     Petition  of  Cornwall  & 

Lebanon  R.  Co.,  388. 
Crossings — Construction  of.    In  re  Grade  Crossings,  etc.,  593. 
Crossing  of  facilities.    Slate  Belt  Tel.  &  Tel.  Co.  v.  Blue  Mt.  Tel.  & 

Tel.  Co.,  403. 
Crossings — Public    Safety— Necessity.      Application    of    Gaffney    & 

James  City  R.  R.  Co.,  112. 
Crossings— Viaduct.    City  of  Wilkes-Barre  v.  L  V.  R.  R.  Co.,  278. 
Erection  of  viaduct — Apportionment  of  cost.     Borough  of  Butler's 

Petition,  ^,  178. 
Extensions — ^Trolley  companies — Public  necessity — Discretion  of  Com- 
mission.   Application  of  Reading,  B.  &  P.  R.  R.  Co.,  536. 
Foreign  corporation — ^Trackless  trolley — Purposes  not  authorized  by 

our  laws.    Perkiomen  Elec.  Co.'s  Petition,  334. 
Incorporation — Competition.     Application  of  Potato  Creek  Gas  Co., 

491 ;  Penna.  Utilities  Co.  v.  Lehigh  Nav.  Elec.  Co.,  74. 
Merger — Public  convenience.    Application  of  E.  Penn  Gas  Light  Co., 

688. 
Municipal  contracts — Competition  between  natural  and  artificial  gas 
companies.    Application  of  Peoples'  Nat.  Gas  Co.,  620. 
Competition  in  small  community.     Petition  of  Twp.  of  Jenkins, 

680. 
Competition — Rates — Service.    Borough  of  Avoca's  Petition,  372. 
Competition — Refusal  of  company  enjoying  present  contract  to 

enter  bid.    Borough  of  Exeter's  Petition,  60. 
Competition — Satisfactory   service   by  company   now    operating. 
Petitions  of  E.  End  Elec.  L.  H.  &  P.  Co.  et  al.,  714;  Applica- 
tion of  Harmony  Elec.  Co.,  42. 
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Competition — ^Unsatisfactory  service-^Remedy.    Borough  of  Ex- 

eter^s  Petition,  52. 
Competitive  bidding— Illegal  contract.    Petition  of  City  of  Wil- 

liunsport,  639. 
Crossings— Necessity.    Petition  of  Phoenixville,  V.  &  S.  E.  Ry. 

Co.,  191. 
Ordinance  passed  prior  to    July  26^  191^— Bona  fide  investment — 
Competition.    Slate  Belt  TeL  &  TeL  Co.  v.  Blue  Mt.  Tel.  &  Tel. 
Co.,  403;   Application  of  Raystown  Water  Power  Co.,  483. 
What  is  a  "contract" — Crossings— Competition.     Petition  of  Le- 
high Nav.  Elec  Co.,  413. 
Municipalities— Erection  of  municipal  light  plant— Jurisdiction.    Bor- 
ough of  Gettysburg's  Petition,  331. 
Municipalities — ^Water  plant— Construction  of — Protest    Borough  of 

Gallitzin's  Application,  369. 
Municipalities— Water  plant  begun  prior  to  July  26,  1913 — Power  of 
the  Commission.    Bondholders  of  Allegheny  Valley  Water  Co.  v. 
Tarentum,  51& 
ARTICLES  OF  ASSOCIATION.    See  CHARTER. 
ATTACHMENT.    Service  on  Foreign  Corporation.    Panarello  v.  Patter- 
son, M.  &  L.  Co.,  238. 
BANKING  ASSOCIATIONS.    Usury— Recording  of  Articles.    In  re  co- 

operative  Banking  Associations,  34a 
BENEFICIAL  ASSOCIATIONS.     Factional  dispute— Minority  control 
— Forfeiture  of  membership.    Society  of  St  Michael,  etc  v.  Belinski, 

^94. 
Incorporation  of— Purposes— Jurisdiction  of  court    In  re  Incorpora- 
tion of  Federal  Life  Association,  291. 
BONUS.     Foreign    Corporations — Money   on    deposit — Bills    receivable. 
Com.  V.  Imperial  Window  Glass  Co.,  493. 
Foreign  corporations — ^What  is  capital  employed  in  this  state.    Com. 

V.  W.  Penn  Steel  Co.,  557- 
Increase  of  capital  stock.    Com.  v.  Torrance  Land  Co.,  141- 

Com.  V.  American  Lime  &  Stone  Co.,  503. 
Increase  of  capital  stock — Special  charter  exempting  company  from 
payment  of.    Com.  v.  Pittsburgh  Fire  Ins.  Co.,  171. 
BY-LAWS.     Reasonableness   of— Rights   of    citixens   of    other    states. 
Jefferis  v.  Pittsburgh  Live  Stock  Exchange,  303. 
Quorum — Annual  election — Rights  of  majority  and  minority.     Lutz 
V.  Webster,  349^ 
CANCELLATION  OF  JOINT  RATES.     Justification  of.     Pittsburgh 

Steel  Co.  V.  P.  &  L.  E.  Co.,  et  aL,  86. 
CAPITAL  STOCK.    See  also  BONUS,  TAXATION,  STOCK. 
CEMETERY  CORPORATION.     Incorporation  of— Whether  ist  or  2d 
class.    Sunny  side  Cemetery  Association's  Charter,  510. 
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CERTIFICATE  OF  PUBLIC  CONVENIENCE.  Approval  of  crossings 
— Construction  of  others  than  those  approved.  Citizen's  Elec.  111. 
Co.  V.  Consumer's  Elec.  Co.,  384. 

Deviation  from  terms  of — Injunction  to  restrain.    Citizen's  Elec.  111. 
Co.  V.  Consumer's  Elec  Co.,  426. 
CHARTER.    See  also  INCORPORATION. 

Amendment  of  articles  by  Public  Service  Conmiission.     Application 
of  Potato  Creek  Gas  Co.,  491. 

Application    for— Ground    for   refusal — Confusion   of    name — With- 
drawal of  signer.    In  re  Application,  etc.,  744. 

Application  for — Similarity  of  name.    In  re  State  Haymakers  Asso- 
ciation of  Pennsylvania,  5661 

Collateral  attack— Pleading.    Nat.  Freight  Bureau  v.  Deppen  Brewing 
Co.,  218. 

Powers — Refusal   of   public   service   company   to   exercise.     Grubb 
V.  Bangor  Elec  L.  H.  &  P.  Co.,  175;  Brandt  v.  Leas,  419. 

Purpose — ^Approval  of  Public  Service  Commission.    Perkiomen  Elec. 
Co.'s  Petition,  334. 

Purposes — Statement  of — Insurance  companies— Jurisdiction  of  court. 
In  re  Incorporation,  etc.,  291. 

Recording  of.    In  re  co-operative  Banking  Associations,  340. 

Special  charter — Construction  of.    Com.  v.  Pottsville  Water  Co.,  500. 

Special  charter  exempting  company  from  payment  of  bonus  on  in- 
crease of  capital  stock.    Com.  v.  Pittsburgh  Fire  Ins.  Co.,  171. 
CITIZENS.     Rights— By-laws   of   corporations.     Jefferis   v.   Pittsburgh 

Live  Stock  Exchange,  303. 
CLASSIFICATION.    Commodities— Purpose  for  which  used— Status  of 
consumer.    Birdsboro  Stone  Co.  v.  P.  &  R.  Ry.  Co.,  264. 

Commodities— Pulp  wood.    West  Va.  Pulp  &  Paper  Co.  v.  P.  R.  R. 
Co.,  673. 

Of  patrons — Reasonableness — Discrimination.     Thompson  &   Hanna 
Co.  v.  Erie  Co.  Elec.  Co.,  199;  Meter  v.  Metropolitan  Elec.  Co.,  117. 

Traffic  of  Inclined  Plane  Co.    Geer  v.  Cambria  I.  P.  Co.,  455. 
COMMON  CARRIERS.    Industrial  railroads— Interstate  Commerce  Act 
—Filing  tariffs  and  schedules.    Crane  R.  R.  Co.  v.  Central  R.  R. 
Co.  of  N.  J.,  224. 
COMPETITION.  See  APPROVAL  (Municipal  contracts— Competition). 

Effect  upon  rates.    Borough  of  Lewistown  v.  Penn  Central  L.  &  P. 
Co.,  249. 

Regulation  of~>Jurisdiction  of  the  Commission — Rights  acquired  prior 

to  July  26,  1913.    Penna.  Utilities  Co.  v.  Lehigh  Nav.  Elec.  Co.,  422. 

COMMUTATION  TICKETS.    In  re  sale  of,  on  or  prior  to  the  date  of 

the  initial  trip.    Administrative  Ruling  No.  7,  650. 
CONFERENCE  RULINGS,    See  Table  of  Cases  in  front 
CONSTITUTIONAL  LAW.    Title  of  act— Local  or  special  legislation- 
Double  taxation— ^Due  process  of  law.    Com.  v.  Alden  Coal  Co.,  656. 
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CONTRACTS.    Sec  APPROVAL  OF. 

CONTRACTS.    Between  companies  and  municipalities — ^'Xowest  respon- 
sible bidder" — Discretion  of  municipal  officers.    City  of  Pittston's 

Petition,  105. 
Damages  for  breach — ^Loss  of  value  of  stock.    White  v.  First  Nat. 

Bank  of  Pittsburgh,  748. 
Perpetual  contract  between  borough  and  water  company  fixing  rates. 

Borough  of  Mt  Union  v.  Mt  Union  Water  Co.,  69& 
CONTRACTORS.    Free  transportation  of.    Administrative  Ruling  No. 

3.991 
CORPORATE    LOANS.     Taxation    of— Foreign    corporation— "Doing 

bustness**— Com.  v.  The  Tonopah  ft  Goldfield  R.  R.  Co.,  12a 
COUPONS.    Action  to  recover  on—Presumption  of  payment.    McDowell 

V.  Northside  Bridge  Co.,  216. 
CORPORATIONS.    Bonds— Coupons— Action  to  recover  on.    McDowell 

V.  Northside  Bridge  Co.,  216. 
Directors— Power  to  close  business— Redemption  of  preferred  stock. 

Wetherill  v.  Arasapha  Manufacturing  Co.,  579. 
Directors — Resolution  of  board — Parol  evidence  to  explain.    Bamd  v. 

First  Nat.  Bank,  222. 
Dissolution— Rights  of  stockholders— Distribution.    Com.  v.  Guardian 

Fire  Ins.  Co.,  365. 
Dissolution — Purchase  of  entire  stock  by  one  person.    Nat.  Freight 

Bureau  v.  Deppen  Brewing  Co.,  218. 
.    Mis-appropriation  of  funds  by  officer — Suit  to  recover  from  payee. 

Schmitt,  Receiver  v.  Potter,  Title  ft  Trust  Co.,  755. 
Not  for  profit— By-laws — Reasonableness  of.     Jefferis  v.  Pittsburgh 

Live  Stock  Exchange,  303. 
Not  for  profit — Rights  of  majority  and  minority — Place  of  business — 

Change  of  name — Injunction.    Hiester  v.  Gouglersville  Band,  298. 
Right  to  use  of  name — Injunction.    Goodyear  Raincoat  Co.  v.  Broudy, 

212. 
Sale  of  stock — Special  agreement  favoring  certain  stockholders — ^Ultra 

vires  contract    Mamaux  v.  Union  Casualty  Ins.  Co.,  344. 
Wage  claims  against  stockholders — Pleadings — Sufficiency  of   state- 
ment   Blair,  etc.  v.  Kingston  Manufacturing  Co.,  353,  355. 
Wage  claims — Preference — Distribution.    Jerynm  v.  Barium  Products 

Co.,  sii. 
CROSSINGS.    See  APPROVAL  OF. 

Approval  of— Public  necessity.    Petition  of  Phoenixville,  V.  ft  S.  E. 

Ry.  Co.,  191. 
Approval  of  construction  of — Damages  to  adjacent  property.    In  re 

grade  crossings,  etc.,  593. 
Damages — ^Jurisdiction  of  Commission.    In  re  Grade  Crossings,  etc, 

586. 
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Grade  crossings— Necessity — ^Evidence.    Petition  of  Cornwall  &  Leb- 
anon R.  Co.,  588. 
Ordinance  permitting— Approval  of.    Petition  of  Lehigh  Nav.  Elec. 

Co.,  413* 
Railroad  tracks— Approval  of— Necessity  for.  Application  of  Gaffney 

&  James  City  R.  R.  Co.,  II3. 
Viaduct-<*Apportionment  of  cost    See  Apportionment. 
CROSSINGS  OF  FACILITIES.    Approval  of.    Slate  Belt  Tel.  &  Tel. 

Co.  V.  Bine  Mt  Tel.  &  Tel  Co.,  403. 
Failure  to  secure  approval  of.    Citizen's  Elec  III  Co.  v.  Consumer's 

Elec.  Co.,  384. 
General  Order  No.  11,  102. 
DAMAGES.    Abolition  of  crossings— Jurisdiction  of  Commission.    In  re 

Grade  Crossings,  etc.,  586,  593;  In  re  Abolition  of  Grade  Crossing, 

730. 
DEMURRAGE.     laterplant    movement— Scope   of   general   demurrage 

rules.   Crucible  Steel  Co.  of  A.  v.  P.  R.  R.  Co.,  599- 
Private  cars  on  private  sidings.    Pittsburgh  Plate  Glass  Co.  v.  P.  R. 

R.  Co.,  530,  695. 
DIRECTORS.    See  CORPORATIONS. 
DISCOUNTS.   Sec  also  PAYMENT. 

Allowance  of,  after  expiration  of  discount  period,  127. 
DISCRIMINATION.    Between  localities— Freight  rates— Comparison  of. 

City  of  Phila.  et  al.  v.  P.  4  R.  Ry.  Co.  et  al.,  313. 
Between  localities— Train  service.    Fiscus  v.  P.  &  R.  Ry.  Co.,  252. 
Between   localities— Competition.     Borough  of  Lewistown  v.   Penn 

Central  L.  &  P.  Co.,  249^ 
Classification    of    commodities — Purpose    for    which    used— Crushed 

stone— ''Substantially  similar  circumstances  and  conditions."    Birds- 

boro  Stone  Co.  v.  P.  &  R.  Ry.  Co.,  264. 
Classification  of  patrons— Comparison  of  rates.    Thompson  &  Hanna 

Co.  V.  Erie  Co.  Elec  Co.,  199* 
Deviation  from  published  tariffs.    Good  Shepherd  Home  v.  Lehigh 

Valley  L.  &  P.  Co.,  187. 
Interplant  movements— Demurrage.    Crucible  Steel  Co.  of  A.  v.  P. 

R.  R.  Co.,  599. 
Rates— Attempt    by    carrier    to    regulate    competition— Reparation. 

Adrian  Furnace  Co.  v.  P.  R.  R.  Co.,  632. 
Rates — Classification  of  commutation  tickets.    Combined  Committee, 

etc.  V.  P.  R.  R.  Co.,  390. 
Rates— Effect  of  filing  of  tariffs.    Crane  R.  R.  Co.  v.  C.  R.  R.  Co.  of 

N.  J.,  224. 
Rates  on  street  railway— Local  conditions.    Sassaman  v.  Lehigh  Val- 
ley Transit  Co.,  80. 
Rates— Reasonableness  of — Coal  hanled  in  producer's  cars — Valuation 

of  property.    Penna.  Rubber  Co.  et  al.  v.  P.  R.  R.  Co.,  31. 
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Rates— Service— Telephcme  oomfaiiies.     Lehigh  Valley  Coal  Co.  v. 

Bell  TeL  Co.,  441. 
Senrice-^Station  fadlitiet.    Bloogh  v.  B.  ft  O.  R.  R.  Ca»  84. 
Street  Railways— Transfers.     27th  Ward  Prog.  Club  v.  Pitteburgh 
Rwys.  Co.,  585. 
•TX)ING  BUSINESS."    See  FOREIGN  CORPORATIONS. 
ELECTIONS.    By-lawf—Quonim— Powers  of  niaority.    Latz  v.  Web- 
ber, 34<X 
ELECTRIC  COMPANIES.    Ckssificatioa  of  patrons— EKscriminatioii— 
Comparison  of  rates.   Thompson  ft  Hanna  Ca  v.  Erie  Co.  Elec  Co., 

Extension  of  facilities — Necessity.    Bixler  ▼.  United  Elec  Co.  of  Le- 
moyne,  609. 

Regulation  requiring  paynMnt  in  advance— Mininwm  rate— Reason- 
ableness of.    Caoffiel  V.  Citizens  L.  H.  ft  P.  Co.,  189. 

Service— Reasonable  rales— Instaliattoo  of  meters.    Meter  v.  Metro* 
politan  Elec  Co.,  117. 
EVIDENCE.    Claim  of  exemption  from  capital  stock  tax— Affidavit  of 
treasurer.    Com.  v.  John  B.  Stetson  Co.,  240;    Com.  v.  Standard 
Underground  Cable  Co.,  243. 

Crossings— Public  necessity.    Petition  of  Cornwall  ft  L.  R.  Co.,  388. 

Demand  for  additional  train  service.    Piscns  v.  P.  ft  R.  Ry.  Co.,  252. 

Increase  in  rates  on  one  branch  of  service.    Elliott  v.  Big  Spring  Elec 
Co.,709t 

Pirol  evidence  to  explain— Resolution  of  board  of  directors.    Bamd 
V.  First  Nat  Bank,  222. 

Rates— Comparison  of.    Combined  Committee,  etc.  v.  P.  R.  R.  Co., 
717. 

Rates— Comparison  of— Discrimination  between  localities.     City  of 
Phila.  et  aL  V.  P.  ft  R.  Ry.  Co.  et  aL,  313. 

Rates— Comparison  of— Valuation  of  property.    Curiy  v.  Emlenton 
Water  Co.,  613. 

See  also  RATES,  COMPARISON  OF. 
EXEMPTION.    See  also  TAXATION. 

Exemption  of  capital  stodc  of  manufacturing  companies  from  taxa- 
tion.   Com.  V.  Ind.  Ref.  Co.  Ltd.,  168;  Com.  v.  John  B.  Stetson  Co., 
240;  Com.  V.  Standard  Underground  Cable  Co.,  243. 
EXTENSIONS.    Electric  light  companies«-*Nccessity.    Bixler  v.  United 
Elec  Co.  of  Lemoyne,  609. 

Street  railway  companies — Power  of  Commission  to  compel    Scran- 
ton  V.  Scranton  Rys.  Co.,  689^ 

Trolley  companies— Approval  of— Public  necessity.     Application  of 
Reading,  B.  ft  P.  R.  R.  Co.,  S^ 
FACILITIES.    See  also  SERVICE. 

Crossing  of— Approval  of.    Slate  Belt  TeL  ft  TeL  Co.  v.  Bhie  Mt 
Tel.  ft  TeL  Co.,  403. 
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Crossing  of— Failure  to  secure  approval  Citizen's  Elec  111.  Co.  v. 
Consumer's  Elec  Co.,  384. 

Regulation  of  crossing  of.   General  Order  No.  11,  102. 

Maintenance  of  turnpike.   Zook  v.  W.  K.  T.  Road  Co.,  i^ 

Stations— Accommodation  of  public  Callahan  v.  Erie  R.  R.  Co.,  257; 
Kcefcr  v.  P.  R.  R  Co.,  452. 
FILING.  Ending  and  determinatioii-'Appeal  from  Public  Senrice  Com- 
mission. Consumer's  Elec  Co.  etc,  Appellant  v.  Pub.  Sen  Com. 
et  al.,28& 
FOREIGN  CORPORATIONS.  Bonua— Money  on  deposit— Bills  receiv- 
able.   Com.  V.  Imperial  Window  Glass  Co.,  493^ 

Bonus— What  is  capital  employed  in  the  state.  Com.  v.  W.  Penn 
Steel  Co.,  557. 

Conditions  precedent  to  doing  business— Registratioa— "Doing  busi- 
ness."   Locomobile  Co.  of  A.  v.  Malone,  651. 

Public  service  company— ^Trackless  trolley— Purpose  not  authorized 
by  Pa.  laws.    Peiidomen  Elec  T.  Co.'s  Petition,  334. 

Registration— "Doing  business"— Interstate  Commerce.  Ifilwaukee 
Western  Mah  Co.  v.  Mellet,  357. 

Registration— Right  to  sue— Pleadings.  Bank  of  Hamilton  v.  Trescher, 
361. 

Registration— Service  of  process.  Locomobile  Co.  of  A.  v.  Malone, 
439-    Wodpper  v.  Wilkes-Barrc  &  Hazleton  R.  R.  Co.,  761. 

Registration— Sufficiency  of  statement  Locomobile  Co.  of  A.  v.  Ma- 
lone, 570. 

Service  of  attachment— "Doing  business.''  Panarello  v.  Patterson,  M. 
&  L.  Co.,  238. 

Tax  on  corporate  loans— "Doing  business  in  this  Commonwealths- 
Non-resident  treasurer.  Com.  v.  Tonopah  &  Goldfield  R.  R.  Co., 
128. 

Taxation— Loans— "Doing  business"— Holding  companies.     Com.   v. 
Wilkes-Barre  &  Hazleton  R.  R.  Co.,  543. 
FRANCHISES.    Duty  to  exercise— Railroad  companies.    Brandt  v.  Leas, 
419. 

Refusal  to  exercise— Duty  of  two  companies  to  co-operate  in  service 
to  the  public.    Grubb  v.  Bangor  Elec  L.  H.  &  P.  Co.,  175, 
FRAUD.     Assessment  t^  mutual  insurance  company— AflMavit  of  de- 
fense.  Tanner,  Receiver  v.  Weber  Co.,  167. 

Stock  subscription  contract— Failure  to  begin  business— Action  by  re- 
ceiver—Affidavit of  defense.     Donaldson,  Receiver  v.  Rabenhold, 
145;   Same  v.  RoUman,  155. 
GRADE  CROSSINGS.    See  CROSSINGS. 
GENERAL  ORDERS.    See  Table  of  Cases  in  front 
HOLDING    COMPANIES.      "Doing    business"- Taxation.      Com.    v. 
Wilkes-Barre  &  Hazleton  R.  R.  Co.,  543- 
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INCLINED   PLANE   COMPANIES.     Classification    of   traffic— Rates. 

Geer  v.  Cambria  I.  P.  Co^  455. 
INCORPORATION.     Approval  of— Charter  issued  prior  to  July   26, 
1913.    Penna.  Utilities  Co.  v.  Lehigh  Nav.  Elec.  Co.,  74* 

Approval  of— Amendment  of  articles  by  Public  Service  Commission. 
Application  of  Potato  Creek  Gas  Co.,  491. 

Cemetery  companies— Whether  ist  or  2d  class.    Sunnyside  Cemetery 
Association's  Charter,  51a 

Charter — Statement  of  purpose  of — ^Insurance  companies — ^Jurisdic- 
tion of  court    In  re  Incorporation,  etc,  291. 

Water  companies— Territory.    In  re  Incorporation  of  water  company, 
18a. 
INDUSTRIAL  RAILROADS.    See  COMMON  CARRIERS. 
INJUNCTION.    To  restrain  foreclosure  of  corporate  mortgage.    Sickles 
V.  Wyoming  Trust  Co.,  133. 

Change  of  name  and  place  of  corporate  bustness.    Hiester  v.  Gouglers- 
ville  Band,  298^ 

Construction  of  crossing  oontraiy  to  terms  of  certificate  of  public 
convenience.    Citizen's  Elec  111.  Co.  v.  Consumer's  Elec  Co.,  426. 

Erection    of    municipal    water    plant— Jurisdiction    of    Commission. 
Bondholders  of  Allegheny  Valley  Water  Co.  v.  Tarentum,  518;. 

Use  of  corporate  name.    Goodyear  Raincoat  Co.  v.  Broudy,  212. 
INSURANCE  COMMISSIONER*     Dissolution  of  insolvent  insurance 
company— Liquidation  of  claims.    Havilak  v.  Am.  Union  Fire  Ins. 
Con  5^. 
INSURANCE  COMPANIES.    Incorporation  of— Jurisdiction  of  courts. 
In  re  Incorporation,  etc,  291. 

Mutual  company^— Assessments — ^Fraud — Affidavit  of  defense.    Tan- 
ner, Receiver  v.  Weber  Ca,  167. 

Rights  of  stockholders — Dissolution — ^Distribution.    Com.  v.  Guard- 
ian Fire  Ins.  Con  365. 

Service  on— Domicile.    Lamm,  et  al.  v.  Pension  Mutual  L.  Ins.  Co., 
139. 

Tax  on  gross  premiums — ^Deduction  of  annual  dividends.     Com.  v. 
Penn  Mut  Life  Ins.  Co.,  559;  Com.  v.  Metropolitan  Life  Ins.  Co., 
734. 
INTERSTATE  COMMERCE.    Industrial  railroads-Filing  of  tariffs- 
Discrimination  in  rates.    Crane  R.  R.  Co.  v.  C.  R.  R.  of  N.  J.,  224. 
INVESTMENT.    See  RETURN  ON  INVESTMENT. 
JOINT  RATES.    See  APPORTIONMENT,  CANCELLATION. 

Cement — ^Adjustment   between  localities.     Dexter   Portland  Cement 
Co.  V.  L.  V.  R.  R.  Co.,  447. 

Discrimination — ^Attempt  of  carrier  to  regulate  competition.    Adrian 
Furnace  Co.  v.  P.  R.  R.  Co.,  632. 

Through  routes.    Lehigh  Fire  Brick  Works  v-  P.  R.  R.  Co.,  625. 
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JURISDICTION.    Corporations— Service  of  process.    Schildt  v.  VaHey 
Rys.  Co.,  740. 
Insolvent  insurance  companies — Liquidation  of  claims.     Havilak  v. 

Am.  Union  Fire  Ins.  Co.,  566. 
Public  Service  Commission.    Approval  of  municipal  water  plant.    In 
re  Approval,  etc.,  104. 
Crossings — Damages.    In  re  Grade  Crossings,  etc.,  586. 
Determination  of  legality  of  municipal  contract  prior  to  approval. 

Petition  of  City  of  Williamsport,  639. 
Injunction  to  restrain  construction  of  crossing— Deviation  from 
terms  of  certificate  of  public  convenience.    Citizen's  Elec.  IlL 
Co.  V.  Consumer's  Elec  Co.,  426. 
Injunction  to  restrain  enforcement  of  city  ordinance.  York  Water 

Co.  V.  City  of  York,  185. 
Merger  of  railroads  outside  the  Commonwealth.    New  York  Cen- 
tral Merger,  377. 
Powers  of  company  tmder  charter.    Borough  of  Avoca's  Petition, 

372. 
Rights  acquired  prior  to  July  26^  1913.    Penna.  Utilities  Co.  v.  Le- 
high Nav.  Elec  Co.,  422. 
Unfinished    business    of    Railroad    Commission.      Pennsylvania 
Paraffine  Works  v.  P.  R.  R.  Co.,  513. 
MANUFACTURING  COMPANIES.    See  TAXATION. 

Exemption  from  tax  on  capital  stock— Cold  storage  company.    Com. 
V.  Industrial  Cold  Storage  &  W.  Co.,  429. 
Capital  invested  in  securities  of  other  corporations.     Com.   v. 

Westinghottse  Air-brake  Co.,  548. 
Capital  invested  in  tank  cars.    Com.  v.  Ind.  Refining  Co.,  168. 
Making  railroad  ballast.    Com.  v.  Bellefonte  Lime  Co.,  437. 
Manufacturing  done  by  another  company  under  contract.    Com. 

V.  Williamsport  Rail  Co.,  497. 
Quarrying  and  crushing  stone.    Com.  v.  John  T.  Dyer  Quarry  Co., 

432. 
Working  capital    Com.  v.  John  B.  Stetson  Co.,  240;    Com.  v. 
Standard  Underground  Cable  Co.,  243. 
MERGER.     See  APPROVAL.     Continuous  lines  of  railroad— Parallel 
and  competing  lines.    New  York  Central  Merger,  377. 
Rights  of  dissenting  stockholders— Lache»-^Dissolution — Distribution. 
Com.  V.  Guardian  Fire  Ins.  Co.,  3^. 
METERS.    Power  of  municipality  to  compel  companies  to  furnish.  York 
Water  Co.  v.  City  of  York,  185. 
Water  companie^^Rules  and  regulations.    Lare  v.  Penna.  Water  Co., 

733. 
MORTGAGES.    Foreclosure  of— Stockholder's  bill  to  restrain.   Sickles  v. 

Wyoming  Valley  Trust  Co.,  132. 
MUNICIPAL  CONTRACTS.    See  APPROVAL,  CONTRACTS. 
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MUNICIPALITIES.    Sec  APPROVAU  CONTRACTS. 

Erection  of  water  plant— Approval— Jurisdiction.     In  re  Approval, 

etc,  104- 
Officers— Discretion  in  awarding  contracts.    City  of  I^ttston's  Peti- 
tion, 105. 
Officers— Free  transportation  of.    In  re  Free  Transportation,  etc,  126. 
Ordinance  requiring   water  company   to   supply   meters — Validity — 
Jurisdiction  of  Public  Service  Commission.     York  Water  Co.  v. 
City  of  York,  185. 
NAME.    Change  of  corporate  name— Bill  to  restrain.    Hiester  v.  Goug- 
lersviUe  Band,  agBw 
Similarity   of— Confusion— Injunction.     Goodyear   Raincoat   Co.    v. 

Broudy,  212. 
Similarity  of— Right  of  unincorporated  society  to  oppose— Application 

for  charter.    In  re  Application,  etc.,  744 
Similarity  of— Application  for  charter.    In  re  State  Haymakers'  Assn. 
of  Pa.,  566. 
PASSES.    Charitable  organizations.    Administrative  Ruling  No.  4,  100. 
Munic^Ml  officers.    In  re  Free  Transportation,  etc;,  126. 
Railroad  contractors,  materiab,  etc    Administrative  Ruling  No.  3, 
•    99- 
PAYMENT.    Discounts  and  penalties.    Administrative  Ruling  No.  6,  386. 
Presumption  of— Action  to  recover  on  coupons.    McDowell  v.  North- 
side  Bridge  Co.,  2i(i 
Rule  requiring  deposit  in  advance — Reasonableness  of.     Cauffid  v. 
Citixens'  L.  H.  ft  P.  Co.,  189. 
PENALTIES.    For  non-payment  of  bills.    Administrative  Ruling  No.  6, 

PLEADING.     Proof  of  corporate  existence— Collateral  attack.     Nat'l 
Freight  Bureau  v.  Deppen  Bwg.  Co.,  21& 
Sufficiency  of  statement— Unregistered  foreign  corporation— Plea  in 

abatement    Bank  of  Hamilton  v.  Trescher,  361. 
Sufficiency  of  statement — ^Wage  claim  against  stockholders.     Blair, 

etc  V.  Kingston  Mfg.  Co.,  353- 
Sufficiency  of  statement — ^Foreign  corporation — Registration.     Loco- 
mobile Co.  of  A.  V.  Malone,  57a 
PRACTICE.    See  also  AFFIDAVIT  OF  DEFENSE. 

Equity— Motion  to  dismiss  bill.    Wetherill  v.  Arasapha  Mfg.  Ca,  579* 
Public  Service  Commission— Form  of  complaint— Affidavit    Stouffer 
V.  Chambersburg,  G.  ft  W.  St  Ry.  Co.,  891 
Rehearing — ^Modification  of  orders.     Combined  Committee,  etc 

V.  P.  R.  R.  Co.,  717;  In  re  Application,  etc.,  726L 
Rules  of  Practice,  1-31. 
Time  for  filing  appeal  from  Public  Service  Commission— Notice  of 
filing  of  finding  and  determination.     Consumers'  Elec  Co.,  etc, 
Appt  V.  Public  Service  Commission,  et  aL,  2881. 
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PRIVATE  CARS.     Rate»— Reasonableness  of.     Penna.  Rubber  Co.  v. 

P.  R.  R.  Co.,  31. 
PROCEDURE.    See  PRACTICE. 

PUBLICATION  of  Commission's  Rulings,  etc,  by  public  service  com- 
panies.   General  Order  No.  12,  339. 
PUBLIC  SERVICE  COMMMISSION.    See  JURISDICTION. 

Administrative  Rulings,  Conference  Rulings,  General  Orders,  Tariff 
Circulars,  Rules  of  Practice,  etc.,  will  be  found  listed  in  Table  of 
Cases  in  front  of  this  volume. 
PUBLIC  SERVICE  COMPANIES.  See  COMMON  CARRIERS; 
ELECTRIC,  INCLINED  PLANE,  RAILROAD,  STREET  RAIL- 
WAY, TELEPHONE,  TURNPIKE  AND  WATER  COMPAN- 
lES. 
Duties  of — ^Failure  to  exercise  franchises.    Brandt  v.  Leas,  419;  Gmbb 

V.  Bangor  Elec  L.  H.  &  P.  Co.,  175. 
Publication  of  Commission's  Rulings  by.    General  Order  No.  12,  339b 
Regulation  of  competition— Rights  acquired  prior  to  July  26,  1913. 
Penna.  Utilities  Co.  v.  Lehigh  Nav.  Elec  Co.,  422.    See  also  Ap- 
proval (Municipal  contracts). 
Taxation — Exemption    from   local    taxation — Property   under   lease. 
Tracy,  Receiver  v.  Harrisburg,  367. 
RAILROADS.    See  APPROVAL,  COMMON  CARRIERS,  ETC.,  ETC. 
Duty  to  exercise  charter  powers.    Brandt  v.  Leas,  419* 
Merger  of  continuous  lines — Parallel  and  competing  lines.    New  York 

Central  Merger,  377. 
Rates — Reasonableness   of--Coniparison  of— Discrimination   between 

localities.    City  of  Phila.  v.  P.  &  R.  Ry.  Co.,  313. 
Service  of  process  upon — Jurisdiction.    MiUeisen's  Sons  v.  C.  V.  R.  R« 

Co.,  670. 
Through  routes— Joint  rates.    Lehigh  Fire  Brick  Works  v.  P.  R.  R. 
Co.,  625. 
RAILROAD  COMMISSION.    Unfinished  business  of— Powers  of  Pub- 
lic Service  Commission.    Penna.  Paraffine  Works  v.  P.  R.  K  Co., 

513. 
RATES.     See  DISCRIMINATION,  RETURN  ON  INVESTMENT, 

JOINT  RATES,  TARIFFS. 
Adjustment  between  localities — Cement     Dexter  Portland   Cement 

Co.  V.  L.  V.  R.  R.  Co.,  447. 
Anthracite  Coal — Reasonableness  of — Comparison  of — Discrimination 

between  localities.   City  of  Phila.  v.  P.  &  R.  Ry.  Co.,  313. 
Application  of,  at  intermediate  points.    Conference  Ruling  No.  2,  loi. 
Classification  of  traffic— Inclined  plane  companies.    Geer  v.  Cambria 

Inclined  Plane  Co.,  455- 
Charging  of  rates  other  than  those  filed.    Mehard  v.  New  Wilmington 

W.  S.  Co.,  272. 
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Cotnmutatioii  fares — Discrimiiiation-*Fair  return  on  passenger  traf- 
fic.   Combined  Committee,  etc.  v.  P.  R  R.  Co^  39a 

Comparison  of — Reasonableness— Evidence.    Ernst  v.  Glenside  Water 
Co^  119;  Thompson  &  Hanna  Co.  v.  Erie  Co.  Elec.  Co.,  199. 

Fair  return  on  investment— Perpetual  contract  with  borough   pre- 
scribing rates.    Borough  of  Mt  Union  v.  Mt  Union  Water  Co.,  69& 

Fair  return  on  investment     Baldridge  v.  McKeesport  &  Duquesne 
Bridge  Co.,  79. 

Fair  return  on  investment— Valuation  of  property— Comparison  of 
rates.    Curry  v.  Emlcnton  Water  C6.,  613. 

Flat  rate— Dispute  as  to  amount  of  water  consumed.    Mansfield  S.  N. 
S.  v.  Mansfield  Water  Co.,  522. 

Increase  of— Reasonableness  of— Burden  of  proof.    W.  Va.  Pulp  ft 
Paper  Co.  v.  P.  R.  R.  Co.,  673. 

Increase  of,  on  one  branch  of  service— Evidence.     Elliott  v.  Big 
Spring  Electric  Co.,  7091 

Minimum  rate  for  electric  service.    CanfBel  v.  Citizens'  L.  H.  &  P. 
Co.,  189. 

Power  of  Commission  to  prescribe.     Combined  Committee,  etc  v. 
P.  R.  R.  Co.,  717. 

Railroads— Suburban  service.    Jones  v.  D.  L.  ft  W.  R.  R.  Co.,  461. 

Special  rate  on  coal  hauled  in  producer's  cart— Discrimination — Valu- 
ation of  property.    Penna.  Rubber  Co.  v.  P.  R.  R.  Co^  31* 

Telephone  companies— Joint  exchange  and  toll  service.    Norwich  TeL 
Co.  V.  Bell  Tel.  Co.,  466. 

Toll  roads — ^Automotnles — Return  on  investment    Zook  v.  W.  K.  T. 
Road  Co.,  194. 

Unreasonable  rates— Remedy.    Borough  of  Avoca's  Petition,  372. 
REASONABLENESS.    See  RATES,  RULES. 

RECEIVERS.  Action  to  recover  on  stock  subscription  contracts — Don- 
aldson, Receiver  v.  Rabenhold,  145 ;  Same  v.  Rollman,  155 ;  Same  v. 
Mabfy,  159;   Same  v.  Body,  162;  Same  v.  Boyer,  i^. 

Suit  to  recover  funds  misappropriated  by  treasurer.     Schmitt,  Re- 
ceiver V.  Potter,  Title  ft  Trust  Co.,  755. 
REFUND  of  excess  of  class  rate  over  commodity  rate.    Am.  Reduction 

Co.  V.  B.  ft  O.  R.  R.  Co.,  6;2. 
REGISTRATION.    See  FOREIGN  CORPORATIONS. 
RECORDING.     Articles  of  association.     In   re  Co-operative  Banking 

Associations,  340. 
REGULATION  OF  COMPETITION.     See  APPROVAL   (Municipal 
Contracts). 

Application  of  Harmony  Elec  Co,  42. 

Unsatisfactory  service— Remedy.    Borough  of  Exeter's  Petition,  52. 
REHEARING.    See  PRACTICE. 
REPARATION.    Definition  of.    Adrian  Furnace  Co.  v.  P.  R.  R.  Co.,  632. 

Jurisdiction  of  Public  Service  Commission  in  cases  unfinished  by 
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Railroad  Conimission.    Penna.  Paraffine  Works  v.  P.  R.  R.  Co.,  513. 
On  shipments  moved  prior  to  Jan.  i,  1914,  104. 
RETURN  ON  INVESTMENT.     Reasonable  rates.     Baldridge  v.  Mc- 

Keesport  &  D.  Bridge  Co.,  79. 
Investments  in  different  localities^Difference  in  rates.    Borough  of 

Lewistown  v.  Penn  Central  I^  &  P.  Co.,  249. 
Valuation  of  property— Comparison  of  rates.     Curry  v.  Emlenton 

Water  Co.,  613. 
What  is  a  fair  retom.    Borough  of  Mt  Union  v.  Mt.  Union  Water 

Co.,  698. 
Railroads— Freight  and  passenger  traffic.    Combined  Committee,  etc 

V.  P.  R.  R.  Co.,  390. 
RULES.    Governing  the  granting  of  power  of  attorney  and  issuing  con* 

currences  in  tariffs.    Tariff  Circular  No.  i,  91. 
Rules  of  Practice  before  the  Public  Service  Commission,  1-31. 
RULES  OF  COMPANIES.     Classiiication  of  patrons— Reasonableness 

of.    Meter  v.  Metropolitan  Elec  Co.,  1x7. 
Requiring  payment  in  advance— Reasonableness  of.    Cauffiel  v.  Citi- 
zen's L.  H.  &  P.  Co.,  iSql 
Scope  of  general  demurrage  rules.     Pittsburgh  Plate  Glass  Co.  v. 

P.  R,  R,  Co.,  530,  695. 
Water  companies— Meters.    Lare  v.  Penna.  Water  Co.,  733. 
RULINGS  of  Public  Service  Commlssioo— Publication  of.   General  Order 

No.  12,  339^ 
SCHEDULES.    Time  schedules— Train  service.    Hurst  v.  Erie  R.  R.  Co, 

4S3. 
SERVICE.    See  TRAIN  AND  TROLLEY  SERVICE. 

Discrimination— Telephone  companies.     Lehigh  Valley  Coal  Co.  v. 

Bell  Tel.  Co.,  441. 
Failure  to  supply^Remedy.    Borough  of  Schuylkill  Haven  v.  Schuyl- 

IdU  Haven  G.  &  W.  Ca,  617. 
Inadequate  and  impure  water  supply.    Ernst  v.  Glenside  Water  Co., 

"9. 
Reasonable  rules— Classification  of  service.     Meter  v.  Metropolitan 

Elec.  Co.,  117. 
Station  facilities— Discrimination.    Blough  v.  B.  &  O.  R.  R.  Co.,  84. 
Unsatisfactory  service— Remedy— Competition.    Borough  of  Avoca's 

Petition,  372. 
Water  supply— Improvements.     Mehard  v.  New  Wilmington  W.  S. 

Co.,  2f;2. 
SERVICE  AND  FACILITIES  AT  STATIONS.    At  Wolfsburg,  Dallas 

V.  P.  R.  R.  Co.,  180;  at  Kennard  Station,  Callahan  v.  Erie  R.  R. 

Co.,  257;   at  Woodside,  Keefer  y.  P.  R.  R.  Co.,  452,  539;  at  Coal- 
dale,  State  Hospital  v.  E.  Penna.  Rys.,  fyfz  \  at  New  Market,  Davis 

V.  N.  C.  Ry.  Co.,  605;  at  Espyville,  Rhoades  v.  Pennsylvania  Co., 

732;  Enck  V.  R.  &  C.  R.  R.  Co.,  528. 
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SERVICE  OP  PROCESS.     Attachment— Foreign  corporacion--''Doing 
business."    Panardlo  v.  Patterson,  M.  ft  L.  Co.,  238^ 

Corporationa— Jurisdiction.    Schildt  v.  Valley  Rys.,  740. 

Foreign  corporations — ^Registration.     Locomobile  Co.  of  A.  y.  Ma- 
lone,  439;  Woelpper  v.  Wilkes-Barre  ft  Hazleton  R.  R.,  761. 

Insurance  companies— Domicile.    Lamm  t.  Pension  Mut  Life  Ins. 
Co.,  139. 

Railroads— Jurisdiction.    Milleisen's  Sons  v.  C.  V.  R.  R.  Co.,  67a 
STATEMENT— SUFFICIENCY  OF.    See  PLEADING. 
STATIONS.    See  SERVICE  AND  FACILITIES  AT  STATIONS. 
STATUTES.    Construction  of--Constitutionality.    Milwaukee  v.  Western 

Malt  Co.  V.  Mellet,  357;   Com.  v.  Alden  Coal  Co.,  ^sd 
STOCK.     Contract  to  purchase — ^Failure  of  consideration.     Donaldson, 
Receiver  v.  Mabiy,  1591 

Redemption  of  preferred  stodc — ^Power  of  directors  to  dose  up  busi- 
ness.   Wedierill  y.  Arasapha  Mfg.  Co.,  579. 

Subscription  contracts— Affidavit  of  defense— Fraud.    Kramer,  et  al. 
Reecivers  v.  Look,  741. 

Subscription  contracts— Actions  by  receiver— Fraud— Failure  to  begin 
business-affidavit  of  defense.  Donaldson,  Receiver  v.  Rabenhold, 
145;  Same  v.  Rollman,  155;  Same  v.  Mabry,  159;  Same  v.  Body, 
162;  Same  v.  Boyer,  165. 
STOCKHOLDERS.  Beneficial  associations— Minority  control— Forfei- 
ture of  membership.    Society  of  St  Michael,  etc  v.  Belinski,  294. 

Bill  to  restrain  foreclosure  of  corporate  mortgage.    Sickles  v.  Wy- 
oming Valley  Trust  Co.,  133. 

Rights  of— Favored  stockholders.    Mamaux  v.  Union  Casualty  Ins. 
Co.,  344. 

Rights     of— Merger— Laches— Dissolution — ^Distribution.       Com.     v. 
Guardian  Fire  Ins.  Co.,  365. 

Rights  of  majority  and  minority — By-laws — Quorum — ^Annual  elec- 
tion.   Lots  V.  Webster,  3491 

Rights  of  majority  and  minority— Bill  to  restrain  change  of  name. 
Hiester  v.  Gouglersville  Band,  298. 

Right  to  sue  for  injury  to  corporation— Breach  of  contract    White  v. 
First  Nat  Bank  of  Pittsburgh,  748. 

Wage  claims  against— Assignment  of— Pleadings.    Blair,  etc.  v.  Kings- 
ton Mfg.  Co.,  3S3t  3S5. 
STREETS.    Control  of,  by  municipalities.    In  re  Use  of  Streets,  127. 
STREET  RAILWAY  COMPANIES.    Extension  of  lines  beyond  termini 
named  in  charter — Power  of  Commission  to  compel.    Scranton  v. 
Scranton  Rys.  Co^  <S89l 

Extensions — ^Necessity  for — ^Approval  of.    Application  of  Reading  B. 
ft  P.  R.  R.  Co.,  536^ 

Holding  stock  of  another  company— Engaging  in  another  business.    In 
re  Application  of  York  Rys.  Co.,  540. 
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Rates  on  interttrban  lines— -Local  conditions — ^Discrimination.  Sassa- 
man  v.  Lehigh  Valley  Transit  Co.,  80. 

Transfers— Discrimination.    37th  Ward  Prog.  Club  v.  Pittsburgh  Rys. 
Co.,  585. 
SUBSCRIPTION  CONTRACTS.    See  STOCK 

TARIFFS.    Deviation  from— Discrimination.    Good  Shepherd  Home  y. 
Lehigh  Valley  L.  &  P.  Co.,  187. 

Effect  of  filing.    Crane  R  R.  Co.  v.  C.  R.  R  of  N.  J.,  224. 

In  the  matter  of  requiring  imblished  rates  to  continue  in  e£Fect  for  30 
days.  Administrative  Ruling  No.  5,  287;  (Supers^ng  Conference 
Ruling  Na  i,  100). 

Power  of  attomey^Issuing  of  concurrences.  Tariff  Circular  No.  i, 
91. 

Rates  on  newly  constructed  lines.    Tariff  Circular  No.  2,  98. 
TAXATION.    Anthracite  Coal.    Com.  v.  St.  Clair  Coal  Co.,  654;   Com. 
V.  Alden  Coal  Co.,  656. 

Capital  stock — Exemption  of  manufacturing  companies.  See  Manu- 
facturing Companies. 

Capital  stock— Exemption  by  terms  of  special  charter.  Com.  v.  Potts- 
ville  Water  Co.,  500. 

Capital  stock  and  corporate  loans — Overpayment-*Set-off— Re-settle- 
ment—Review  of.    Com.  V.  Am.  Lime  &  Stone  Co.,  503. 

Corporate  loans — ^Foreign  corporations — ^''Doing  business."    Com.  v. 
The  Tonopah  &  Goldfield  R.  R.  Co.,  128. 

Holding  companies.   Com.  v.  Wilkes-Barre  &  Hazleton  R.  R  Co.,  543. 

Double  taxation — Constitutional  law.    Com.  v.  Alden  Coal  Co.,  656. 

Gross  premiums  of  insurance  companies — Deduction  of  annual  divi- 
dends and  annuities.  Com.  v.  Metropolitan  Life  Ins.  Co.,  734;  Com. 
V.  Penn  Mutual  Life  Ins.  Ca,  559. 

PuUic  service  companies— Exemption  from  local  taxes— Leased  prop- 
erty.   Tracy,  Receiver  v.  Harrisburg,  367. 
TELEPHONE  COMPANIES.    Rate»— Joint  exchange  and  toll  service. 
Norwich  TeL  Co.  v.  Bell  Td.  Co.,  466. 

Rates — Service— Discrimination.    Lehigh  Valley  Coal  Co.  v.  BeU  Tel. 
Co.,  441. 
THROUGH  ROUTES.    Railroads.   Lehigh  Fire  Brick  Works  v.  P.  R  R. 

Co.,  625. 
TRACKLESS  TROLLEY.    Approval  of.    Perkiomen  Elcc  T.  Co.'s  Peti- 
tion, 334. 
TRAIN  AND  TROLLEY  SERVICE.    Between: 

AUentown  and  Reading,  Fiscus  v.  P.  &  R  Ry.,  252;  Blossburg  and 
Amot,  Hurst  v.  Erie  R  R.,  453 ;  Glenside  and  New  Hope,  Business 
Men's  Assn.  v.  P.  &  R.  Ry.,  524;  Blossburg  and  Morris  Run,  Guy 
V.  N.  Y.  C.  R.  R.,  529;  Pine  Grove  and  Outwood,  Miners,  etc  v. 
P.  &  R  Ry.,  1261 
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TRAIN  SERVICE.    Agreement  to  operate  a  train  "permanently."    Busi- 
ness Men's  Assn.  v.  P.  &  R.  Ry.,  $24, 
Time  schednks.    Hurst  v.  Erie  R.  R.  Co^  453- 
TRANSFERS.    See  STREET  RAILWAY  COMPANIES. 
TRANSPORTATION  FREE.    See  PASSES. 
TURNPIKE  COMPANIES.    Maintenance  of  road-bed— Rates.    Zook  v. 

W.  K.  T.  Road  Co.,  194. 
USURY.    In  re  Co-operative  Banking  Asaodattoos,  340. 
VALUATION.     For  rate  making  purposes— When  necessary.     Penna. 
Rubber  Co.  v.  P.  R.  R.  Co^  31. 
Reproduction    cost — ^Depredation — ^Abandoned    property.     Curry    v. 
Emlenton  Water  Co.,  613. 
VIADUCT.    See  APPROVAL,  APPORTIONMENT,  CROSSINGS. 
WAGE  CLAIMS.    Against  stockholder^-^Assignment  of.    Blair,  etc  v. 
Kingston  Mig.  Co.,  353»  555- 
Insolvent  corporation—Preference— Pending  suit    Jerymn  v.  Barium 
Product  Co,  511. 
WATER  COMPANIES.    Failure  to  provide  adequate  supply— Remedy. 
Borough  of  Schuylkill  Haven  v.  Schuylkill  Haven  G.  &  W.  Co.,  617. 
Plate  rate — Dispute  as  to  amount  consumed    Mansfield  S.  N.  S.  v. 

Mansfield  Water  Co.,  523. 
Improvement  of  fadlities.    Town  Coundl,  etc.  v.  Biglerville  Water 

Co.,  Wi 
Incorporation  of— Territory.    In  re  Incorporation  of  Water  Co.,  182. 
Inadequate  and  impure  supply.    Ernst  v.  Glenside  Water  Ca,  119L 
Inadequate  service— Construction  of  munidpal  plant^Protest    Bor- 
ough of  GalUtsin's  Application,  3691 
Injunction    to    restrain    erection    of    munidpal    plant— Competition. 

Bondholders  of  Allegheny  V.  W.  Co.  v.  Tarentum,  518. 
Ordinances— Validity— Jurisdiction  of  Public  Service  Commission — 

Installation  of  meters.    York  Water  Co.  v.  City  of  York,  185. 
Perpetual  contract  with  borough  prescribing  rates — Inadequate  serv- 
ice.   Borough  of  Mt  Union  v.  Mt  Union  Water  Co^  6^ 
Rules  and  regulations— Meters.    Lare  v.  Penna.  Water  Co.,  733. 
Service— Rate&— Improvements.    Mehard  v.  New  Wilmington  W.  S. 
Co.,  37a- 
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